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JURISDICTION

The jurisdiction of the District Court is predicated

upon the filing by the United States of America, an

owner of cargo on board the Steamship DENALI, of



a libel against the Alaska Steamship Company in the

United States District Court for the Western District

of Washington, Northern Division, to recover for the

loss of cargo on board the said vessel resulting from

the stranding of said vessel on May 19, 1935, pursuant

to the provisions of Section 41 (3), Title 28 U.S.C.A.,

and the subsequent filing by the Alaska Steamship

Company on September 4, 1935 of its petition for

exoneration from liability and limitation of liability in

the said District Court, pursuant to Admiralty Rules

51 to 55 of the Supreme Court of the United States,

seeking the benefits of Sections 183, 184 and 185, Title

46 U.S.C.A., and the filing in the said proceeding of

the Alaska Steamship Company of a claim for loss of

cargo by the United States of America.

JURISDICTION OF APPELLATE COURT

The District Court having on April 25, 1938 entered

its final decree granting the petitioner's prayer for

exoneration from liability and dismissing the claims

of cargo owners (R. 5482, 5491), notice of and petition

for appeal, together with assignments of error, were

separately filed by the United States of America and

the Pacific Coast Coal Company, et al., and orders

allowing separate appeals were entered July 19, 1938

(R. 5543-47) , as provided by Sections 225 to 230, Title

28 U.S.C.A.



STATEMENT OF THE CASE

The cause herein arises out of the stranding of the

Steamship DENALI while the said vessel was proceed-

ing on a voyage from Seattle, Washington, to various

ports in Alaska, resulting in the complete loss of the

vessel and for all practical purposes, a total loss of

all cargo. There was no loss of any passenger or

member of the crew. The said vessel stranded in

Canadian waters on a well known, charted reef located

in Caamano Passage near Zayas Island, at the hour

of approximately 2:44 o'clock A.M. on May 19, 1935.

The Steamship DENALI was owned and operated

by the Alaska Steamship Company, a corporation,

with its principal place of business at Seattle, Wash-

ington, (the said company being the petitioner below

and the appellee herein) . Cargo on board the DENALI
was owned principally by the Pacific Coast Coal Com-

pany, et al., and the United States of America (claim-

ants below and appellants herein).

On September 4, 1935 the Alaska Steamship Com-

pany instituted the action herein by the filing of a

petition for exoneration from and limitation of lia-

bility (R. 50), the said petition alleging substantially

as follows:

That on May 16, 1935, the Steamship DENALI, be-

ing in all respects seaworthy, sailed with passengers



and cargo from the port of Seattle to ports in Alaska

;

that en route, "in some manner or from some cause

or causes unknown to your petitioner, said vessel got

off her course, and at the hour of 2:44 A.M. on the

19th day of May, 1935, stranded on a reef situated

off the southeasterly end of Zayas Island in Caamano

Passage, British Columbia; that said reef is situated

* * * in close proximity to the usual course of vessels

navigating said passage, and that there is no light

or signal or other aid to navigation of any kind on

said reef or in its immediate vicinity to warn vessels

of the location thereof" ; that the value of the prepaid

freight and passenger fares amounted to the sum of

$1,823.29; that the loss of vessel and cargo occurred

without fault of the shipowner; that on August 16,

1935, two suits were instituted against the shipowner

for cargo loss, by the United States of America to

recover the sum of $38,400.00, and by Pacific Coast

Coal Company, et al. to recover the sum of $324,648.09.

Said petition praying for exoneration from liability,

and, in the alternative, for limitation of liability, was

accompanied by order of court (R. 60), appointing a

commissioner to receive claims.

On November 9, 1935, the claim of the United

States of America (R. 123, 126) was filed with the

Commissioner and the Clerk of the District Court,

alleging as follows

:
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That the Steamship DENALI was a general ship

operated as a common carrier ; that certain described

cargo in good order and condition, on or about May

15, 1935, was delivered to the shipowner and loaded

upon said vessel for transportation from the port of

Seattle to destination at ports in Alaska, there to be

delivered within a reasonable time in like good order

and condition ; that the shipowner and said vessel had

wholly failed and refused to deliver said cargo, with

resulting damages to claimants.

Thereafter and on April 7, 1936, the United States

of America filed an amended ansv/er to the said pe-

tition (R. 218) summarized as follows:

Denied on information and belief that the said

vessel was in all respects seaworthy ard properly

manned, that said vessel stranded in some manner or

from some cause or causes unknown to the shipowner,

that the loss occurred without fault of the shipowner,

and that the shipowner was without privity or know-

ledge. Admitted that there was no light or signal as

an aid to navigation on or near said reef to warn vessels

of its location, affirmatively alleged that said reef was

a well known reef, shown on the sailing charts or-

dinarily used by vessels navigating Caamano Passage

and adjacent waters, that vessels customarily navi-

gated through Caamano Passage without stranding on

said reef, and that the stranding of the Steamship
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DENALI took place in weather and sea conditions

which were usual and foreseeable in that season and

place; and further alleging that said cargo was de-

livered in good order and condition to the shipowner

as a common carrier for hire, and was loaded on board

said vessel at the port of Seattle, to be carried thereon

by the shipowner as such common carrier to destina-

tion at ports in Alaska, there to be delivered within a

reasonable time in like good order and condition, in

consideration of agreed freights; that on or about the

16th day of May, 1935, having said cargo on board,

said vessel sailed, but that said cargo was not trans-

ported to destination, and although a reasonable time

had elapsed, the shipowner and said vessel had wholly

failed and refused to deliver said cargo in like good

order and condition, or otherwise; attaching to the

said amended answer, interrogatories which in so far

as herein are material, were answered by the appellee

Alaska Steamship Company, as follows

:

Interrogatory No. 21

:

At the time the Steamship DENALI stranded,

(a) What was the state of the sea on the Beau-
fort scale?

Answer: Petitioner knows of no Beaufort
scale by which the state of the sea may
be measured.

(b) What was the condition of the wind, giving

direction and force on the Beaufort scale?

Ansiver: Northwest, force 1 to force 2.



(c) What was the condition of the weather?

(1) Was there snow? Answer: No.

(2) Was there rain? Answer: No.

(3) Was there fog? Answer: No.

(4) Was there haze? Answer: Yes.

(d) What was the condition of visibility:

(1) As to degree? Answer: Dark, shortly

before daybreak.

(2) As to range? Answer: Estimated from
one to two miles as to unlighted sizable

objects.

(e) Were all of such conditions usual or unusual?

Answer: Petitioner is unable to state with
accuracy whether the conditions at the time
of stranding, as stated in the foregoing
answer, were usual or unusual, but con-

sidering the locality, season of the year,

time of day, and state of the tide, such
conditions were such as might be reason-
ably anticipated or expected.

Thereafter and on May 12, 1937 (R. 272, 300) the

appellee Alaska Steamship Company filed objections

to the claim of the United States of America, admit-

ting that its principal place of business was in Seattle

and that it operated the Steamship DENALI as a com-

mon carrier, alleging that it had used due diligence

to make the vessel in all respects seaworthy at the

beginning of the voyage, that the said vessel was in

all respects seaworthy until after the stranding and

that the cargo had been received pursuant to the bills

of lading issued by it containing the following clauses

:
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^^Carrier shall not be liable for any loss of or
damage to any of said merchandise resulting from
acts of God, perils of the sea or other waters, * * *

stranding or wrecks or accidents of navigation;
nor if carrier * * '*' shall have exercised due dili-

gence to make the vessel on which said merchandise
is shipped in all respects seaworthy a.nd properly
manned, equipped and supplied, shall the vessel,

carrier, owner * * * become or be held responsible
for any loss or damage that shall result in whole
or in part from unseaworthiness of the vessel,

whether existing at the time of shipment or at the

beginning of the voyage, or on the voyage, fault

or error in navigation or management of vessel,

or of its * * * fittings, fixtures, equipment * * *
,

and this whether such fault or error be before or

after sailing or be in port or at sea, or from any
other causes of what kind soever, ejusdem generis
herewith or otherwise. Any omission to exercise

such due diligence shall not be presumed, but the

same must, if claimed or alleged, be proved by the
shipper or consignee." (R. 248-249. 276-277.)

The said objections further affirmatively alleged

that any loss or damage sustained by the cargo owners

was not caused or contributed to by fault or neglect on

the part of the owner but was contributed to by causes

excepted in said bills of lading and that if it were

determined that such loss or damage was occasioned

by negligence, the same consisted of faults or errors in

the navigation or management of the vessel and the

owner and vessel were excused from liability under

Section 3 of the Harter Act (Sec. 192, Title 46

U.S.C.A.).
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Attached to the objections were interrogatories pro-

pounded to the United States of America inquiring

if it were claimed that the DENALI was in any

respect unseaworthy at the beginning of the voyage,

the answers, insofar as are material herein, being as

follows

:

Answering Interrogatory Number 1

:

Without varying or waiving any of the allegations

contained in the pleadings and replying, as directed

by the Court, to petitioner's special defense to

claimant's claim for non-delivery, viz., that peti-

tioner is entitled to exoneration or exemption from
liability notwithstanding its failure to deliver to

claimant its goods at destination in like good order
as when shipped, because petitioner has complied,

as alleged in the objection, with the terms of the

Act of Congress of February 3, 1893, commonly
called the Harter Act. the claimant denies the al-

legations of said objection and, without relieving

the petitioner from the burden of proof to estab-
lish its allegations, claimant specifically alleges

in denial of the allegations of petitioner's said ob-

jections as follows:

(A) That due diligence had not been exercised by
petitioner to make the DENALI in all respects

seaworthy and properly manned, equipped and
supplied up to the time she sailed from the loading
port;

(B) That the DENALI was not in fact in all re-

spects seaworthy and properly manned, equipped
and supplied at the time she sailed from the load-
ing port;

(C) That the cause of petitioner's failure to de-
liver the goods was not a cause or exception named
in the third section of the Harter Act, to wit, an
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alleged peril of the sea or inevitable accident con-

sisting of the DENALFS getting off her course
in the dark in reasonably expectable weather and
sea conditions and striking a reef from an un-
known cause, and without negligence or unsea-
worthiness contributing thereto.

Further as specifications of its replication and
without relieving the petitioner of its burden of
proof, and in compliance with the order of Court,
the claimant states:

I. That the reef which the DENALI struck was
shown on all the usual sailing charts, and that

its location was known to, or should have been
known to the petitioner.

II. That under the circumstances alleged by the

petitioner, a vessel which is seaworthy would not
under reasonably expectable weather and sea con-

ditions get off her course and strike the charted

reef, and that the DENALFS doing so and her
being in such condition that she could not be navi-
gated properly or held on her course in the dark,
constituted a stranding from unseaworthiness or
negligence of the petitioner.

III. That such a stranding is not within any of
the exceptions or exemptions named in the Harter
Act exonerating a shipowner from all liability.

IV. That petitioner is not entitled to limit or re-

strict the extent of that liability by invoking the

Limitation of Liability Act unless petitioner sus-

tains the burden of proof of establishing lack of

privity or knoweledge of its managing officers and
agents with respect to any and all unseaworthi-
ness and negligence which could have caused the

DENALI to get off her course and strike the

charted reef in ordinary weather and sea condi-

tions simply because an attempt was being made
to navigate her during darkness, such unsea-
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worthiness of the DENALI or negligence of the

petitioner consisting of the following:

( 1 ) Failure to ascertain the condition of the com-
passes before sailing;

(2) Failure to supply good and safe compasses
in efficient and reliable condition, known not to

be inconstant or erratic on any heading and to be
free from deviations serious in nature or amount;
* * *

'

(4) Failure to cause the compasses before sail-

ing to be examined and adjusted after extended
''lay-up" periods;

(6) Failure to supply the DENALI with all the

latest proper sailing charts and aids to navigation

;

* * *

(11) Failure to issue proper instructions rela-

tive to assignments and hours of duty;

* * *

(15) Failure to issue proper instructions to and
require proper practices by the master, pilot, of-

ficers and crew

;

(16) Issuance of improper orders to and impos-
ing improper restrictions upon the master, pilot,

officers and crew

;

(17) Issuance of orders requiring, or failure of

issuance of orders prohibiting, a route constitut-

ing a deviation;

(18) Failure, in preparation for and at the time
of sailing, to man the ship with proper number
and fully competent and qualified personnel;

Based on these pleadings, and the interrogatories

and answers thereto, a trial was had in the District
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Court for the Western District of Washington before

the Honorable John C. Bowen, commencing on Octo-

ber 19, 1937, and ending December 15, 1937 (R. 7,

446, 5446) on the issues of exoneration from and limi-

tation of liability, a stipulation having been entered

into between the parties limiting the trial to those

issues (R. 445). During the course of the trial the

appellee Alaska Steamship Company was permitted,

over the objections of the appellants, to introduce tes-

timony inconsistent with and contradictory of its an-

swers to the interrogatories propounded in connec-

tion with appellant's amended answer, which said

answers to interrogatories are hereinbefore set forth.

On March 31, 1938, the court filed its decision (R.

5462) finding that the DENALI was seaworthy with

respect to her personnel, compasses and charts and

that the loss of the vessel was due solely to fault or

error in navigation during the voyage without the

shipowner's privity or knowledge.

Thereafter and on April 25, 1938, in conformity

with its decision, the District Court entered its find-

ings of fact and conclusions (R. 5447-5462) and its

final decree (R. 5482-5491). Exceptions to the find-

ings, conclusions and decree were filed April 25, 1938,

(R. 5491, 5501). From this decree separate appeals

were duly taken by the United States of America and

by the Pacific Coast Coal Company, et al. (R. 5503-

5550).
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SPECIFICATIONS OF ERROR

The Specifications of Error assigned are set forth

in full in the Appendix to this brief.

ARGUMENT

THE STEAMSHIP DENALI WAS NOT SEA-

WORTHY WITH RESPECT TO HER OFFICER

PERSONNEL

Assignment of Errors as to Officer Personnel

1. The Court erred in failing to hold that petitioner

had not sustained the burden of establishing that the

DENALI was seaworthy at the time of sailing from

Seattle in respect to the assignments of duty of navi-

gating personnel, particularly as to her three mates

standing in three watches during navigation, in com-

pliance with statute (U.S.C., Title 46, Section 223),

or that due diligence had been exercised to make her

seaworthy in such respect, and that petitioner's man-

aging officers had no privity or knowledge of such

improper condition. (R. 5529)

3. The Court erred in failing to hold that peti-

tioner's general practice, in effect on the DENALI
and like vessels in the Alaska trade, of permitting or

requiring the chief mate to stand no regular watch

at sea, and permitting or requiring the master to

abandon his duties as such and to serve as a mate or
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navigating officer, standing watches in alternation

with the pilot, of six hours on and six hours off, a

total of twelve hours per day, constituted a violation

by petitioner of the statute (U. S. C, Title 46, Sec-

tion 223) of which petitioner either had actual know-

ledge or was chargeable with knowledge. (R. 5530)

4. The Court, after finding that in accordance with

petitioner's practice the master and the Alaska pilot

each stood in charge of alternate watches of six hours

on and six hours off, erred in failing to find that in

accordance with petitioner's practice the second mate

and the third mate also stood alternate watches, the

second mate with the master and the third mate with

the pilot, and erred in failing to hold as a conclusion

of law that petitioner violated both safe practice and

the statute (U.S.C, Title 46, Section 223.) (R.5530)

5. The Court erred in finding that there was nei-

ther evidence nor reasonable inference from the evi-

dence that any person connected with the navigation

of the ship was either fatigued from excessive labor

or lack of any sufficient sleep or rest at the time of

the stranding; and, after finding that the ship was

seaworthy on sailing and during the voyage, that the

Pilot in charge and the third mate as junior officer

on watch, for a substantial period of time during which

the ship travelled several miles before the stranding,

claimed to have determined the position of Zayas Is-
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land and Dundas Island, claimed to have known the

location of the reef, and claimed to have believed the

ship was being set to the westward of her proper

course by tidal currents, but nevertheless, took no ac-

tion effective to prevent the stranding, the Court erred

in failing to find as a necessary inference that both

the Pilot and the third mate were not bodily and men-

tally in an alert, wakeful condition of efficiency re-

quired to avoid the stranding, as a result of petition-

er's violation of the statute (U.S.C., Title 46, Section

223) (R. 5531)

7. The Court erred in failing to bold that when a

ship strands while being operated in actual violation

of U.S.C, Title 46, Section 223, or of like statutory

rule intended to increase safety at sea and prevent

strandings and other disasters, the burden rests upon

the ship of showing that such violation not only did

not contribute to the stranding, but could not have

done so. (R. 5531-2)

8. The Court erred in holding that the statute

(U.S.C, Title 46, Section 223), while imposing a

duty upon the United States Steamboat Inspectors,

imposed no duty upon the petitioner obligating it to

maintain a division of the three mates into three

watches at sea, in compliance with the statutory re-

quirement, although having actual knowledge, or be-

ing chargeable with knowledge of habitual violation

on its vessels. (R. 5532)
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9. The Court erred in failing to hold that the stat-

utory rule with respect to the division of mates into

three watches had direct relation to the efficiency of

the human agencies upon which protection to life and

property necessarily depends, and showed an intent

of Congress to reduce the dangers incident to the

strain of excessive hours of duty of the mates of steam-

ers serving as navigating officers, and to provide for

the safety of vessels at sea rather than to regulate

working conditions of the crew, and that it commanded

division of the mates into three watches as nearly

equal as the number of three mates required to be

available for watch-standing would permit. (R. 5532)

11. The Court erred in failing to hold that the

petitioner knew, or was chargeable with knowledge,

that the statute (46 U.S.C, Section 223) was being

habitually violated on its vessels, and failed to give

proper orders to the master and officers of its crew

requiring them to follow the statutory requirement.

(R. 5533)

12. The Court erred in failing to find and hold

that if the Captain and Pilot standing in alternate

watches were substituted as watch officers or acting

mates for the Chief Mate, the mates were not divided

into three watches as required by the mandatory pro-

vision of Title 46, U.S.C.A., Section 223. (R. 5533)

14. The Court erred in failing to hold that the
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master of a steamship like the DENALI is not per-

mitted by law or good or safe practice to abandon his

duties .as master and serve as a mate or navigating

watch officer standing watch and watch alternating

with another officer. (R. 5534)

29. The Court erred in failing to find as a fact

that Mr. Murphy, the Superintendent of Maintenance

of petitioner, and Mr. Tracy, the General Superintend-

ent or General Agent of petitioner, were managing

officers of petitioner, and knevs^, or should have known,

of the practice of the petitioner to disregard and dis-

obey the three mates statute, U.S.C., Title 46, Section

223, and knew, or should have known, of the failure

of the petitioner to adjust compass after the ship's

lay-up, and knew, or should have knov/n, of the neces-

sity for such adjustment, and knew, or should have

known, .that the DENALI was not supplied with a suf-

ficient number of charts, and that such knowledge was

the knowledge of the petitioner.

SUMMARY

The appellee, Alaska Steamship Company, failed to

use due diligence to make the DENALI seaworthy as

to her officer personnel, and was guilty of privity and

knowledge as to the actual unseaworthiness of the ves-

sel in that respect, in violation of the mandate imposed

upon appellee by Sec. 223, Title 46, U.S.C.A.
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I. Section 223, Title 46, U.S.C.A., by its provisions,

applies to steamships of the class of the DENALI.

II. The provisions of Section 223, Title 46, U.S.

C.A. were violated by the appellee in the operation of

the DENALI,

(a) Because the Chief Mate stood no watch;

(b) Because the Captain stood a regular watch;

(c) Because the three mates were not divided

into three watches

;

(d) Because the appellee's watch system re-

quired the Captain jointly with the second
mate, and the Pilot jointly with the third

mate to stand alternating watches of six

hours on and six hours off, a total watch
duty of twelve hours a day.

III. The violation of Section 223, Title 46, U.S.

C.A. imposed upon the appellee the burden of show-

ing not only that the violation did not contribute to

the stranding but that it could not have done so.

IV. The statutory violation probably did in fact

contribute to the stranding.

V. The appellee did not use due diligence to make

the DENALI seaworthy as to her officer personnel,

and was guilty of privity and knowledge in respect

to such unseaworthiness.

VI. Section 223, Title 46 U.S.C.A. is a congres-

sional mandate to promote the safety of life and prop-

erty at sea, imposing upon the appellee a duty to



19

exact compliance therewith, and the District Court

erred in holding that the statute imposed a duty upon

the board of local inspectors and no one else. (R. 5476)

(a) A reasonable construction of the language of

Section 223 evidences that it imposes a duty on the

shipowner.

(b) The (1) title, (2) legislative history, (3) con-

gressional debates, (4) departmental interpretations

and (5) judicial construction of similar statutes,

clearly evidence a duty was imposed upon the ship-

owner.

Section 223, Title 46 U.S.C.A., at the time of the

stranding, provided as follows:

"Section 223. Minimum number of officers. The
board of local inspectors shall make an entry in

the certificate of inspection of every ocean and
coastwise seagoing merchant vessel of the United
States propelled by machinery, and every ocean-

going vessel carrying passengers, the minimum
number of licensed deck officers required for her
safe navigation according to the following scale:

'*No such vessel shall be navigated unless she

shall have on board and in her service one duly
licensed master.

"Every such vessel of one thousand gross tons

and over, propelled by machinery, shall have in

her service and on board three licensed mates, who
shall stand in three watches while such vessel is

being navigated, unless such vessel is engaged
in a run of less than four hundred miles from the

port of departure to the port of final destination,

then such vessel shall have two licensed mates;
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and every vessel of two hundred gross tons and
less than one thousand gross tons, propelled by
machinery, shall have two licensed mates.
'^Every such vessel of one hundred gross tons and
under two hundred gross tons, propelled by ma-
chinery, shall have on board and in her service

one licensed mate, but if such vessel is engaged
in a trade in which the time required to make
the passage from the port of departure to the

port of destination exceeds twenty-four hours,

then such vessel shall have two licensed mates.

''Nothing in this section shall be so construed as

to prevent local inspectors from increasing the

number of licensed officers on any vessel subject

to the inspection laws of the United States, if, in

their judgment, such vessel is not sufficiently

manned for her safe navigation: Provided, That
this section shall not apply to fishing or whaling
vessels, yachts, or motor boats as defined in chap-

ter 16, or to wrecking vessels. (May 11, 1918,

c. 72, Section 2, 40 Stat. 549.)''

L SECTION 223 IS APPLICABLE TO VESSELS

OF THE CLASS OF THE DENALI

The DENALI, being an American ocean going mer-

chant vessel carrying passengers, of 8,432 tons burden,

propelled by machinery (Ex. 8), and being engaged

on a run of more than four hundred miles from the port

of her departure (Ex. A-18—C. & G. S. Chart

7002) to the port of final destination, the provisions

of Section 223 are clearly applicable to her.

II. THE PROVISIONS OF SECTION 223, TITLE

46 U. S. C. A. WERE VIOLATED BY THE

APPELLEE IN THE OPERATION OF THE

DENALI
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The record herein convincingly evidences a viola-

tion by the appellee of the following specific provisions

of Section 223:

(a) "No such vessel shall be navigated unless she

shall have on board and in her service one

duly licensed master/'

(b) ''Every such vessel * * * shall have in her

service and on board three licensed mates,

v^ho shall stand in three watches while such

vessel is being navigated, * * * M

Although the DENALI was supplied with officers

in accordance with her certificate (Ex. 8), with a

master and three licensed mates (R. 1510-12) and in

addition thereto had on board a pilot, the evidence

conclusively shows that there existed on board the

vessel an antiquated system of watches under

the appellee's general custom of watches in ex-

istence on appellee's vessels (R. 1616) which resulted

in an absolute violation of the above quoted provisions

of Section 223, in four important particulars

:

(a) The first mate, on board the DENALI, did not

stand a regular watch (R. 1330, 1331), when the ves-

sel was at sea; on the contrary, his duties were con-

fined to the loading and unloading of cargo (R. 1330-

1331).

(b) The master was required to stand a regular

watch (R. 1616) of six hours on and six hours off,

a total watch duty of twelve hours. By this practice



22

the DENALI was deprived of the services of a pro-

per master who was at all times free to respond to

calls and to meet those emergencies that arise in the

navigation of a vessel at sea as recognized by the

maritime decisions.

The Transfer No. 12, 221 F. 409;

The Union, etc, v. New York, etc., 65 U. S. 307;

The Colorado, 91 U. S. 692;

r/ieOr^f^o^, 158 U.S. 186;

Northern Commercial Co. v. Lindhlom, 162 F. 250
(CCA9)

;

Further, Section 223 inferentially contemplates by

its provisions that the master should not be compelled

to stand regular watch duty in that it provides that

on a voyage of more than four hundred miles, the

mates (navigating officers) must stand in three

watches, which statutory duty if followed on the

DENALI would have left the master free at all times

to respond to emergencies instead of imposing upon

him twelve hours watch duty a day; and this infer-

ential construction of Section 223 is supported by the

discussions in Congress at the time of its adoption,

Congressman Hardy stating:

''The officer while in charge of a watch is respon-
sible according to law for the vessel's safe naviga-
tion, and the master is at all times held responsi-
ble for the vessel's safety, and in thick or stormy
weather or in dangerous waters the master must
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be on duty/' Congressional Record.

In addition thereto the Congressman read to the

House the following testimony:

"The Chairman: Just one question at this junc-

ture : Is it your opinion that an ocean-going vessel

is sufficiently manned if the captain is required

to stand his regular watch and also required to

be on watch during foggy and stormy weather?

"Mr. Hibberd. The captain has no right to stand
watch on any vessel that goes to sea. The captain
is on deck all the time when there is any necessity.

The captain should never stand any vv^atch. That
is my opinion."

Congressional Record, Vol. 48, Part XI. 62nd
Congress, 2d Session, pages 10687-10689.

(c) The statute was further violated in that the

three mates were not divided into three watches. Cap-

tain Healy testified on cross-examination (R. 1616)

that the second mate stood a full six-hour watch with

him and the third mate stood a full six-hour watch

with the pilot. He later, on redirect examination, at-

tempted to qualify this testimony by stating the total

time of the second and third mates' watches with

the captain and pilot were respectively eight hours

each a day (R. 1836) instead of twelve hours. He
admitted, however, that the second and third mates

customarily stood additional watch duty with the

master and pilot respectively, and this admission,

coupled with the entries in the log book of the DENALI
(Ex. 1836) which are principally in the handwriting



24

of the second and third mates for the entire watch

periods, and the testimony that the said officers were

necessary to assist the master and pilot in comparing

the standard and steering compasses on changes of

course and at two-hour intervals during watches (R.

1568, 1606-1618, 1739-1743, 1841, 1842, 1864, 1865,

1874-1877, 1884-1887) supports a conclusion that the

second and third mates stood the full six-hour watch.

However, even though the second and third mates only

stood eight-hour watches a day, the uncontradicted evi-

dence is that this tour of duty was served as follows

:

the second mate served his entire watch duty with

the captain and the third mate with the pilot, and

by this division of watch duty, the second and third

mates shared alternate watches, and since the first

mate stood no watch whatsoever while the vessel was

at sea, the mates were not divided into three watches

as provided by the statute.

(d) Although the trial court found (R. 5477) that

the master and the pilot were substituted as navigat-

ing officers in place of the chief mate since the ap-

pellee's customary watch system required the doub-

ling of the navigating officers on watch, the master

with the second mate and the pilot with the third mate

standing in alternating watches of six hours on and

six hours off and no provision was made by this system

of dividing the navigating personnel of the DENALI
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into three equal watches as contemplated by Section

223, the mandate was necessarily violated (R. 1616,

1617).

III. THE VIOLATION OF SECTION 223, TITLE

46 U.S.C.A. IMPOSED UPON THE APPELLEE
THE BURDEN OF SHOWING NOT ONLY THAT
THE VIOLATION DID NOT CONTRIBUTE TO

THE STRANDING BUT THAT IT COULD NOT
HAVE DONE SO

The burden is on the appellee to establish not only

that the violation of Section 223 did not contribute to

the stranding but that it could not have done so. This

court has aptly stated the rule in Silver Line, Ltd. v.

United States, 94 F. (2d) 754, at page 759:

"The importance of this rule is shown by the fact

that the violation of the rule imposes the severest
burden of proof on the violator. He must prove
not merely that probably the fault did not con-
tribute to the collision, but that it could not have
done so. The Ansaldo Savoia (D.C.) 276 F. 719,
722; The Old Colony (D. C.) 52 F. (2d) 992,
996; The Pennsylvania, 19 Wall. 125, 136, 22 L.

Ed. 148; The North Point (D.C.) 205 F. 958,
962."

and this rule has been recognized in the following

stranding cases:

Richelieu Nav. Co. v. Boston Marine Ins. Co., 136
U. S. 408;

The Princess Sophia, 61 F. (2d) 339, (CCA9).
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In the Sophia case, although the court found that

there was no statutory fault, it clearly indicated that

if such fault were found, the rule would be applied.

See also

:

Leathern Smith Co. v. Nfl Ins. Co., 96 F. (2d)

923;

Burely v. Compagnie di Nav. Frcmcaisey 194 F.

335 (CCA9);

Peoples Coal Co. v. SecoTid Pool Coal Co., 181 F.

609;

The Eagle Wing, 135 F. 826;

Lie V. San Francisco Co., 243 U. S. 291.

IV. THE VIOLATION PROBABLY DID IN FACT
CONTRIBUTE TO THE STRANDING

On the DENALI the master was required to stand

arbitrary watch duty of six hours on and six hours off

alternately with the pilot resulting in his being on

duty and off duty regardless of the presence or ab-

sence of hazardous conditions.

The record herein discloses that pursuant to the

appellee's watch system the master of the DENALI

was on duty in the relatively open waters of Hecate

Strait (R. 1607) (Ex. A-4) (Ex. A.18, C. & G. S.

Chart No. 7002), being relieved of watch duty just

after midnight on May 19th (R. 1606) (Ex. A-4) as

the DENALI was approaching the highly dangerous

and crowded waters of Caamano Passage as will be
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shown by an examination of C. & G. S. Chart No.

8102 and H. 0. 2828 (Ex. A-10) (Ex. 33).

And the character of the Passage is admitted in a

sworn statement given by Pilot Obert (Exhibit A-17)

and is admitted in the petition (R. 50). The petition

alleged that there were no lights in Caamano Passage

or in the immediate vicinity. Pilot Obert in his state-

ment (Ex. A-17) said that Caamano Passage was

on the outside route to Alaska (page 7, Ex. A-17) and

was avoided by about ninety per cent of the vessels

going to Alaska because of the absence of aids to navi-

gation, particularly lights (pages 39 and 40, Ex.

A-17) ; that the Passage from shore line to shore line

was approximately two and three-eights miles wide

page 25, Ex. A-17), being flanked on either side by

outlying rocks so that the safe navigating channel

would only be about one and three-fourths miles wide

(page 25, Ex. A-17).

Further, the pilot admitted in his said statement

that on a previous voyage when approaching Caamano

Passage in another vessel he deserted the outside

route to escape the hazards of Caamano Passage (Ex.

A-17, page 48), and when asked what recommendation

he would make in addition to adjusting compasses, to

prevent future disasters like the stranding of the

DENALI, he stated:
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"In the first place, I would never try to go through
there in the night time any more." (Ex. A-17,
page 48)

In addition to the vessel being navigated in hazard-

ous waters, the evidence shows and the court has found

(R. 5459-60) that the pilot and the third mate knew

the vessel was off her course and in an exceedingly

dangerous position a considerable time prior to the

stranding (R. 5459-60) at a time when the master,

having just gone off duty, was resting in preparation

for assuming his regular watch at six o'clock that

morning (R. 1606) (Ex. A-4). Notwithstanding the

fact that the vessel was being navigated in dangerous

waters and the further fact that she was in a danger-

ous situation which was known to the navigating offi-

cers, the master, by reason of appellee's arbitrary

assignment of watch duty, was absent from the bridge

and asleep.

Therefore, not only did the appellee's watch system

result in a violation of the statute—it probably con-

tributed to the stranding. If the master of the DENALI

had been present on the bridge in the hazardous waters

of Caamano Passage and realized, like the pilot and

third mate, the dangerous position of the vessel prior to

the stranding, the master having complete authority

and full responsibility, would have undoubtedly

prompted him to resort to the same measures for the

safety of the vessel as suggested by the trial court,
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namely, a sharp change of course or a reversal of

engines (R. 5480).

V. THE APPELLEE DID NOT USE DUE DILI-

GENCE TO MAKE THE DENALI SEAWORTHY
AS TO HER OFFICER PERSONNEL AND WAS
GUILTY OF PRIVITY AND KNOWLEDGE IN

RESPECT TO SUCH UNSEAWORTHINESS

The failure of the appellee to exact compliance with

the provisions of Section 223 constitutes a lack of due

diligence to make the DENALI seaworthy with res-

pect to her officer personnel thereby depriving the

appellee of the right to exoneration under the terms

of the bills of lading exemptions and under the pro-

visions of the third section of the Harter Act (Sec-

tion 192, Title 46 U.S.C.A.).

The courts have consistently held that exemptions

contained in a bill of lading are null and void {Liver'

pool & Great Western S. S. Co. v. Phoenix Ins. Co.,

129 U. S. 397) and will only be considered when, pur-

suant to the terms of the Harter Act, the owner has

used due diligence to make the vessel seaworthy.

Knott V. Botany Worsted Mills, 179 U. S. 69.

To obtain the benefit of the exemptions contained

in Section 3 of the Harter Act, the shipowner must

sustain the burden of proving that he has exercised due

diligence to make the said vessel in all respects sea-
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worthy and properly manned (May v. Hamburg, etc,

290 U. S. 333), the rule being aptly stated by this

Court in The Indien, 71 F. (2d) 752, at page 755:

"At the outset, it must be borne in mind that the

burden of proving the vessel's seaworthiness rests

upon the owner. Any doubt must be resolved

against him, 'with the presumption in the favor
of the appellee (the cargo owner) that it was the

fault of the appellant\''

This burden of proof has not been sustained by

the appellee for the reason that it knew of the exist-

ence of an unlawful watch system maintained on the

DENALI in violation of the express provisions of

Section 223 (R. 1330-1332, 1553, 1616, 5476) and did

not exercise due diligence to correct the system, and

the appellee must therefore be deprived of the bene-

fits of Section 3 of the Harter Act and the exemptions

in the bills of lading.

The record conclusively shows that the method of

division of watches on board the DENALI was a prac-

tice of long standing on vessels operated by the ap-

pellee.

Captain Healy testified that he was first employed

by the Alaska Steamship Company in 1915 (R. 1505),

since 1923 as a licensed officer (R. 1505), and the

watches on the DENALI were in accordance with long

established custom on appellee's ships (R. 1616).
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Mr. Murphy, the Superintendent of Maintenance,

testified he had been employed by the Appellee since

1920 (R. 1268), and that it was the general practice

of the first mate not to stand a watch (R. 1331), the

first mate having nothing to do with the navigation

of the ship (R. 1331). Further, Mr. Murphy testified

that the appellee's General Agent, Mr. Tracy, had

served as an agent for a long period of time in various

ports in Alaska (R. 1336), and it is reasonable to

assume that Mr. Tracy, by reason of his long ser-

vice in Alaskan ports, must have been familiar with

the practice on the Alaska Steamship Company's ships.

Nor is there any evidence in the record that the

appellee at any time issued instructions to its masters

or anyone else directing that the provisions of Section

2 be complied with in the operation of appellee's

vessels. On the contrary, the record evidences approval

by the executive officers of the appellee of a watch

system which was in violation of the said Section, over

a long period of years. This approval is evidenced by

General Order number 13 (Ex. 38), demanding of the

masters and pilots conduct which necessitated viola-

tion of the statute, which order is as follows

:

'•To all Masters and Pilots

:

April 4th, 1934.

General Order.

The practice of many of our Pilots leaving the

bridge while the ship is under way has resulted
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in some serious accidents.

Effective this date, excepting when the steamer
is on the Gulf or in open water, never leave the

ship in charge of second or third officers when
approaching land and changing courses. These
men are go^od officers but lack experience.

The Master will see that this order is carried

out and fully understood by all concerned.

C. A. GLASSCOCK,

Port Captain.''

(Italics ours)

Not only does this order bind the officers of appel-

lee's vessels to a course of duty in violation of Section

223 but it is an admission that the second and third

mates on its vessels were recognized by the appellee

as not being experienced navigators competent to navi-

gate a vessel when courses were being changed or the

vessel was approaching land and it must be noted

that just prior to the stranding, the DENALI was

approaching land. From its own admission it can

only be deduced that the second and third mates were

incompetent and the appellee knew they were so, and

that its system of watches would necessarily result

in a positive violation of Section 223.

The violation of the statute, in view of the appellee's

duty to exact compliance therewith (La Bourgogne,

210 U. S. 95; The Admiral Fiske, 41 F. (2d) 718, not

only deprived the appellee of its right to exoneration
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from liability—it also deprived the appellee of its

right to limit liability.

In The Annie Faxon, 75 F. 312 (CCA9), this Court,

at page 320, said:

"The failure to comply with the inspection law
may, in our judgment, be invoked to prove that

the owner is not entitled to the benefit of the limi-

tation of liability law, as claimed in the libel

and petition."

Further, the appellee cannot limit its liability for

Mr. Murphy, Superintendent of Maintenance, and Mr.

Tracy, its General Agent, were employed in manager-

ial capacities and, so far as concerns privity and

knowledge, were respectively the appellee's alter ego.

It is a well settled rule of admiralty law that the

privity and knowledge of an agent employed in a

managerial capacity will be imputed to the owner in

limitation proceedings. This rule recently has been

well stated by this Court in The Silver Palm, 94 F.

(2d) 776, wherein the Court, at page 780, stated:

"In proceedings for limitation the owner may not
escape liability by giving the managerial func-
tions to an employed person acting as its agent,
whether the person be corporate or otherwise. So
far as concerns privity and knowledge, such an
agent is its alter ego. Craig v. Continental Ins, Co.,

141 U. S. 638, 12 S. Ct. 97, 35 L. Ed. 886; Eastern
S. S. Corporation v. Great Lakes Dredge Co.
(CCAl), 256 F. 497, 502; Sperry Flour Co. v.

Coastwise S. S. Co. (CCA9), 84 F. (2d) 785,
786.''
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See also:

Spencer Kellogg v. Hicks, 285 U. S. 502

;

Oregon Round Lumber Co. v. Portland, etc. Co.,

162 F. 912 (D. core.);

In re P. Sanford Ross, 204 F. 248;

In re Jeremiah Smith & Sons, 193 F. 395;

In re Reichert Towing Line, 251 F. 214.

The evidence in the record conclusively shows that

Mr. Murphy, as Superintendent of Maintenance, and

Mr. Tracy, as General Agent, both being executives of

the appellee, knew of appellee's unlawful watch system.

(R. 52, 454.9, 485-9, 505, 527, 530-1, 538, 541-4, 1221,

1229-31, 1243, 1271-3, 1277-8, 1281-5, 1296-7, 1327-

31; Ex. 38).

Mr. Wilson, the appellee's second vice-president, sta-

tioned in Seattle, at its principal office, himself ad-

mitted, respecting the authority and knowledge of Mr.

Tracy, and his supervision, as exercised through Cap-

tain Glasscock, while functioning as port captain, as

follows

:

*'I have read all of the circulars issued by Captain
Glasscock, and it is my opinion that they are all in

regard to matters that would not be cancelled, be-

cause they are all cautionary in type, as circulars,

telling them to carry out something that has been

a uniform practice.'' (R. 1247—see R. 1244-8; Ex.

38)

This testimony of appellee's vice-president, coupled
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with general order No. 13 (Ex. 38) issued by Cap-

tain Glasscock, demonstrates beyond controversy that

all of the representatives of appellee having executive

.authority—not only the superintendent of mainten-

ance, the general agent, and the port captain, but also

the vice-president himself—either had personal know-

ledge, or should have had personal knowledge of ap-

pellee's unlawful watch system, which violated Sec-

tion 223.

Also, the burden of proof on the limitation issue

is on the appellee to show the absence of privity and

knowledge, and this burden of proof has not been sus-

tained. On the contrary, as heretofore demonstrated,

the appellee did have privity and knowledge.

In The Silver Palm 94 F. (2d) 776 (CCA9) at page

777, this Court said:

'The burden of proof of such absence of privity
and knowledge is on the petitioning owner. McGill
V. Michigan S. S. Co. (CCA9), 144 F. 788,certi-
oriari denied 203 U. S. 593, 27 S. Ct. 782, 51 L.
Ed. 332; The Annie (D. C), 261 F. 797, 799, af-

firmed sub. nom. People's Nav. Co. v. Toxey
(CCA4), 269 F. 793 ; Henson v. Fidelity & Colum-
bia Trust Co. (CCA6), 68 F. (2d) 144, 145;
Petition of Diamond Coal & Coke Co. (D. C), 297
F. 242, affirmed (CCA3) 297 F. 246, and certi-

orari denied Diamond Coal & Coke Co. v. Hazel-
wood Dock Co., 265 U. S. 595, 44 S. Ct. 638, 68
L. Ed. 1197; In re Reicher Towing Line (CCA2)
251 F. 214, 217, certiorari denied Reichert Tow-
ing Line v. Home Ins. Co., 248 U. S. 565, 39 S. Ct.
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9, 63 L. Ed. 424; In re P. Sanford Ross (CCA2),
204 F. 248, 257; The 84-H (CCA2), 296 F. 427,

432, certiorari denied Randolph v. Bouker Co.,

264 U. S. 596, 44 S. Ct. 454, 68 L. Ed. 867; Chris-

topher V. Grueby (CCAl), 40 F. (2d) 8."

This burden of proof has not been sustained. On

the contrary the appellee's privity and knowledge has

been affirmatively established by evidence entirely

elicited from appellee's ov^n witnesses and records.

VI. SECTION 223, TITLE 46 U.S.C.A. IS A CON-

GRESSIONAL MANDATE TO PROMOTE THE
SAFETY OF LIFE AND PROPERTY AT SEA,

IMPOSING UPON THE APPELLEE A DUTY

TO EXACT COMPLIANCE THEREWITH, AND
THE DISTRICT COURT ERRED IN HOLDING

THAT THE STATUTE IMPOSED A DUTY ON

THE BOARD OF LOCAL INSPECTORS AND NO

ONE ELSE.

The District Court in its decision (R. 5476) held

as follows:

''Since the acts required to be done by section 2

are expressly required of the Board of Local In-

spectors and no one else, and the acts prohibited

by section 3 are the acts of the shipowner, among
others, it seems clear that Congress intended to

obligate only the Board with reference to the

duties imposed by section 2, and that cargo claim-

ants are in error in their contention that the

owner here is bound by the statutory duty im-

posed by section 2 to see that the mates were di-

vided into watches." (R. 5476)
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This construction of Section 223, Title 46, U.S.C.A.

by the District Court is not well founded when the

applicable rules of statutory construction are taken

into consideration.

It is an established rule of construction that signifi-

cance shall, if possible, be accorded to every clause,

sentence, or word of a statute, and that every part

must be construed in connection with the whole so as

to make all the parts harmonize, if possible, and give

meaning to each.

Washington Market v. Hoffman, 101 U. S. 112;
25L. Ed. 782;

Ex Parte Public Natl Bank, 278 U. S. 101

;

Ginsberg & Sons v. Popkin, 285 U. S. 204

;

Ruff V. Gay, 67 F. (2d) 684.

Applying this rule of statutory construction to the

following quoted clauses of Section 2,

(b) *'No such vessel shall be navigated unless
she shall have on board and in her service one
duly licensed master''—being all of the second
paragraph

;

(c) ''Every such vessel * * * shall have in her
service and on board three licensed mates who
shall stand in three watches while such vessel is

being navigated * * * ''—being a portion of the
third paragraph

;

and giving to them the significance and meaning to

which they are entitled, and considering the apparent
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intent of Congress in adopting statutes of this nature

to promote the safety of life and property at sea, and

harmonizing that intent with the other provisions of

Section 223, it must be logically and reasonably con-

cluded that the said provisions mandatorily impose a

duty on the shipowner to have on board and in the

service of a vessel one duly licensed master and three

licensed mates who shall stand in three watches while

the vessel is being navigated.

It is also a rule of statutory construction that the

court will not look merely to a particular clause in

which general words may be used but will take in

connection with it the entire Act and the objects and

policies of the law indicated by its various provisions

and give to it such a construction as will carry into

execution the will of the Legislature.

Brown v, Duchesne, 19 How. 183, 15 L. Ed. 595,

page 599;

Helvering v. New York Trust Co., 292 U. S. 455;

Ozawa V. United States, 260 U. S. 178;

Barrett v. Van Pelt, 268 U. S. 85.

Adapting this rule of construction to the said pro-

visions of Section 2 (Section 223, Title 46 U.S.C.A.)

and interpreting them in conjunction with Section 1

(Section 222, Title 46 U.S.C.A.) and Section 3 (Sec-

tion 235, Title 46 U.S.C.A.) of the Act, which sections,

particularly Section 3, the trial court recognized as
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imposing a duty on the shipowner (R. 5476), clearly

indicates the intention of Congress to impose its man-

date on the shipowner and not on the Board of Local

Inspectors.

Further, Section 223, in its practical application,

can only be enforced by the vessel owner. It provides

that all vessels of the class of the DENALI, on voy-

ages of more than four hundred miles, three mates

are required, and, if the voyage is less, only two mates

are required. And, since the owner, not the Board of

Local Inspectors, determines the service in which the

vessel will be placed, the duty must of necessity de-

volve upon the owner, considering the length of the

voyage, to determine when the vessel shall be manned

with two mates and when three mates are required.

This is especially true when one takes into considera-

tion that the duties of the Board of Local Inspectors

terminate upon the issuance by them of a certificate

of inspection at the conclusion of their initial and sub-

sequent annual inspections. (Sections 391, 393, 399,

Title 46, U.S.C.A.)

Nor is the mandate of Section 2 imposing a duty

upon the shipowner in any wise minimized by direct-

ing it to the vessel rather than to the owner. Congress

has on numerous occasions, in regulating the naviga-

tion of vessels, addressed such a mandate to the ves-

sel as was done in this instance. The outstanding ex-
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223 is a part, discloses that Section I thereof (Sec-

tion 222, Title 46, U.S.C.A.) was originally cited as

R. S. 4463, and provided as follows

:

"No steamer carrying passengers shall depart

from any port unless she shall have in her service

a full complement of licensed officers and full

crew, sufficient at all times to manage the vessel,

including the proper number of watchmen. But if

any such vessel, on her voyage, is deprived of the

services of any licensed officer, without the con-

sent, fault, or collusion of the master, owner, or

any person interested in the vessel, the deficiency

may be temporarily supplied, until others licensed

can be obtained."

Subsequent to its adoption, and in attempting to

enforce the provisions of R. S. 4463, the Board of

Supervising Inspectors delegated to the Local Steam-

boat Inspectors the power to prescribe the full com-

plement of licensed officers necessary for the safe

navigation of a vessel. This delegation of power to

the Local Steamboat Inspectors was held by the At-

torney General and by the courts to be invalid. Opin-

ions of the Attorney General, September 17, 1903,

Volume 25, page 56; Congressional Record, Volume

42, Part IV, Page 3396.

Thereafter, and on April 2, 1908, R. S. 4463 was

amended, the amendment being occasioned by the loss

of the Steamship GENERAL SLOCUM in 1904, as

will more fully appear from the discussion on the floor

of the House of Representatives by Mr. Goulden in
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further as follows:

"Mr. Speaker, House Bill 225, accompanied by
Report 1226, amends Section 4463 of the Revised
Statutes, relating to the complement of crews of

vessels and for the better protection of life.''

Congressional Record Volume 42, Part IV, Page
3396.

On March 3, 1913, R. S. 4463 as amended in 1908

was again amended by adding thereto Sections 2 (Sec-

tion 223, Title 46 U.S.C.A.) and 3 (Section 235, Title

46 U.S.C.A.) (Acts of Congress, March 3, 1913, Chap-

ter 118, 37 Stat. 733).

On March 11, 1918, Revised Statutes 4463 (as

amended) was still again amended in a particular not

material in this cause.

It therefore appears from the entire historical back-

ground of the statute violated by the appellee, that

it was a series of amendments to Revised Statutes

4463 addressed to the vessel and designed for safety

at sea by regulating the officering and manning of

vessels.

The intent of Congress that Section 223 is a measure

to safeguard life and property at sea and thereby im-

poses a duty on the owner to exact compliance with its

mandate, is further evidenced in the discussion there-

of by its sponsors on the floor of the House of Con-

gress and the reports.
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Congressman Hardy, a member of the committee

sponsoring the bill in the House, reported as follows:

''Section 2 of the bill is new and is very im-

portant.

'The first paragraph of Section 2 of the bill

makes it obligatory on the part of the local inspect-

or to make an entry in the certificate of inspection

of every vessel subject to the inspection laws of

the number of licensed officers necessary for a

vessel's safe navigation according to the scale as

provided in the second, third and fourth para-

graphs of the section. The second paragraph re-

quires that at least one duly licensed master he on
hoard in any case; the third paragraph of section

2 provides that every ocean and coastwise mer-
chant vessel propelled hy machinery of 1,000 gross

tons or over, and heing engaged in a run of 400
miles or over, shall have three licensed mates who
shall stand in three watches while such vessel is

heing navigated,
^^

"The law at the present time provides that the

various boards of local inspectors of steam ves-

sels shall make an entry in the certificate of in-

spection of every vessel subject to the inspection

laws of the United States of such complement of

licensed officers and crew as may, in their judg-

ment, he necessary for a vessel's safe navigation,

hut that is a very general requirement, and it is

helieved that some standard ougJd to he prescribed

hy law, as is done hy section 2 of this hill Furth-

ermore, there is now no provision in the law tliat

regulates the watches of the officers as to how they

shall he divided, or the maximum number of hours

out of the 24 that an officer may be required to

do duty at sea or in port. The absence of any such

provision leaves room for great abuse."

"I will conclude by simply saying that the

whole evidence before our committee conclusively
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shows that this bill (H. R. 23676) is not only a

just and conservative measure, but one greatly

needed for safety of navigation and imperatively

demanded in the interest of humanity/'

Congressional Record, Volume 48, Part XI, 62d
Congress, 2d Session, pages 10687-10689.

Accompanying the act, and in conjunction with

H. R. 23676, there was submitted to Congress, Senate

Report No. 1322 by Mr. Crawford from the Committee

on Commerce, the report being entitled, ''To regulate

the Officering and Manning of Vessels," and stating

in part as follows

:

"Section 2 of the bill reported is entirely new
law. Existing law requires that no vessel shall be
navigated unless she shall have 'in her service

and on board such complement of licensed officers

and crew as may in the judgment of the local in-

spectors * * * be necessary for her safe naviga-
tion/ but your committee believes that unlimited
discretion in the hands of local inspectors, with-
out any minimum requirement of law as to the

number or skill of crew or officers is not safe

either for the vessel itself or for other vessels upon
the ocean; therefore section 2 of the bill provides
a certain minimum of licensed deck officers, ac-

cording to a scale set forth, and at the same time
permits the local inspectors to require a greater
number of such officers if in his judgment, in-

formed by full knowledge as to any given vessel

and its circumstances, he deems the minimum
scale insufficient for her safe navigation.

^^The committee recognized that it was im/possi-
hie for Congress to know just what number of
officers might he required in every case, and
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therefore we only "prescribed such minimum num-
ber as seemed to us absolutely necessary in all cases

for that safety of navigation which ought to be

required at all times. We deemed it neces&ary to

guard against a vessel being by overpersuasion or

influence or carelessness permitted to go to sea
so poorly officered as to be unsafe herself and a
menace to other vessels. The scale we have pro-

vided is moderate and is fully equaled by the pres-

ent custom and practice voluntarily adopted by the

great majority of vessels. We believe that mo-
tives of economy ought not to be permitted to au-
thorize a few vessels to be navigated without ef-

ficient and sufficient officering.'' 62d Congress,
2d Session, 1911-12, House Reports, Vol. 3, Report
No. 648.

Again, in 1918, when Congress amended Section 2

excluding ''wrecking'' vessels from its terms, Hardy

stated as follows:

"The idea is that it does not apply to wrecking
vessels at all. They are not involved in carrying

passengers, and it was a hardship upon them,

being mainly engaged in still work to require them
if they happened to be a large vessel, to have three

watchesJ' (Italics ours).

Congressional Record, Vol. 56, Part VI, page 6131.

Reference may also be had in construing a statute

to the administrative interpretation placed thereon

by the Department which is charged with its enforce-

ment, and great weight must be given thereto. In

Dismuke v. United States, 297 U. S. 167, at page 174,

the Supreme Court said:

'This has been the administrative ruling since
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1920, * * *. A construction of such long standing

is not lightly to be overturned. (Citing Cases)"

Thus, when it is considered that the certificate issued

to a vessel by the board of local inspectors (Ex. 8)

provides a space for the entry of the number of mates,

and no mention is made or space provided therein for

an entry respecting the division of mates into watches,

it must of necessity be concluded that the department

has interpreted Section 2 as imposing a mandate for

the division of mates into watches on the owner of the

vessel and not on the board of local inspectors. This

administrative interpretation of Section 2 is logical

and reasonable when analyzed in the light of the prac-

tical application thereof. It must be admitted that, if

the board of local inspectors have, in accordance with

the provisions of the first paragraph of Section 2, made

the entri^ in the certificate of a vessel requiring the

vessel to have one master and three licensed mates

if the voyage is more than four hundred miles, and

two mates if less, the shipowner could not operate the

vessel without a master or without the required num-

ber of mates, and if the owner operated a vessel with-

out a master and a full complement of mates, he would

be guilty of a violation of the Section. This being true,

he is equally guilty of a violation if, with knowledge,

his vessels are operated in such a manner that the

mates are not divided into watches.
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Finally, it is a rule of statutory construction that

other statutes on the same or similar subjects will be

considered in interpreting the particular provisions of

a statute, {Helvering v. New York Trust Co., supra)

and in this connection the Court's attention is directed

to the provisions of Section 673, Title 46 U.S.C.A.

providing that seamen should be divided into watches

which statute the Supreme Court has recently con-

strued to be a measure of precaution against the perils

and emergencies of the sea and not merely a regu-

lator of working conditions.

O'Hara v. Luckenbach Steamship Co., 269 U.S.

364.

In the Luckenbach case, supra, the Supreme Court,

at page 368, stated:

''But the provision, fundamentally is a measure

of precaution against those perilous and often un-

expected emergencies of the sea when only im-

mediate and wakeful readiness for action nmy
avert disaster or determine the issue between life

and death; its effect as a regulator of working
conditions is a matter of subordinate intent. A
consideration of other safety provisions of the Act
will help to make this clear.'' (Italics ours)

See also:

McCrea v. United States, 294 U. S. 23, 27;

United States v. Black, 82 F. (2d) 394, 395
(CCAl), affirming 8 F. Supp. 443;

Weisthoff V. American Hawaiian S. S, Co,, 79 F.

(2d) 124 (CCA2);
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The Admiral Fiske, 41 F. (2d) 718 (CCA9)

;

Southern Pacific Co. v. Hair, 24 F. (2d) 94
(CCA5), affirming 14 F. (2d) 349;

Ramsauer v. United States, 21 F. (2d) 907,

(CCA9);

The Narbo, 17 F. Supp. 991;

The Chilbar, 10 F. Supp. 926;

Black V. United States, 8 F. Supp. 443

;

The American Shipper, 3 F. Supp. 184

;

The El Estero, 14 F. (2d) 349.

Further, the Supreme Court held in the Luckenbach

case, supra, that the division of watch statute is re-

lated to the seaworthiness of a vessel, stating at page

370 as follows:

''It is not unreasonable to conclude that Congress
determined that each of the watches, like the crew
as a whole, should be 'adequate in number,' com-
petent and in a state of readiness *for any exigency
that is likely to happen'—such as a collision, the

striking of the ship upon a reef of rocks or an
iceberg, the sudden breaking out of fire, and
other happenings of like disastrous tendency—and

to this end meant to provide for successive and
continuous watches to be constituted in numbers
as nearly equal as the sum of the whole number
would permit."

Applying the rule of the Luckenbach case to the

watch provisions of Section 223, it must be concluded

that Section 223, like Section 673, is a measure of pre-

caution against the perils and emergencies of the sea
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and is directly related to the seaworthiness of a vessel.

It is therefore respectfully submitted as follows:

1. That Section 223 is a Congressional mandate to

promote the safety of life and property at sea,

imposing upon the appellee (Alaska Steamship

Company) the duty to have on board and in the

service of the DENALI a master and three li-

censed mates who shall stand in three watches.

2. That the appellee violated the provisions of Section

223.

3. That by reason of the violation of the provisions of

Section 223, the appellee did not use due diligence

to make the DENALI seaworthy and that its pray-

er for exoneration from liability pursuant to the

terms of the Harter Act and the exemptions in the

bills of lading, should be denied.

4. That the appellee had privity and knowledge of

the violation of Section 223 and its prayer for

limitation of liability should be denied.

The foregoing discussion on the personnel point is

offered supplemental to co-appellants' argument on

the said point and should be so considered by the Court.

THE DENALI WAS NOT SEAWORTHY AS TO

COMPASSES AND CHARTS

In addition to the contentions made by the appellant
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United States of America concerning appellee's viola-

tion of statutory mandate regulating the navigating

personnel of the DENALI, the appellant United States

of America also contends as follows

:

(1) That the DENALI was not in fact seaworthy

in respect to her compasses ; that the appellee failed to

prove the use of due diligence to insure that the

DENALFS compasses were seaworthy;

(2) That the DENALI was not in fact seaworthy

in respect to her charts; that the appellee failed to

prove the use of due diligence to insure that the

DENALFS charts were seaworthy;

(3) That the appellee was guilty of privity and

knowledge as to the unseaworthy condition of the

DENALI both respecting her compasses and respect-

ing her charts.

No argument will be attempted as to these points

for the reason that this appellant has waived to its

co-appellants, Pacific Coast Coal Company, et al.,

thirty of the eighty pages to which it would be en-

titled for its brief under the rules of this Court.

The failure of this appellant to argue the compass

and chart points should not be considered by this Court

as an abandonment of said points. This appellant has

read the brief of its co-appellants and does hereby

approve and adopt the assignments of error as to com-
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pass and chart points in the brief of co-appellants, and

argument in support thereof.

CONCLUSION

1. Because the appellee failed to prove that the

DENALI was actually seaworthy or that due diligence

had been exercised to make her so, respecting her

personnel as prescribed by Section 223, Title 46 U. S.

Code, her compasses, or her charts, the appellee is not

entitled to exoneration from liability.

2. Because the appellee was guilty of privity and

knowledge as to all such elements of unseaworthiness,

probable contributory causes of the loss, and because

it failed to prove that its violation of said statute

could not have caused the stranding, the appellee is

not entitled to limitation of its liability.

3. The final decree (R. 5482) should be reversed

by this Court with allowance to this appellant of its

costs both on the trial and on this appeal.

Respectfully submitted,

J. Charles Dennis,
United States Attorney

F. A. Pellegrini,
Assistant United States

Attorney

Proctors for Appellant,

United States of America.



APPENDIX
ASSIGNMENTS OF ERROR

Cargo claimant United States of America hereby

respectfully assigns error in the proceedings before

and during the trial, and in the findings of fact, con-

clusions of law and final decree of the District Court,

entered and filed herein on the 25th day of April, 1938,

as follows:

DIVISION OF WATCHES

1. The Court erred in failing to hold that petitioner

had not sustained the burden of establishing that the

DENALI was seaworthy at the time of sailing from
Seattle in respect to the assignments of duty of navi-

gating personnel, particularly as to her three mates
standing in three watches during navigation, in com-
pliance with statute (U.S.C, Title 46, Section 223),
or that due diligence had been exercised to make her
seaworthy in such respect, and that petitioner's man-
aging officers had no privity or knowledge of such
improper condition.

2. The Court, having found that Pilot Obert \vas

acting as a mate in charge of the watch at the time
of stranding, erred in failing to find that Pilot Obert
during the voyage was not standing one watch in

three, a total of eight hours each day, as required by
statute (U.S.C, Title 46, Section 223), but was stand-
ing alternate watches with Captain Healy, the master,
of six hours each, a total of twelve hours each day;
in failing to find that such division of watches tended
to induce physical and mental fatigue, reducing effi-

ciency in the safe navigation of the vessel; in failing
to find that such division of watches was petitioner's

customary practice, of which it was chargeable with
knowledge ; and in failing to find that by such division
of watches on the DENALI petitioner violated its

statutory duty.



3. The Court erred in failing to hold that petition-

er's general practice, in effect on the DENALI and
like vessels in the Alaska trade, of permitting or re-

quiring the chief mate to stand no regular watch at

sea, and permitting or requiring the master to aban-
don his duties as such and to serve as a mate or navi-

gating officer, standing watches in alternation with
the pilot, of six hours on and six hours off, a total of

twelve hours per day, constituted a violation by peti-

tioner of the statute (U.S.C., Title 46, Section 223)
of which petitioner either had actual knowledge or

was chargeable with knowledge.

4. The Court, after finding that in accordance
with petitioner's practice the master and the Alaska
pilot each stood in charge of alternate watches of six

hours on and six hours off, erred in failing to find

that in accordance with the petitioner's practice the

second mate and the third mate also stood alternate

watches, the second mate with the master and the

third mate with the pilot, and erred in failing to hold

as a conclusion of law that petitioner violated both

safe practice and the statute (U.S.C., Title 46, Section

223).

5. The Court erred in finding that there was
neither evidence nor reasonable inference from the

evidence that any person connected wtih the navigation

of the ship v/as either fatigued from excessive labor

or lack of any sufficient sleep or rest at the time of

the stranding; and, after finding that the ship was
seaworthy on sailing and during the voyage, that the

Pilot in charge and the third mate as junior officer

on watch, for a substantial period of time during
which the ship travelled several miles before the

stranding, claimed to have determined the position of

Zayas Island and Dundas Island, claimed to have
known the location of the reef, and claimed to have
believed the ship was being set to the westward of

her proper course by tidal currents, but nevertheless,

took no action effective to prevent the stranding, the



Court erred in failing to find as a necessary infer-

ence that both the Pilot and the third mate were not
bodily and mentally in an alert, wakeful condition of

efficiency required to avoid the stranding, as a result

of petitioner's violation of the statute (U.S.C., Title

46, Section 223).

6. The Court erred by finding and holding that

the stranding was not, in fact, and could not have
been, caused or contributed to by the duration or di-

vision of mates' or navigating officers' watches on
the DENALI, and that the violation of the statute

(U.S.C, Title 46, Section 223) raised no inference or
presumption of such violation being at least one of
the causes of contributing to the disaster.

7. The Court erred in failing to hold that when
a ship strands while being operated in actual violation

of U.S.C, Title 46, Section 223, or of like statutory
rule intended to increase safety at sea and prevent
strandings and other disasters, the burden rests upon
the ship of showing that such violation not only did
not contribute to the stranding, but could not have
done so.

8. The Court erred in holding that the statute

(U.S.C, Title 46, Section 223), while imposing a duty
upon the United States Steamboat Inspectors, imposed
no duty upon the petitioner obligating it to maintain a
division of the three mates into three watches at sea,

in compliance with the statutory requirement, although
having actual knowledge or being chargeable with
knowledge of habitual violation on its vessels.

9. The Court erred in failing to hold that the
statutory rule with respect to the division of mates
into three watches had direct relation to the efficiency
of the human agencies upon which protection to life

and property necessarily depends, and showed an in-
tent of Congress to reduce the dangers incident to the
strain of excessive hours of duty of the mates of
steamers serving as navigating officers, and to pro-



vide for the safety of vessels at sea rather than to

regulate working conditions of the crew, and that it

commanded division of the mates into three watches as

nearly equal as the number of three mates required

to be available for watch-standing would permit.

10. The Court, after finding and holding in its

written opinion that Captain Healy, the master, and
Captain Obert, the pilot, each did on the ''Denali"

stand alternate watches of six hours on and six hours

off as navigating officers or acting mates in charge

of the watch, erred in failing to make a specific find-

ing of fact to that effect in its written findings later

filed and in failing to make a conclusion of law based

thereon that petitioner had violated the statute of 46

U.S.C., Section 223 and safe practice.

11. The Court erred in failing to hold that the peti-

tioner knew, or was chargeable with knowledge, that

the statute (46 U.S.C, Section 223) was being habit-

ually violated on its vessels, and failed to give proper

orders to the master and officers of its crew requiring

them to follow the statutory requirement.

12. The Court erred in failing to find and hold

that, if the Captain .and Pilot standing in alternate

watches were substituted as watch officers or acting

mates for the Chief Mate, the mates were not divided

into three watches as required by the mandatory pro-

vision of Title 46, U.S.C.A., Section 223.

13. The Court erred in failing to find, or hold,

that in view of its findings that Pilot Obert and Third

Officer Lawton knew of the existence of the reef on

which the vessel stranded, and had seen Zayas and Dun-
das Island for some time before the stranding; that

they knew that the vessel had entered Caamano Pas-

sage ; and that they thought that the vessel was being

carried to the westward of her course by currents,

the only reasonable inference that could be drawn from
these findings, in view of the fact that the vessel did

strand, is that Pilot Obert and Mate Lawton were not



in a condition of immediate and wakeful readiness for

action to avert the stranding.

14. The Court erred in failing to hold that the

master of a steamship like the ^'Denali" is not per-

mitted by law or good or safe practice to abandon his

duties as master and serve as a mate or navigating
watch officer standing watch and watch alternating

with another officer.

15. The Court erred in holding that when a ship
strands and loses her cargo while being operated in

actual violation of a statutory rule intended to main-
tain or increase safety at sea against stranding, there
is no reasonable inference or presumption that the
fault was at least a contributory cause of the disaster.

16. The Court erred in failing to find that during
the watch on which the ''Denali" stranded, Lawton
was acting only as a junior officer whose duties were
solely to follow orders given him by Obert who was
acting as navigating officer or mate in charge of the
watch.

COMPASSES

^
17. The Court erred in failing to hold that peti-

tioner had not sustained the burden of showing that
the compasses on the **Denali" were in good condition
at the time she sailed from Seattle or that due diligence

had been exercised to make them so, and that peti-

tioner's managing officers had no privity or knowledge
of the bad condition of the compasses.

18. The Court erred in finding that petitioner's

managing officers had delegated to the master of the
"Denali'', and had given him a reasonable opportunity
to perform, the duty of ascertaining the good or bad
condition of her compasses, and in further finding that
petitioner's managing officers had no privity or know-
ledge of the condition of the ''Denali's" compasses.
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19. The Court erred in finding or holding that good
and safe practice did not require compasses on the

''Denali" to be compensated or adjusted by a shore

compass adjuster when such compasses had not been

examined or adjusted by a competent adjuster for ap-

proximately twenty-two months, when the vessel was
ordered by the shipowner's managing officers into

commission in her home port for loading as a common
carrier for a voyage from Seattle to Alaska and re-

turn, after a lay-up of several months on an unknown
heading or headings, when the vessel was without

master, officers or crew, and without written record

as to her headings or movements during such lay-up

period, when her new master and officers who joined

the vessel for the first time at the end of the lay-up

had never adjusted compasses on any vessel, and were
not competent to do so,when the shipowner's practice

was never to permit or authorize a master to employ
a shore compass adjuster, but, on the contrary, was to

engage directly such adjuster only through its manag-
ing officer, when the shore compass adjuster had no
authority from the shipowner to examine or adjust

the compasses without specific order, and when the

compass adjuster commonly retained by the shipowner
testified that in his opinion the uncertainties and
doubts regarding the good condition of the "Denali's''

compasses on sailing from her home port would have
been removed if he had been ordered by the shipowner

to examine and adjust her compasses.

20. The Court erred in failing to find that the

"Denali's" heading during practically her entire lay-

up of several months just preceding her sailing was
WNW magnetic, that the vessel acquired retentive

magnetism of an unknown amount which might be

dangerous to safe navigation, particularly during the

voyage on first setting the course N % W; and in

finding that such retentive magnetism had been

shaken out of the vessel by movements prior to final

sailing.



21. The Court erred in finding that the ''Denali's''

watch officers at the time of, and for some tim.e before

stranding were not navigating the vessel in reliance

upon and by means of her compasses, but were ''pilot-

ing or conning" the ship by eye or sight.

22. The Court erred in finding that an unusual
westerly set of the tidal currents on the night of May
18-19, 1935, from a point abeam of Triple Island to

the entrance to Caamano Passage, began an appreci-

able time before the stranding, and that as a result

the "Denali'' was set more to the westerly by said

currents than her navigating officers anticipated, ex-

pected or allowed for.

23. The Court, after finding that the evidence was
insufficient to show the heading or headings of the

"Denali" during her long lav-up, erred in finding
that the few movements of the "Denali" on known
headings shook out the retentive magnetism acquired
on the unknown headings.

CHARTS
24. The Court erred in failing to hold that peti-

tioner had not sustained the burden of establishing
that the charts and other navigational equipment on
the "Denali" were in good or sufficient condition at
the time she sailed from Seattle, or that due diligence

had been exercised to make them so, and that peti-

tioner's managing officers had no privity or knowledge
of this negligence or insufficient condition of charts
and navigational equipment.

MISCELLANEOUS

25. The Court erred in holding that before and
at the commencement of the voyage of the steamer
"Denali" on May 16. 1935, the petitioner exercised
due diligence to make that steamer in all respects sea-
worthy and properly manned, equipped and supplied
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for the contemplated round voyage to various ports

in the Territory of Alaska and return to Seattle.

26. The Court erred in finding that the steamer
''Denali" was in fact, before and at the commencement
of said voyage and at all times during the progress of

said voyage, in all respects seaworthy and properly
manned, equipped and supplied for said voyage.

27. The Court erred in holding in effect that the

burden was on the cargo claimants to establish unsea-
worthiness of the ^'Denali'' on sailing from Seattle, and
that such unseaworthiness caused her stranding and
the loss of claimant's cargo.

28. The Court erred in holding that it was not the

duty of petitioner's managing officers to see to it that

the ^^Denali" was in all respects seaworthy at the time
she sailed from her home port and loading port of

Seattle, where petitioner and its managing officers

had their offices and place of business on the very
pier alongside which she was moored and from which
she sailed.

29. The Court erred in failing to find as a fact

that Mr. Murphy, the Superintendent of Maintenance
of petitioner, and Mr. Tracy, the General Superin-
tendent or General Agent of petitioner, were managing
officers of petitioner, and knew, or should have
known, of the practice of the petitioner to disregard

and disobey the three mates statute, U.S.C, Title 46,

Section 223, and knew, or should have known, of the

failure of the petitioner to adjust compass after the

ship's lay-up, and knew, or should have known, of the

necessity for such adjustment, and knew, or should
have known, that the '^Denali" was not supplied with
a sufficient number of charts, and that such know-
ledge was the knowledge of the petitioner.

30. The Court erred in failing to find that the tide

and tidal current next following the '^Denali's" strand-

ing occurred in accordance with the predicted time



and place in the vicinity of the reef where the strand-
ing occurred, as forecast in the American and Canad-
ian tide and current tables, and in accordance with
the tidal diagram and tidal current arrows on United
States Chart No. 2828, and as testified to by Com-
mander Richards of the Coast Guard Cutter, and,
therefore, were such that, as testified to by Com-
mander Richards, it was physically impossible for the
preceding tide or tidal current to be unusual or pre-
mature or in a different direction from that shown
in said tide and current tables and in said tidal dia-

grams and by the current arrows on United States
Chart No. 2828.

31. The Court erred in holding that cargo claimant
cannot recover from a common carrier on a libel charg-
ing non-delivery of cargo in May, 1935, unless the
cargo claimant sustains the burden of establishing

both that the vessel was unseaworthy and that the
unseaworthiness caused the loss of vessel and cargo.

32. The Court erred in failing to hold that peti-

tioner's omission without reasonable excuse to pro-

duce or call the necessary witness Supancic, the helms-
man, who steered the ''Denali" from Triple Island
Light for two hours toward Caamano Passage, war-
ranted the inference that his testimony would have
been adverse to petitioner, disclosing unseaworthiness
chargeable to petitioner with respect to steering or
navigational equipment, or other negligence during
such two hour period of duty and during his prior
periods of duty as helmsman; and in failing to hold
that petitioner's like omission to save from the wreck
and produce compass cards, azimuth books, charts in
use, and other navigational equipment and records,
warranted the inference, adverse to petitioner, that
they would have contradicted petitioner's witnesses
and disclosed unseaworthiness chargeable to petitioner.

33. The Court erred in trying the questions of
exoneration and limitation, not upon petitioner's peti-
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tion and cargo claimant's amended answer thereto, as

contemplated by the Admiralty Rules, but upon those

pleadings plus the claims filed with the Commissioner
and petitioner's objections thereto, thus introducing

new, different and contradictory issues to the con-

fusion of the trial and the court, and to the prejudice

of cargo claimant.

34. The Court erred in permitting petitioner to

ignore its petition for exoneration and limitation, and
to introduce evidence upon issues pleaded not in said

petition, but only in petitioner's objections to cargo

claims filed with the Commissioner; and erred at a
late stage in the trial in permitting by oral order

amendment to said petition in conformity with proofs,

which amendment petitioner never filed, resulting in

cargo claimant being compelled to proceed with the

trial without definite knowledge or information
respecting the changed or unpleaded ultimate facts

upon which petitioner was relying.

35. The Court erred in declining to compel the

petitioner, on proper application for discovery, and
also on proper demand and notice to produce being-

made and filed, to disclose and to produce the written

records in the petitioner's possession showing the

navigational and other equipment on board the

''Denali" at the time she sailed on the voyage from
Seattle.

36. The Court erred during the trial in holding
that petitioner was not bound by admissions contained
in petitioner's own sworn answers to interrogatories.

to-wit

Interrogatory 21 (c) (4).

At the time the steamship "Denali" stranded what
was the condition of the weather, was there haze?
Answer: Yes.
Interrogatory 21 (d) (1).
At the time the steamship ''Denali" stranded what
was the condition of visibility, as to degree?
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Answer: Dark shortly before daybreak.

Interrogatory 21 (d) (2).

At the time the steamship ''Denali'' stranded

what was the condition of visibility as to range?
Answer: Estimated from one to two miles as to

unlighted sizeable objects.

Interrogatory 21 (e).

Were all of such conditions usual or unusual?
Answer: Petitioner is unable to state with accur-

acy whether the conditions at the time of stranding

as stated in the foregoing answer were usual or

unusual, but considering the locality, season of

the year, time of day, and state of the tide, such
conditions were such as might be reasonably an-

ticipated or expected.

37. The Court erred in failing to hold that peti-

tioner was bound by entries in its vessel's own official

log book, and precluded from attempting for the first

time at the trial to impeach the same.

38. The Court erred by incorporating and repeat-

ing in its formal signed Findings of Fact and Con-
clusions of Law the court's previous extended opinion
in its entirety, thus rendering confused and incon-

sistent findings and conclusions.

39. The Court erred in holding that the petitioner

was entitled to exoneration from liability.

40. The Court erred in holding that the petitioner

was entitled to limitation of liability.
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STATEMENT

In 1935 and for many years prior thereto appellee

operated a fleet of passenger and freight steamers from

Seattle to Alaskan ports (Ex. No. 1, Ex. No. 3; Ap. 459-61).

Its executive offices were in Seattle. T. B. Wilson,

Vice President and General Manager, was the active execu-

tive head of the company; his assistant (McKinstry) had

* Appellant United States of America filed a separate brief on appeal, in which
but one point was considered, namely, the "officering" of the Denali. References
in this brief to "appellants' brief" will refer to the brief filled by Pacific Coast Coal
Company, et al, unless otherwise stated.



full executive authority during Wilson's absence (Ap. 492).

Subject to general supervision of the Executive Department

various duties were delegated to departmental heads: main-

tenance and repair, E. M. Murphy, Superintendent; traffic,

L. W. Baker, Manager; transportation, F. B. Tracy,

General Agent; auditing, W.. T. Ford; purchasing, W. B.

Sprague, (Ap. 481-7). The heads of departments reported

direct to Mr. Wilson (Ap. 489). The duties of Mr. Mur-

phy (outlined in Ex. No. 7) were generally ''to maintain the

ships and property, repair the ships, keep them seaworthy

and ready to operate" (Ap. 482). Mr. Baker's duties were

confined to traffic
—

''securing business, both passenger and

freight" (Ap. 486). Mr. Tracy (deceased before trial) had

charge of loading and unloading and selection of deck per-

sonnel (Ap. 488).

Appellee's operations are very seasonable (Ap. 467-9).

In 1935 its fleet consisted of 19 passenger and freight ves-

sels (Ex. No. 3, Ap. 470). From late October to March it

operates a weekly passenger service to the principal South-

eastern and Southwestern ports on regular printed schedules

(Ex. No. 2, Ap. 463-4) and in addition, operates such "ir-

regular" freighters as cargo offerings warrant. This "winter"

service is furnished by 4 or 5 vessels (Ap. 480). During

this period the balance of its fleet is laid up at appellee's

West Seattle Yard, where the licensed officers are furnished

employment so as to be available during the "peak" season

(Ap. 481). This yard, which appellants refer to as the

"boneyard" (apparently with the thought that the word,

coined by them, by repetition throughout their brief, might

have some psychological effect), is, in fact, a modern lay-up

and repair plant, with all facilities for taking care of annual

maintenance and repairs to the fleet during the winter lay-up

period (Ap. 12 76-7). During the lay-up period appellee's

vessels were put through their annual United States Steam-

boat Inspection and obtained their new certificates of sea-



worthiness (Ap. 492-3, 1297-8). Mr. Murphy, Superinten-

dent of Maintenance, was in charge of this yard and was

responsible for maintenance, repairs and seaworthiness of all

vessels of the fleet (Ap. 482, 1273, 1279). Murphy was an

electrical and mechanical engineer (Ap. 1285). His com-

petency is not questioned. He was not a compass adjuster

nor a navigator (Ap. 1396-7).

Appellee's summer tourist travel commences in May and

terminates in August (Ap. 469) and is handled by passenger

vessels on regular printed schedules (Ex. No. 2). Its sum-

mer passenger service to Bering Sea ports is likewise on

regular printed schedules (Ex. No. 2).

Appellee's freight vessels were operated primarily in ser-

vicing the fisheries business (Ap. 468) ; they were on no

iixed schedules and were placed in operation only when ad-

vance freight bookings warranted (Ap. 491, 1010-11). This

was determined primarily by the Traffic Manager, with a

recommendation to the Executive Department as to the type

of freighter to be placed in commission, based on character,

amount and destination of freight booked (Ap. 491-2, 1010-

11). The Executive Department then

—

''* * * took up the question with Mr. Murphy, Su-

perintendent of Maintenance, to develop with him if

the ship recommended by the traffic manager was ready,

seaworthy and available to go to sea. If so my office

then issued a letter of instruction to all the departments
concerned advising that such and such a ship would
break out of the West Seattle yard * * * and would be
placed on berth for loading and sailing to such and such
points or ports." (Ap. 491-2).

Commencing in March appellee's freight steamers are

from time to time placed in commission as northbound

freight offerings are booked by the Traffic Department, and
are posted for a ''tentative" sailing date. These vessels serve

both regular and ''irregular" (canneries, salteries, mining)



ports. From May until October appellee's entire fleet is

usually in commission. During this ^'peak" season appellee's

offshore (ship) personnel varies from 1,000 to 1,200 men,

and its shore staff approximates 500 persons (Ap. 478, 486).

It had been appellee's uniform practice for many years

prior to 1935 to employ a professional compass adjuster to

overhaul and compensate compasses and prepare a Deviation

Card in the case (a) of a newly purchased ship, (b) of a

rebuilt ship, and (c) following any major structural repairs

(Ap. 1295). When compasses had been once ''compensat-

ed" (that is, compass magnets changed and deviations re-

duced to a minimum) Murphy delegated to each Shipmas-

ter, under express oral instructions, the sole duty of checking

his compasses on all possible headings, prior to loading deck

cargo, to determine the mechanical and magnetic condition

of his compasses and report to Murphy whether a compass

compensation by a shore compass adjuster was necessary or

desired (Ap. 1292, 1296, 1348, 1356, 1378, 1392, 1396). No
request by a Master for compass compensation by a shore

compass adjuster had ever been refused by Murphy (Ap.

1313).

Each Shipmaster was further instructed to "swing" his

ship, after deck cargo was loaded, to determine definitely

actual deviations, if any, caused by magnetic influence of

deck cargo (Ap. 1325, 1343).

The District Court held that the "delegation to the Mas-

ter of the express duty of checking his compasses to ascer-

tain their magnetic and mechanical condition" was in ac-

cordance with "the usual, customary, and safe practice" and

that this duty the Master was qualified and competent to

perform" (Ap. 5452-3-4, Appendix 5, 20). This is not dis-

puted by appellants.

To the Master was further delegated the duty of examin-

ing his charts and navigation instruments before each voyage

and making out a requisition for any repairs or new charts



or equipment required for the voyage (Ap. 1283, 1292).

Each Shipmaster was ordered to make out a ''voyage requisi-

tion" at the completion of each voyage covering any repairs

or adjustments (including compasses) deemed necessary

(Ap. 1292) and to make out a ''lay-up requisition" at the

end of the season covering repairs or adjustments (includ-

ing compasses) deemed necessary (Ap. 1282, 1287). These

"lay-up" repairs were made during the winter lay-up period

(Ap. 1293).

The Denali (2,163 net tons) was purchased by appellee

in 1926 after inspection by Mr. Murphy (Ap. 1276) and

was thereafter operated by it as an "irregular" freighter in

the Alaska trade, laying up at the West Seattle yard during

the "winter" season. Her compasses were compensated by
a professional compass adjuster and a new deviation card

furnished on July 21, 1933. She operated during the "peak"

season of 1933; laid up at West Seattle during the "winter"

season of 1933-4; operated during the "peak" season of

1934 and laid up at West Seattle on December 31, 1934.

No major repairs were made to the Denali during the "lay-

up" period of 1933-4 or 1934-5 (Ap. 1315). The Denali's

compasses were in good condition when she completed her

1934 season (Ap. 780, 1293) and no request was made by
her Master for any repairs to or compensation of her com-

passes (Ap. 1313).

While the Denali was laid up during the 1934-5 season

"I don't remember whether her heading was north or—was
northerly or southerly" (Ap. 1318) and she was shifted

"quite often because there are other boats coming in and

out of the yard at various times" (Ap. 1320). During this

period she made at least three trips away from West Seattle

under her own power—and lay on the drydock for 24 hours

on a S S E heading (Ap. 1319-20, 5053, 5252).

It was the duty of the Master in charge of the Denali
on those trips to report any excessive deviations of or de-



fects in the compasses ; no such report was made as the com-

passes were found to be in good condition (Ap. 1322, 5055,

5056).

During the latter part of January, 1935, the Denali

was inspected by Local United States Inspectors and a new

seaworthy certificate (Ex. No. 8) was issued under date of

January 31, 1935, at which time she was ''fit in all respects

and seaworthy" (U. S. Local Inspector Robinson, Ap. 802,

817). United States Local Inspector Kelly examined her

compasses and found them in good magnetic and mechanical

condition, and no repairs or compensation were ordered (Ap.

819).

On May 1, 1935, Baker of the Traffic Department, ad-

dressed a memo to Mr. Wilson (Ex. No. 10) that it would

be necessary to schedule the Denali ''for regular and irreg-

ular" ports of call. In Wilson's absence McKinstry con-

ferred with Murphy and was advised that the Denali

would be ready for loading on approximately the date men-

tioned (May 13th) (Ap. 581, 1316) ; McKinstry then issued

a circular to all department heads (Ex. No. 11) fixing the

vessel for tentative sailing on May 15th. Subsequent to May
1st additional cargo was booked (Ap. 1013).

Tracy notified Captain Healy of his assignment to the

Denali about May 3rd; the balance of the deck crew was

selected within a week thereafter (Ap. 1509, 1510) and

ordered to report on board at West Seattle at 6:00 A. M.

on May 13th. The Denali's Certificate of Inspection pro-

vided for a crew (deck officers) of 1 Master, 3 Mates and

optional
—"one Pilot may be carried when desired." On the

voyage in question appellee employed and placed aboard

said vessel 1 Master, 3 Mates and 1 Pilot-Mate.

In compliance with usual custom and express instruc-

tions, when the Denali was placed in commission on the

early morning of May 13, 1935, the Master and Second

Officer (or second mate) examined the compasses for me-



chanical defects (Ap. 1514, 1515) and found no bubbles;

the compass cards were clean and working properly and the

compasses 'forked free in the gimbals" (Ap. 2205, 2206,

2329).

While lying at West Seattle yard on a heading W^ N W
cross bearings were taken on two landmarks. During the

period of loading in Seattle Harbor the Denali ran the fol-

lowing courses: West Seattle to Arden Salt Dock—course

N E X N ^ N; Arden Salt Dock to Pier 40—course W x N
^ N; Pier 40 to American Can Dock—course E x S. Each

of these courses was laid out on the chart by the Master;

compasses checked and courses run true. While lying along-

side these loading berths the ship's compasses were checked

with known magnetic headings of each dock: Arden Salt

Dock—^heading E N E ; Pier 40—heading N N W ; American

Can Dock—heading E N E.

On each of the above courses and headings (3 in

the N W quadrant of the compass, 2 in the N E quadrant

and 1 in the S E quadrant) there was less than 1° deviation

on the standard compass (Ap. 1538-40-43). The Denali's

Master (Healy), following the above checks of his com-

passes, and while the vessel was alongside American Can
Dock, reported to Murphy that he had checked his com-

passes; that they were in good condition; that no ^'compen-

sation" by a shore adjuster was necessary or desired (Ap.

1323, 1546, 1547).

During the further period of loading the Master, in the

same manner, checked his compasses on the following courses

and headings:

American Can Dock to Pacific Coast Coal Bunkers
—course S E x E ; Magnetic heading. Pacific Coast Coal
Bunkers W S W (in addition a bearing was taken while

alongside this dock) ; Pacific Coast Coal Bunkers to

General Petroleum Dock S S E ; General Petroleum to

Colman Tower, Pier 2 (Appellee's Terminal) E N E.
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No deviation of the standard compass in excess of l"" was

found on any of these courses or headings (Ap. 1547-49-50-

51, 2205) which indicated to the Master ''that the com-

passes were in excellent shape" (Ap. 1549, 1551).

While alongside Pier 2, a "usual" deck cargo (Ap. 2651)

was loaded on the forward well deck; it was anticipated

that this cargo might have some magnetic influence on the

compasses and cause deviations—particularly on the steer-

ing compass, which was closer to the deck cargo (Ap. 1556,

3042, 3092, 5181). For this reason Shipmasters were order-

ed in all cases to swing ship, take azimuths and determine

actual deviations after deck cargo had been loaded (Ap.

1325).

The various checks made by the Master during loading

—but prior to loading deck cargo—were for the purpose of

determining magnetic conditions of the compasses and par-

ticularly whether any compensation by a shore compass ad-

juster was necessary or desired (Ap. 1295, 1535, 1546,

1547). Compensation, by a compass adjuster, of the com-

passes prior to loading deck cargo would not have affected

the Master's duty to swing ship and determine actual devia-

tions ajter loading deck cargo (Ap. 1325, 1343). A ship's

compass is never ''compensated" ajter loading magnetic deck

cargo, as it would be out of adjustment as soon as the deck

cargo was discharged in Alaska, without opportunity of hav-

ing it again compensated (Ap. 1362). The Master must be

governed in his navigation by the azimuths taken and de-

viations, if any, found by swinging ship with deck cargo on

board (Ap. 1349).

The District Court stated:

"It was further proved that deck cargo of magnetic

material such as that carried by the Denali and usually

carried by Alaska vessels was expected to have some

magnetic effect on the ship's compasses and that the



common and safe practice was to swing ship and take

azimuths after the magnetic cargo was loaded to de-

termine accurately the extent of compass deviations

caused by that cargo, and thereafter to make proper

allowance for that known deviation during the voyage,

all of which was done in this case; that the making of

that deviation allowance during navigation was all that

was necessary or proper, and that it was not proper or

safe practice to compensate the compasses while affected

by magnetic cargo because after discharge of that cargo

the compasses would then be out of adjustment." (Ap.

5468, 6569, Appendix 5.)

The vessel left Pier 2 the early morning of May 16, 1935,

and proceeded to a position off West Point for the purpose

of loading additional underdeck cargo of powder. There she

was met by two wooden diesel boats, one of which was

moored alongside No. 2 hatch on the starboard side and one

alongside the after well deck on the starboard side (Ap.

2129, 2337). While so engaged the ship was swung from a

heading of W S W to a heading of N E. The Captain and

Second Mate each separately took azimuths of the sun on

14 headings between these two points, being all of the head-

ings upon which the vessel would operate on her northbound

trip, with the deck cargo on board (Ap. 1557, 2209, 2615).

After the ship had been so swung the Captain and Second

Mate each separately worked out their azimuths from ap-

propriate tables and upon comparison found that they were

practically identical and the same were entered in the azi-

muth or compass book for their guidance on the voyage (Ap.

1558, 1559, 2210). While the ship was being swung off West

Point the Chief Officer was on deck supervising the loading

(Ap. 2130); the Third Mate was handling the telegraph

(Ap. 2335, 2615) and Quartermaster Scanlon was at the

wheel (Ap. 2613). The Third Mate verified that the azi-

muths and the deviations determined therefrom by the Mas-

ter and Second Mate were properly entered in the azimuth
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or compass book (Ap. 2336). These azimuths of course were

taken from the standard compass and definitely established

that from W S W to N the deviations of that compass were

magnetic within less than half a degree. From N N E the

deviations increased slightly with a maximum of 2° on N E.

A comparison of these results with the Deviation Card pre-

pared by the shore adjuster (Thompson) on July 21, 1933

(Ex. No. 64), shows practically an identical magnetic con-

dition of the standard compass, and that said compass was

not appreciably affected by the magnetic cargo loaded on

the forward deck (Ap. 1566, 3041).

In referring to the foregoing testimony the District

Court stated:

''The foregoing was established by positive testi-

mony related in open court by witnesses who had per-

sonal knowledge or an opportunity for personal knowl-

edge of the actual condition of the compasses and facts

about which they testified and no witness having such

knowledge appeared to deny or question that positive

proof." (Ap. 5467, Appendix 4.)

As the vessel proceeded on her voyage her compasses

were frequently checked by taking azimuths every watch

and by running compass courses and taking cross bearings

on known points to determine the vessel's position (Ap.

1565, 2213). On every change of course, the new course was

laid out on the chart and set by the standard compass,

which was then checked with the steering compass (Ap.

1841, 1842). Throughout the 16th and 17th and until mid-

night of the 18th of May, the vessel ran her courses true

and no unusual deviation of the compasses was noted:

''The Denali's navigators and watch officers expe-

rienced no difficulty with the compasses nor with the

making good of any of the vessel's courses before the

one she was trying to make when the stranding oc-

curred." (District Court, Ap. 5469, Appendix 5.)
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The steering (pilot house) compass, being closer to mag-

netic deck cargo will naturally show larger deviations than

the standard compass—this magnetic influence being maxi-

mum on east and west courses and minimum on north and

south courses (Ap. 3315, 3317). The azimuths taken off

West Point established that the standard compass was prac-

tically magnetic, and not affected by the deck cargo. Com-

parison of courses run during the voyage (May 16th, 17th

and 18th, log book Ex. A-4) shows that the steering com-

pass varied from >^ to ^ of a point from the standard com-

pass—the maximum variations up to ^ of a point being on

westerly courses, and the minimum variation (zero) being

on northerly courses, a result to be expected from magnetic

influence of deck cargo but scientifically impossible from re-

tentive magnetism in the ship's structure (Ap. 5177, 5178,

5185, 5188, 5189, 5190).

The Master and Second Mate were on watch the evening

of May 18th; at 10:49 P. M. the Second Mate took a four

point bow bearing of Triple Island Light ; the Quartermaster

took the taffrail log reading and it was entered in the deck

log (Ex. No. A-4). The Master and Second Mate were re-

lieved at midnight by Pilot Obert and Third Mate Lawton.

At 12 :06 A. M. (May 19th) the Third Mate took the abeam
bearing off Triple Island Light; the Quartermaster again

took the taffrail log reading which indicated a distance of

10^ miles off the Hght. Before going off watch the Master

laid out a course (on Chart H. O. 2828) from abeam of

Triple Island Light (on the assumption that the vessel would

be approximately 10>4 miles off when abeam) of N x W ^
W as the midchannel course through Caamano Passage (Ap.

1762) ; before going off watch he told the Pilot, who relieved

him, that "he would probably have to haul her to the right

as he got farther along." The Pilot (Obert) had had over

thirty years' experience in navigating and piloting these

waters and from his knowledge of local conditions, based
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upon actual experience^ he expected a westerly set of the

tide from a point abeam of Triple Island to the entrance

of Caamano Passage, and therefore set a course N % W, be-

ing ^ of a point to the eastward of the midchannel course

of N X W ^ W indicated by the Master. The magnetic

course set by the Pilot (on an assumption of a 10^ miles

fix off Triple Island) would have set the Denali squarely

on Dundas Island unless she was in fact set to the westerly

by tidal currents, as anticipated by the Pilot. The sole pur-

pose of setting a course ^ of a point to the eastward of the

course expected to be made good was to offset a westerly

set of the tidal currents which the Pilot anticipated (Ap.

1903), (Decision District Court, Appendix 14).

While proceeding on this base magnetic course of N ^
W the Third Mate took a bearing of Triple Island Light,

which came abeam (on the new course) at 1:00 A. M. As

the vessel proceeded on this course the Pilot and his co-

watch officer attempted to ''pick up" Prince Lebo Island,

which is a well known landmark in that locality; they were

unable to pick up this landmark but could make out the high

mountains of Dundas Island broad on the starboard bow,

and could see the loom of Zayas Island ahead (Ap. 1908,

1909, 2351). They then knew that from some cause, which,

they assumed to be the westerly set of the tidal current (Ap.

1910) the vessel had been set too far to the westward.

At about 1:30 A. M. the Pilot could distinguish Dundas

Island broad on his starboard and the loom of Zayas Island

practically ahead (Ap. 1911), and realized that he had been

set far to the westward of the midchannel course which he

expected to make good (Ap. 1911, 1912). From this time

until the vessel stranded, the Pilot was leaning out of the

pilot house window in an effort to pick up landmarks, and

was navigating solely "by pilot's eye" without regard to the

compasses or compass course (Ap. 1914, 2368, 2369, 2564).

In an effort to regain his midchannel position the Pilot gave
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the Quartermaster at the wheel several helm orders

—

y^ oi

a point to starboard; another, Ys of a point to starboard;

^ of a point to starboard, and another >^ of a point to star-

board. After each of these helm orders had been executed

by the helmsman, within a few minutes the Pilot and his

watch officer could see that the ship had been again set to

the westward so that she was heading for Zayas Island. Ap.

2352, 2359, 2563). In addition, they could feel the effect of

the strong tide setting the vessel to the westward (Ap. 1910,

2356).

Some 20 minutes later the Pilot ordered the helmsman

% of a point to starboard in an effort to get back into mid-

channel, and while on this last heading he ordered his watch

officer to take a bearing off the rock at the south end of

Zayas Island, which was done, and entry made in the log

book at 2 :37. The vessel at this time was on a course N % E
and it appeared to her watch officers that she was then head-

ed in midchannel (Ap. 2566, 2567). About the time this bear-

ing was taken, or shortly prior thereto, the Pilot picked up

Tree Point Light bearing 1 to 1^ points off his port bow,

and felt reassured that he was clear of the reef (Ap. 1912).

At 2 : 44 A. M. the vessel stranded on a reef off Zayas Island.

The Master and Chief Officer (First Mate) came on deck

i immediately ^and it appeared to them that the vessel was

headed in midchannel (Ap. 1573, 2132, 2233; see Ex. No.

69-G, as to angle of vessel's head with reference to Caamano
Passage). The Master therefore ordered the Chief Officer

to take a bearing to determine accurately their position.

The ship's head at this time by both the steering and stand-

ard compasses was N >4 E (Ap. 1704, 1705, 1713, 2134,

2234). The Chief Officer took a bearing on Tree Point Light,

with a Hanson Bearing Board, showing it to bear a point

and a half to port (Ap. 2134) ; this was confirmed by a bear-

ing taken by the Second Officer on the standard compass

(Ap. 2233, 2234). The Trial Court in this connection found:
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'That Pilot Obert and Third Mate Lawton * * *

were experienced navigators of the waters of and ad-

jacent to Caamano Passage and from their previous ex-

perience in navigating said waters they expected that

the Denali would be affected by a westerly set of the

tidal currents, particularly in navigating the waters

from a point abeam of Triple Island to the entrance of

Caamano Passage, and by reason thereof when the

Denali was abeam of Triple Island and a new course

was set by her navigating officers for the entrance to

Caamano Passage, they made an allowance of three-

eighths of a point to the eastward of the course they

expected to make good; that said allowance was made
for the sole purpose of offsetting and allowing for the

anticipated effect upon the vessel of a westerly set of

tidal currents in said waters; that in fact on the night

of May 18-19, 1935, the tidal currents in Hecate

Straits, particularly from a point abeam of Triple Island

to the entrance of Caamano Passage, were of unusual

force and much greater than was anticipated, expected

or allowed for by the navigating officers of the Denali
from their previous experience in said waters, which

unusual westerly set of the tidal currents began an ap-

preciable time before the stranding, and as a result the

Denali was set more to the westerly than her navigat-

ing officers anticipated, expected or allowed for. That
the direction, force and time of commencement of tidal

currents in the waters south of Caamano Passage to a

point abeam of Triple Island are variable, uncertain,

and not predictable; that the Pilot and Third Mate of

the Denali by reason of their previous experience in

these waters and by visual sight of shore objects knew,

or should have known, of the vessel's increasing danger

by reason of the vessel being set farther to the west-

ward by reason of the unusual tidal currents, and they

should have taken proper precautions to get the vessel

back into a safe position for navigating through Caam-
ano Passage, which they did not do. Although Pilot

Obert put the vessel's head to starboard several times

after knowing that the vessel was being set to the west-

ward by strong and unusual currents, he observed a
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considerable time before the stranding that these meas-

ures were not effectually placing the vessel back on her

course * * *." (Finding XI; Ap. 5458, 5459, 5460; Ap-

pendix 25.)

The Master testified that immediately after the strand-

ing the weather was fine, a little haze hanging over Dundas

Island; Zayas Island was clear, and Tree Point Light was

visible some 14 miles ahead (Ap. 1573). That after taking

soundings and determining that the vessel was taking water

rapidly the lifeboats were lowered and the passengers re-

moved from the ship; that he gave the Purser (who left in

the first boat) the vessel's deck log to be delivered to Mr.

Murphy upon his return to Seattle (Ap. 1574). The Master,

First Mate and Third Mate remained aboard the stranded

vessel until 10:00 A. M. (Ap. 1577) at which time the

weather was rough. All the charts, compasses and navigation

instruments were put in a Hfeboat in which the Master, First

Mate and Third Mate left the ship (Ap. 1578). When the

hfeboat arrived alongside the United States Coast Guard

vessel Cyane the weather was extremely rough and the

officers of the Cyane put the lifeboat astern and she there-

after was swamped and was cast adrift, as a result of which

the charts, compasses, etc., were lost (Ap. 1580). This is

confirmed by Third Mate Lawton (Ap. 2396), and is also

confirmed by First Mate Cleasby (Ap. 2136, 2137). The

Third Mate, while attempting to land the Denali's gear

from this lifeboat to the Cyane was ordered by an officer of

the Cyane to get out of the lifeboat "and while waiting for

the lifeboat to come up level with the Cyane I grabbed for

this bundle of charts but only succeeded in getting one of

them" (Ap. 2395).

The statement on page 7 of appellants' brief that the

shipowner "failed to comply with formal demand to produce

other important records of said vessel for the voyage, with-

out supplying any satisfactory excuse" is not sustained by
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any evidence. The appellee produced the deck log (Ex. No.

A-4) which the Master had handed the Purser and the one

chart C & G S 8102 (Ex. No. A-10), which was saved by the

Third Mate; the record is entirely clear that the azimuth

book, deviation cards, other charts and navigating instru-

ments were lost.

Following the trial, which lasted some ten and a half

weeks, the case was submitted on oral arguments supple-

mented by written briefs, and the Court's Decision was ren-

dered on March 31, 1938, and Findings and Conclusions

were filed and Final Decree enteredon April 25, 1938. Copies

of the Decision and Findings are printed in the Appendix

hereto for ready reference.

In its Decision the Trial Court found that at the incep-

tion of the voyage the steamship Denali was in all respects

seaworthy, properly manned and equipped, and

—

"* * * that the stranding of the Denali and the

resulting total loss of the vessel and her cargo were due

solely to fault in her navigation; * * *"

and
a* ^ ^ that her owner is entitled to exemption and

exoneration from all liability for the loss of cargo, as

provided by Section 3 of the Harter Act." (Ap. 5481,

Appendix 27; Finding No. X, Ap. 5457, 5457; Appen-

dix 27; Conclusion of Law No. 1, Ap. 5460; Appen-

dix 27.)

Final Decree was entered April 25, 1938; appellants

(claimants below). Pacific Coast Coal Company, et al, and

United States of America, have appealed; the other claim-

ants below have not appealed.

ARGUMENT—INTRODUCTORY

I. Weight to be Given District Court's Decision

This case was on trial below for ten and a half weeks.

All material witnesses (sixty in number) gave their evidence

I
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in Court before the District Judge—five witnesses (crew of

the U. S. Coast Guard vessel Cyane) testified by deposition

(their evidence is not material on this appeal). The record

is voluminous (12 volumes—5,603 pages)—the factual evi-

dence is not in conflict (Decision below Ap. 5467-5470, Ap-

pendix 6).

Under the well settled rule, often announced and con-

sistently followed by this Court, the Decision of the District

Court is entitled to great weight and will not be reversed

unless clearly against the weight of the evidence.

u>jc jjc * ^]^g decision of the District Judge, who had the

opportunity to see the witnesses and judge their ap-

pearance, manner, and credibility, will not be reversed,

unless it clearly appears to be against the weight of the

evidence." {The Hardy, (CCA 9th, per Circuit Judge
Gilbert) 229 Fed. 985.)

The latest expression of the rule is found in The Catalina,

(1938) 95 Fed. (2d) 283, where this Court (speaking

through Circuit Judge Denman) stated:

''While this admiralty appeal is a trial de novo, the

presumption in favor of the findings of the District

Court is at its strongest, since the trial judge heard all

the witnesses, save one, and his deposition clearly sus-

tains those heard."

In commenting upon the "appearance, manner and cred-

ibility" of the witnesses who appeared before him the

District Judge stated in his Decision:

''The trial was a long one consuming about 32 trial

days; many witnesses were called and testified; the

transcript of the trial record comprises about 4500 type-

written pages; but on the whole I have never seen more
honest, frank or candid witnesses than those at this

trial." (Ap. 5479.)
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II. Statement of Proceedings—Issues Raised

The Petition (Ap. 50) sets forth '^facts and circum-

stances on which * * ^ Limitation of Liability is claimed"

(Supreme Court Admiralty Rule 51) by alleging seaworthi-

ness of the Denali at the commencement of the voyage;

that '4n some manner or from some cause or causes" un-

known to petitioner said vessel got off her course," stranded

and became a total loss (Ap. 51); that said stranding and

loss of the vessel and cargo '^occurred without the privity or

knowledge" of petitioner (appellee here) and that petitioner

desired to claim the benefits of the Limitation Statutes ( Ap.

57; 46 U. S. C. §§183 et seq, Appendix 33). These alle-

gations were sufficient to present the issue of appellee's right

to a limitation.

^^All the owner need show is that he is an owner,

that he or his ship has been sued for some 'act, matter

or thing, loss,' * * * and that this loss, if any, was 'done,

occasioned or incurred without the privity or knowl-

edge' of himself. When he does this, his right to limit

is established."

{The S. S. Hewitt, 284 Fed. 911, at 912.)

The Petition reserved the owner's right to contest its

liability to any extent (under Supreme Court Admiralty Rule

53) by alleging that said stranding and loss occurred with-

out negligence of itself, said vessel or crew (Ap. 52, 57). In

response to Monition Cargo Claimants (appellants here)

answered the Petition, denying the material allegations

thereof (Ap. 133, 134) thus placing in issue appellee's right

to limitation.

By separate pleading (Claim for Damages) appellants

alleged (as its cause of action, appellants' brief 2, 3, 4) de-

livery of cargo in good condition and nondelivery of same

at destination (Ap. 73, 74). Amplifying this pleading, in

answer to interrogatories, appellants alleged ''unseaworthi-
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ness" of the vessel in all respects (Ap. 331-2-3-4-5) includ-

ing compasses and charts. Under the Admiralty Rules, and

decided cases, appellants' claim for damages is considered as

an original libel.

''The proof required in support of the petition that

any liability incurred was 'without the privity or

knowledge of the petitioner, does not reach the subse-

quent issue of liability, as it relates only to the personal

negligence or conduct of the owners. * * *

"* * * I am satisfied, therefore, that the claim under

which proof of liability is to be presented * * * must be

treated as a pleading in the nature of libel, and must
set out 'the various allegations of facts upon which the

claimant relies in support of his suit,' * * *. The claim-

ant, though called into court by the monition to prove

any claim it may have, must prove that the damage
was caused by fault of petitioner's steamer, or fail of

recovery."

{In Re Davidson S.S. Co., 133 Fed. 411); Pere Mar-
quette, 203 Fed. 127; The Princess Sophia, 35 Fed.

(2d) 739.

Appellee, answering appellants' claim for damages, ad-

mitted delivery to it of said cargo for carriage by the

Denali—
^

"in accordance with the valid terms, conditions and
stipulations of a certain bill of lading then and there

signed and delivered"

—

to appellants, admitted that said vessel stranded and with

her cargo became a total loss; affirmatively alleged the Bill

of Lading Clauses (among others, exemption under the Har-

ter Act) ; that due diligence was exercised to make said ves-

sel "seaworthy" at the beginning of said voyage ( Ap. 250)

;

that said vessel was in fact seaworthy; in the alternative

that if any negligence of the vessel or her crew caused the

loss that

—
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^'such negligence consisted of faults and errors in the

navigation or in the management of said vessel"

—

within section 3 of the Harter Act (Act of February 13,

1893; Appendix 32).

III. Burden of Proof

The burden of proof on the issue of limitation is upon

appellee—on the issue of liability the burden of proof is

upon appellants. The S. S. Hewitt, 284 Fed. 911; The Calvert,

37 Fed. (2d) 355; The Rose Standish, 26 Fed. (2d) 480;

The Commonwealth, 31 Fed. (2d) 142.

In The M-H (296 Fed. 427, CCA. 2nd) Circuit Judge

Rogers stated at page 432:

''Upon the issue of neghgence, the claimant has

the affirmative {The Titanic, 225 Fed. 747, 748 * * *)

and if negligence is found the petitioner has the burden

of proof upon the further issue of the petitioner's priv-

ity and knowledge as was held by this court in Re
Reichert, 251 Fed. 214, * * *."

''If no liability exists there is nothing to limit, and

in a proceeding to limit liability, two duties are im-

posed on the court. The first is to ascertain whether any

liability exists. If it is found to exist, a second duty

arises, which is to ascertain whether the loss or damage
was occasioned or incurred without 'privity or knowl-

edge' of the owner of the ship. If no habihty is found

to exist, the absence of all liability is thereby decreed

and there the matter ends." (Italics ours.)

On the primary issue of liability, appellants make out a

prima facie case by alleging delivery of cargo in good con-

dition and nondelivery at destination; this required appellee

to go forward with the evidence.

"The burden lies upon every one to prove his cause

of action or affirmative defense, * * *. When, however,

it comes to the trial, he may often make out a prima
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facie case, as by a presumption of fact, which throws

the burden of explanation—that is, the burden of evi-

dence—on his adversary. But the burden of proof never

changes." {The JohnH. Starin, 191 Fed. 800.)

In a Harter Act case—no issue of Hmitation—this Court

in United States v. Los Angeles Soap Company, 83 Fed.

(2d) 875, said:

'The burden of showing that the damage to cargo

arose from one of the excepted causes is on the ship-

owner. * * *

''If, however, the shipowner brings himself within

the exceptions of the Harter Act or the bill of lading,

the burden rests upon the shipper to establish negli-

gence on the ship's part. * * *."

The Vallescura, 293 U. S. 296.

In The Suduffco, Z2> Fed. (2d) 775, the Court was deal-

ing with the case of total loss of the vessel and cargo result-

ing from entirely unknown causes. Claimants predicated

their cause upon alleged unseaworthiness; this burden was

not sustained. The Court, finding seaworthiness at the com-

mencement of the voyage, stated:

"The burden of proof was upon the claimants to

establish liability, and upon the petitioners to show that

they were without privity or knowledge of the facts

upon which liability is predicated. * * *."

Exoneration and limitation was granted.

IV. Limitation of Liability Statutes—Judicial

Construction

1. Liberal Construction

On the issue of limitation this Court has consistently

followed the rule of liberal construction laid down by the
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Supreme Court of the United States in the early case of

Moore v. American Transportation Co., 24 How. 1

—

''The act was designed to promote the building of

ships and to encourage persons engaged in the business

of navigation.

^'And in LaBourgogne, the court affirmed that the

law was to be administered in a spirit of fairness with

the view of giving to shipowners the full benefit of the

immunities intended to be secured by it for the encour-

agement it will afford to commercial operations."

Kitsap County Transportation Co. v, Harvey, (9th

CCA.) 15 Fed. (2d) 166;

American-Hawaiian Steamship Co. v. Pacific Steam-

ship Co., (9th CCA.) 41 Fed. (2d) 718;

The Princess Sophia, (9th CCA.) 61 Fed. 339.

2. ^^Privity or Knowledge''

The whole doctrine of limitation of liability ''presup-

poses a Hability which is to be limited." The S4-H, 296 Fed.

427.

If, therefore, liability on the part of the shipowner is

established by claimants the burden is upon the shipowner

to prove absence of privity or knowledge on his part of the

cause or causes of negligence creating such primary liability.

The Suduffco, 33 Fed. (2d) 775;

The El Sol, 45 Fed. (2d) 852.

As stated by this Court in American-Hawaiian S. S. Co.

V. Pacific S. S. Co., 41 Fed. (2d) 718—

"Some degree of actual knowledge or participation

must be brought home to the owner."

In La Bourgogne, 210 U. S. 95, the United States Su-

preme Court said:

"Mere negligence, pure and simple, in and of itself,

does not necessarily establish the existence on the part
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of the owner of the vessel of privity and knowledge

within the meaning of the statute."

In the case of Capitol Transportation Co. v. Cambria

Steel Co., 249 U. S. 334, the Court, speaking through Justice

Holmes, states at page 336:

''We very much appreciate the danger that the act

should be cut down from its intended effect by too easy

a finding of privity or knowledge on the part of owners,

as also by too liberal an attribution to them of contracts

as personally theirs. We are not disposed to press the

law in those directions further than the cases go."

3. Delegation of Duties to Competent Agents

In the case of The Maria (4th C.C.A.), 91 Fed. (2d)

819, the Court, in pointing out the distinction between Ha-

bility of the shipowner under the Limitation Act and under

the Harter Act stated:

''Ordinarily, when the owner seeks to prove an ab-

sence of privity or knowledge as to the unseaworthy
condition of a ship under the first mentioned statute, he

need only show that he has employed competent agents

to attend to the proper equipment of the vessel."

And this Court, in considering the question of the owner's

privity or knowledge of an alleged improper division of

watches aboard ship stated, in American-Hawaiian S. S. Co.

V. Pacific S. S. Co., 41 Fed. (2d) 718:

"And where the owner of a vessel has properly dele-

gated duties with respect to her management to a com-
petent person, and there is here no contention that the

master of the Admiral Fiske was not competent, some-
thing more is required in establishing knowledge and
privity as to violations of statutes or regulations than
mere negligence as to discovering whether or not those

duties have been properly carried out; some degree of

actual knowledge or participation must be brought home
to the owners."
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In the case before the Court, Murphy, Superintendent

of Maintenance, delegated to the Master the sole duty of

checking his compasses and determining their condition prior

to sailing—the said Superintendent not being a navigator

or compass adjuster.

This Court in Boston Marine Ins. Co. v. Metropolitan

Redwood Lbr, Co., 197 Fed. 703, said:

''But we cannot concede that an owner of a vessel,

in order to be entitled to limit his liability under the

statutes, must, before sending his vessel on her way,

acquaint himself with the science of navigation, or ac-

quire expert knowledge concerning his vessel, its equip-

ment, its machinery, or the necessary crew therefor."

The Annie Faxon, 75 Fed. 312;

In The Yungay, 58 Fed. (2d) 352, in passing upon the

question, in a limitation case, of whether an owner could

properly delegate to a shipmaster the sole duty of checking

and adjusting the ship's compasses, the Court stated:

''In my opinion, the duty here could be deputed.

The owner, who was not a navigator, was not ob-

liged to study the science of navigation or acquire ex-

pert knowledge concerning his vessel and equipment

before sending her out. It cannot be said that at his

own peril he left the adjustment of the compasses to

another. Boston Marine Ins. Co. v. Metropolitan Red-

wood Lumber Co., (CCA.) 197 F. 703, 709.

"* * * In short, the proof indicates that the owner

rested the duty of adjusting the compasses upon an

agent who was believed by him, not without reason,

to be competent to do the job. This being the case, the

owner is entitled to limit his liability for loss occasioned

by the agent's nonperformance of the duty laid upon

him."

In the case o/ The Maria, 91 Fed. ('2d) 819, it was held
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that the delegation to the Master of the duty of securing

proper charts and other navigational data would relieve the

shipowner under the limitation statute if he be without

actual privity or knowledge.

The Oritani, 40 Fed. (2d) 522.

4. Causation

Even though unseaworthiness be established, the further

burden rests upon the appellants of establishing a causal

connection between the alleged unseaworthiness and the re-

sulting loss.

''The burden of proof is upon the claimant to estab-

lish that the foundering of the vessel was due to unsea-

worthiness; that is to say, although the burden of prov-

ing seaworthiness is upon the petitioner, in the first in-

stance, even if the same be not established, it is still

necessary for claimant to prove a causal connection

between unseaworthiness and the foundering of the

barge. In short, claimant must show a causal connection

between wrong and damage in order to impose liability.

If unseaworthiness be shown to have been the cause,

or one of the causes, of the disaster, then the burden
shifts to the petitioner, who alleges limitation of Ha-

bility,. to establish that the unseaworthiness was with-

out privity or knowledge on its part. The 84-H (CCA.)
296 F. 427." {In Re Eastern Transportation Co. (The
Calvert) 37 Fed. (2d) 355 at 358.)

''To preclude limitation on the ground of privity or

knowledge it is not, in my opinion, sufficient merely to

prove that there was a failure in equipment inspection

or personnel to which the shipowner was privy or of

which he had knowledge. It must be shown that the fault

in equipment , inspection, or personnel actually contrib-

uted to the accident in respect of which the shipowner
seeks limitation,

"This is a practical world and an omission to which
a shipowner is privy, but which has not any causal con-
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nection with the damage for which claim is made, is

venial in the eyes of the law." {The El Sol, 45 Fed.

(2d) 852.) (Italics ours.)

Southern Pacific Co. v. United States, 72 Fed. (2d)

212;

The Princess Sophia, 35 Fed. (2d) 739;

Kitsap County Transp, Co. v. Harvey, 15 Fed. (2d)

166.

COMPASS ARGUMENT

I. INTRODUCTORY

Appellants seek to sustain their argument with respect to

alleged unseaworthy compasses by a series of ''inferences"

and ''deductions" entirely unsupported by (and in fact di-

rectly opposed to) any factual evidence. The District Court

found not merely that due diligence was used but that in

fact the vessel's compasses were in good mechanical and

magnetic condition at the commencement of and throughout

the voyage until the vessel stranded, and that the said

stranding was caused solely by an error (of the Pilot) in

navigation (Appendix 21, 27).

Incidental to this Finding as to the proximate cause of

the stranding the District Court found the Denali's navi-

gating officers, from experience in these waters anticipated

and made allowance for a westerly set of the tidal current;

that on the night of the stranding the tidal currents were

—

''* * * of unusual force and effect, much greater*

than any allowed for;"

That said strong westerly tidal current

—

''* * * began an appreciable time before the strand-

ing to set against and drive the vessel westerly off her

intended course * * *; that the full extremity of that

current force was not predictable." (Ap. 5480; Ap-

pendix 14, 26.)



27

That prior to the stranding the Pilot

—

''* * * found that she was being set westerly off her

course by strong currents and thereafter he was trying

to put her over to the right away from that westerly

set, by piloting or ^conning the ship' (as experienced

pilots do in Alaska inside passages) without relying

upon the compasses. This is affirmed not only by the

pilot but also by his assistant watch officer, the third

mate, and it is not denied by any witness having per-

sonal knowledge of the fact. Experienced navigators

know and appreciate what is happening when strong

currents set their vessels off course and do not confuse

that cause with that of possible unknown compass de-

viation." (Ap. 5469, 5470; Appendix 5, 6.) (Italics

ours.)

The District Court further found that the Pilot

—

''* * * knew or should have known of the vessel's

increasing danger long enough before the time of

stranding to have taken proper precaution against it.

This he did not do." (Ap. 5480; Appendix 14.)

An ''unpredictable" tidal current would constitute a

''peril of the sea," and if such had been the direct proximate

cause of the stranding appellee would have been exonerated.

However, the District Court held that the Pilot, after full

realization (from visual sight of landmarks) of the danger

to his vessel caused by this unusual and unpredictable tidal

current, failed to take proper and timely steps to save his

ship, and that this failure constituted an "error in naviga-

tion" within section 3 of the Harter Act.

It seems to be appellants' argument that if tidal currents

did not in fact set the Denali off her course—it is to be in-

ferred that unseaworthy compasses must have been the

cause. Of course no such "inference" would follow. After the

Pilot had realized that his vessel had been set far to the

westward, he thereafter navigated solely from "local knowl-

edge" of visible landmarks without reference to his com-
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passes (District Court Decision Ap. 5469; Appendix 5, 6),

or compass courses so that the ultimate—or proximate

—

cause of stranding in any event was an ''error in navigation"

by the Pilot.

The predicted time of high water, figured from the near-

est reference station (Port Simpson) was 1:15 A. M. after

which time the tidal stream according to the ''average" pre-

diction on Chart H. O. 2828 (Ex. No. 33) would be west-

erly. It is therefore not in dispute that from 1:15 until the

time of stranding (2:44) the vessel was affected by a west-

erly tidal current. The factual testimony of the vessel's

navigating officers was that the vessel was to the westward

of her course prior to 1:30 A. M. These officers attributed

this fact to a strong westerly tidal current (the effect of

which they could feel). Appellants' witness Richards testi-

fied that the vessel was much farther off Triple Island at

12:06 than lOJ^ miles and therefore at all times was more

to the westward of the course they were trying to make

good (Ap. 4782, 5783). There was some basis for this claim

and it may have been one of the causes of the vessel being

too far to the westward. From the time the Denali left

Seattle her average speed (May 16th, 17th and 18th) was

in excess of 9 knots. In taking the four point bearing of

Triple Island Light the reading of the taffrail log from 12 :00

(midnight) to 12:06 A. M. (Ex. No. A-4) shows .3 of a

knot or a speed of only 3 knots an hour—obviously incor-

rect as the engine revolutions were constant with previous

revolutions during the voyage (Ap. 1468). During this pe-

riod (12:00 midnight to 12:06 A. M.) the vessel must have

traveled .9 of a mile and her position off Triple Island was

11.4 miles rather than 10.5 miles. This is a complete ex-

planation of the vessel's position at 1 : 15 A. M., without giv-

ing any effect to tidal currents.

That the tidal currents in this area are in fact erratic

and unpredictable is sustained by the factual evidence of
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experienced navigators with years of experience in navigat-

ing these particular waters. (Capt. Glass, Ap. 2730, 2778,

2779, 2819; Capt. Ansell, Alaska and Navy Pilot, Ap. 2896,

2897; Capt. Jensen, Alaska and Navy Pilot, Ap. 2945; Capt.

Ramsauer, Master and Alaska Pilot, Ap. 2986). Probably

the most conclusive evidence on this point was given by

Captain Armour, who spent some 50 days immediately fol-

lowing the stranding carrying on salvage operations, and

Captain Tyler of the Pacific Salvage Company, who had

spent 10 years in these waters fishing, towing and carrying

on salvage operations (Ap. 1096-1100 inc.; 5110, 5113,

5115).

From actual observations over a period of some 50 days

subsequent to the stranding Captain Armour observed that

the tides were very irregular and unpredictable and varied

as much as one to three hours from the time indicated on

Chart H. O. 2828 (Ap. 1096, 1100). Captain Tyler's testi-

mony was to the same effect (Ap. 5099).

Captain Tyler, from years of experience in these waters,

testified that under all conditions the flood tidal stream or

current comes through Dixon's Entrance and divides at a

point some 4 or 5 miles north of Rose Spit, one portion of

the tidal current running southeasterly through Hecate

Straits, and the other portion of the current running north-

erly towards Dundas Island; that this latter tidal

current splits at a point south of Zayas Island and sweeps

in a northwesterly direction to the westward of Zayas Is-

land. He illustrated the action of the tidal currents in this

area on Ex. A-14. His further testimony was that a vessel

navigating northward on a course N % W from a fix 10%
miles or more off Triple Island, would encounter this west-

erly set of the current on a course from Triple Island

through Caamano Passage (Ap. 5103, 5104). These erratic

and unpredictable tidal streams are encountered in many of
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the narrow passages which vessels navigate on a voyage from

Seattle to Southeastern Alaska.

In their argument appellants confuse predicted high and

low water with "tidal currents." The evidence is quite uni-

form that predictions in Government Tide Tables as to the

time of high and low water are quite accurate, but that the

tidal streams or currents are irregular and did not coincide

with the high and low tide ; that the ebb current would fre-

quently start 1 to 3 hours before high water, and on the con-

trary, might be delayed from 1 to 3 hours after high water

(Ap. 1096, 1099).

The only factual testimony anywise in conflict with the

foregoing was that of some Canadian Shipmasters who had

had experience in navigating small coasting boats across

Hecate Straits some 20 miles to the south of Caamano Pass-

age, and one of these witnesses testified to an occasion when

he was set 10 miles off his course by tidal streams (Ap. 4098,

4099). Nor is the testimony of Captain Richards, referred

to by appellants (Br. 64-5) seriously in conflict with the

above. This witness had had very little experience in these

waters ; and following the stranding he arrived on the Coast

Guard Boat Cyane about 8: 10 A. M., at which time the tide

was ''low water slack" and practically no current (Ap. 3805,

3810, 3811, 3819, 3280, 4824). The Cyane remained along-

side the wreck engaged in saving property until about 9:45

A. M. during which time she sustained considerable damage

due to the rough weather, and around 10:00 A. M. the

Denali was abandoned by her crew, due to weather condi-

tions. There was no cause and little, if any, opportunity for

this witness to carefully observe the direction and force of

the tidal currents. He testified

—

"If the current is nearly parallel to your course it

will only give you a rough check." (Ap. 4825.)

It is undisputed that the ship's officers anticipated a west-
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erly set of the tidal current; the Master, before going off

duty, set a midchannel magnetic course ; he had a conversa-

tion with the Pilot who reheved him as to the necessity of

hauling the ship to the right to offset the westerly tidal cur-

rent
;
that the Pilot, who had many years experience in these

waters, not only expected a westerly set, but set his course

% of a point, or 4°, easterly of the midchannel course solely

to offset the expected action of the current ; that this course

of N % E, unaffected by the current, would have placed the

vessel on Dundas Island ; that the Pilot and his watch officer

felt the effect of the current over an hour before the strand-

ing; that from visual sight of landmarks he fully realized

the vessel had been set off her course, and thereafter made

numerous changes to the right in an effort to get back in'

midchannel.

It is by reason of these irregular and unpredictable tidal

currents in Alaskan waters that all vessels carry, in addition

to their licensed personnel required by the United States

Inspection Service, at least one licensed Pilot familiar with

the waters to be navigated (Ap. 8245, 8246). The naviga-

tion of these waters is primarily one of '^piloting" rather

than navigation (Ap. 2803, 2840, 2947, 2973). In entering

a narrow passage the Pilot must use his best judgment, based

upon local experience, in allowing for the anticipated effect

of tidal currents and thereafter

—

''watch the vessel and see which way she was drifting,

and then haul her accordingly." (Ap. 2850.)

''We put her on a base course and then watch de-

velopments. If the tide sets her one way, we will haul

the ship the other way. The only thing to do in Alaska

with the narrow waters is to keep her in the middle

and off the beach." (Ap. 2899.)

It was testified by Captain Jensen, in navigating these

waters

—
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"* * * you depend very little on the compasses after

you pick up a known head land. * * * if necessary we
will haul the ship either one way or the other—if she is

too close to one shore we will haul her away from it,

and if too close to the other shore we will haul it the

other way." (Ap. 2947.)

Piloting through these waters is largely a matter of local

knowledge and the compasses are used only to give the Quar-

termaster a base course; thereafter the vessel is hauled to

starboard or port to counteract the effect of tidal currents,

with no reliance upon the compasses (Ap. 2803, 2804, 2840,

2848, 2849, 2852, 2862, 2898, 2947, 2970, 2973). And the

District Court in the case at bar found that for at least an

hour before the stranding, the Pilot was '^piloting or 'con-

ning the ship' (as experienced pilots do in Alaska inside pass-

ages without relying upon the compasses)." (Ap. 5469.)

In the absence of any factual testimony to support their

position, appellants rely upon certain '^inferences" which

they contend should be drawn from documentary evidence

to refute the District Court's finding that the vessel was set

off her course by unusual and unpredictable westerly tidal

currents.

II. APPELLANTS' CONTENTIONS CONSIDERED

1. Entries in Log Book

It is first claimed

—

That no record of a westerly tidal

current was entered in the log book.

The last course in the deck log (Ex. No. A-4) is N ^ W;
this was the base course set by the Pilot, allowing % of a

point, or 4°, to offset an anticipated westerly set of the cur-

rent. On the run from abeam of Triple Island to Caamano

Passage the vessel was set to the westward by tidal currents

to a greater extent than the Pilot had expected or allowed

for. Upon realization of this fact the Pilot ordered the helm

to starboard several times in an effort to get back on his
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base course. The vessel stranded before making good her

course through Caamano Passage. It is not customary in the

Alaska trade to enter these various changes of helm (made

solely to offset tidal currents) in the log book. After the

course has been made good through such a passage it is the

tpractice to enter on the side of the log a general entry to the

effect that helm was changed so many degrees to starboard

or port to offset tidal currents (Ap. 2804, 2805, 2899, 2970).

2. Reference to "Extended Protest"

It is next claimed

—

That no appropriate entry was made
in the Extended Protest.

Appellants state that a Marine Extended Protest '^ac-

cording to marine practice, was intended to advance the ship-

owner's excuse for the stranding as a protest against the

assertion of claims for damages." (Br. 61.) This statement

is not correct.

The Extended Protest was prepared by Mr. Calder of

the firm of Marsh & McLennan, Marine Adjusters, insur-

ance brokers for the appellee. He testified that he wrote up

the Protest from entries in the ship's log
—''* * * just enough

to show the general course of the vessel around Vancouver

Island to the first port of call * * *." (Ap. 4972)—and that

the remaining information as to the circumstances subse-

quent to stranding was obtained from the Master ''in order

to complete the story of the destruction of the vessel."

The Master was off watch from 12:00 o'clock midnight

until the time of stranding, and had no personal knowledge

of the events leading up to the stranding, nor did Mr.

Calder, in preparing the Protest, consider this information

of any value for the reason that the Protest was drawn by

him merely as a "proof of loss" under cargo and hull policies,

and to show that such loss occurred by reason of the "peril

insured against under the hull policies and excepted perils
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under the bill of lading" (Ap. 4973). Both the Master and

Chief Mate, who were off watch at and prior to the strand-

ing, signed the Protest. The Pilot, who was the navigating

officer on watch at and prior to the stranding, was not inter-

rogated by Mr. Calder nor asked to sign the Protest, and

there is considerable doubt as to whether the Third Mate
signed the Protest—it is certain that he did not sign it be-

fore Mr. Calder, who verified the same as a notary public

(Ap. 4407). The statement in the Protest ''the vessel had

struck just after high water" is correct. All entries in the log

book with reference to high and low water are taken from

the Tide Tables and have no reference whatever to tidal

currents.

3. Master's Report to the United States Inspectors

Rule V, section 16, Ocean and Coastwise, of the General

Rules and Regulations prescribed by the Board of Supervis-

ing Inspectors, provides:

''The licensed officer in command of any vessel shall

report in writing and in person to the board of local

inspectors ^^^ * * any accident to said vessel involving

loss of life or damage to property to an approximate

amount exceeding $500, and shall also report * * * any
stranding or grounding, whether or not any damage has

been sustained by the vessel."

This rule was promulgated under the general regulatory

powers granted to the Board of Supervising Inspectors by

Revised Statutes section 4405 in order to carry out the pro-

visions of Revised Statutes sections 4399 to 4500 relating

to the inspection of steam vessels.

The Rules of Practice in Investigations and Trials of

licensed officers by Local United States Inspectors, provide

that:

"When it has come to the knowledge of any board

of local inspectors that an accident has occurred * * *
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such board shall at once investigate the conditions and
circumstances under which the accident occurred, * * *.

"* * * the board of local inspectors shall by per-

sonal observation or by the testimony of witnesses de-

termine, so far as may be possible, the responsibility

of any licensed officer for the accident. * * *." (General

Rules and Regulations Prescribed by the Board of

Supervising Inspectors, page 187.)

There is no requirement in these Rules that the Master

should report other than the bare facts of an accident, the

extent of the same, and whether any loss of property or life

was involved. This information is all contained in Captain

Healy's report dated May 24, 1935. It was for the Local

Inspectors, through their investigation (which was held on

the same date) to determine the cause of the accident and

whether or not any licensed officer was responsible therefor.

The Inspectors charged, and at a subsequent trial convicted,

the Pilot of negligence causing the stranding.

On page 66 of their brief appellants refer to the investi-

gation by the local United States Inspectors and the trial of

Pilot Obert's responsibility in connection with the stranding,

stating that the pilot

—

''to exculpate himself, referred to tidal currents."

Both at the investigation before the Inspectors and at the

subsequent trial, the Pilot and Third Mate, who were on

watch at and prior to the stranding, testified that the vessel

was set off her course by strong westerly tidal currents;

that the compasses were in good condition. This was shortly

after the stranding and before there was any thought of

Htigation. The District Court took an entirely different view

of this testimony from that advanced by appellants:

''The most outstanding circumstance and proof in

the whole case is the fact that Pilot Obert never at any

time charged fault or insufficiency in the compasses,

charts or division of watches. He had more at stake
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than any other member of the crew. He had a record

of 40 years of honorable and efficient service at sea, for

about 30 years of which he was a navigating officer in

Alaska waters; and at the hearing before the Steam-

boat Inspectors he faced the possibility of losing his

license. Not even the natural inclination which one

ordinarily has to first save himself was enough to weak-

en the positiveness of his self-effacing statement (cor-

roborated by the master and third mate) that it was
currents, not compass deviation, which were setting the

vessel off course. He undoubtedly understood the sig-

nificance of that statement. By it he in effect shouldered

personal responsibility for extricating his ship from a

known peril by his careful and safe navigation. * * *

These considerations should lay at rest any possible

doubt of the truth of the pilot's statement as to the

cause of the ship's westerly off-set and consequent

stranding." (Ap. 5480, 5481.)

It would obviously have been a very simple explanation

of and a complete exoneration for the Pilot to claim that

the stranding was caused by an unknown deviation in the

compasses; this was the sole responsibility of the Master

under definite instructions from appellee's Superintendent

of Maintenance.

4. Official Government Data

Under this heading appellants make the broad statement

that the factual evidence of appellee's witnesses is contra-

dicted by official Government data. The only document to

which they refer is the 1935 tide tables (Ex. A-26). As stat-

ed above, it was affirmatively testified by appellee's wit-

nesses that predictions in tide tables coincide very closely

with the actual high and low water; that this has nothing

whatsoever to do with predictions as to ''tidal currents''

There is no reference station either as to tides or tidal

currents at or near Caamano Passage; the tides (that is,

high and low water) are figured from the nearest reference
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station at Port Simpson (Ap. 1093, 2800, 3253, 3255).

Caamano Passage is in Canadian waters. British Columbia

Pilot, Volume II, p. 9 (Ex. No. 66, on board the vessel),

expressly warns navigators against irregularity of tidal

streams:

^'In navigating along coasts where the tidal range is

considerable, special caution is necessary * * *. The
turn of the tidal current off shore seldom coincides with

the time of high and low water along the shore. In some
channels the tidal current may overrun the turn of the

vertical movement of the tide three hours, so that at

high and low water by the shore the current is running

at its greatest velocity."

and specifically

—

^^* * * in the northern part of Hecate Strait the

tidal currents are irregular"

—

''Between Cape Chacon and Zayas Island on the

south and Duke Island and Cape Fox on the north,

the tidal currents are much confused,"

—

"Because of the numerous dangers and uncertain

currents, the navigation of Dixon Entrance at night, or

in thick or foggy weather is attended with risk." (page

355.)

And appellants' witness Knight, Hydrographic Surveyor

for the Canadian Government, testified that various stat-

tions designated on Chart H. O. 2S2S with numerals from

''A" to ''D" indicate a complicated tidal area (Ap. 4988,

4989).

In the trial below appellants placed greatest reliance

upon Chart H. O. 2828. The prediction as to tidal streams

does not pretend to be accurate as the heading of the table

states
—''Average Direction and Rate of Tidal Streams."

The United States Coast Pilot (Ex. No. 73, on board the

vessel) carries the following caution:
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'^In navigating coasts where the tidal range is con-

siderable special caution is necessary. It should be re-

membered that there are indrafts into all bays and
bights although the general set of the current is parallel

to the shore. The turn of tidal current offshore seldom
coincides with the time of high and low water on the

shore."

And with reference to current arrows as indicating direction

of tidal streams we find this caution:

''Current arrows on charts show only the usual or

mean direction of a tidal stream or current. It must not

be assumed that the direction of the current will not

vary from that indicated by the arrow. In the same
manner the velocity of the current constantly varies

with circumstances, and the rate given on the chart is

a mean value, corresponding to an average range of

tide. At some stations but few observations have been

made." (Ap. 2936).

The factual testimony in this case is entirely consistent

with the foregoing cautions from Governmental data (Ap.

2799, 2800, 2801, 2880, 2882, 2883, 2927, 2929, 3057). i

5. Allegations of Petition for Limitation I

Appellants contend that the allegation of the Petition 1

for Limitation that the vessel got off her course and stranded

''in some manner or for some cause or causes unknown to j

your Petitioner" negatives the existence of a tidal current j

as one of the causes of the stranding. However, as we have

pointed out, the allegations of the Petition are primarily to

present the issue of limitation of liability and to reserve the

defense of exoneration from all Hability. On the limitation
j

issue it is only necessary for the Petitioner to allege and I

prove that the vessel to its knowledge was seaworthy and

that the loss, howsoever it may have occurred, was without

its privity or knowledge.

In pleading to appellants' claim fwhich directly pre-
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sented the issue of primary negligence) appellee specifically

alleged seaworthiness of the vessel and that the loss, if

caused by negligence, was an error in management or navi-

gation within the Harter Act. In the course of the trial the

Court granted a motion that the pleadings be deemed

amended to conform to the proof (Ap. 3380, 3381). While

we do not consider that this was necessary, at least it dis-

poses of appellants' present contention.

Appellants argue that no reference having been made
to tidal currents in the above documents, this Court (con-

trary to all the factual evidence and the Findings of the

District Court) should ''infer" that no such tidal currents in

fact existed. From this premise they ask this Court to in-

dulge in another "inference" that the only possible cause

of the vessel getting off her course must have been ''unsea-

worthy" compasses. The burden of proving unseaworthiness

is upon appellants and this burden is not sustained by a

mere ''inference." The John H. Starin, 191 Fed. 800.

Appellants do not contend that there is any prooj of un-

seaworthy compasses. The "proof" is undisputed that at the

inception of the voyage the Denali was in fact seaworthy,

and if we are to indulge in inferences, rather than evidence,

the only reasonable conclusion would be that the vessel was

lost through an error in navigation as was held in The Sud-

uffco, 33 Fed. (2d) 775 (which "conclusion" happens to

accord with the undisputed testimony in this case).

6. Due Diligence

Appellants, based on an "inference" of unseaworthy

compasses, contend that appellee did not exercise "due dili-

gence." Their argument seems to be that there must have

been some compass deviations due to the vessel's lay-up at

West Seattle, but the extent of magnetism claimed from this

fact and its effect on the compasses is nowhere asserted.

Here again, in direct conflict with all factual evidence and
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scientific principles, the Court is requested to make another

"inference,"—that due to alleged '^haste" in dispatching the

vessel, sufficient time and opportunity was not allowed the

Master to properly check his compasses.

In considering a somewhat analogous contention, United

States Circuit Judge Learned Hand, in Southern Pacific Co.

V. United States, 72 Fed. (2d) 212, states:

"It is difficult to be serious in discussing such phan-

toms."

First, appellants contend that the Denali was rushed into

commission without giving

—

"* * * any sufficient opportunity for the exercise

of due diligence to learn the magnetic condition of her

compasses." (Br. 69.)

Appellants' record reference in support of this extraordi-

nary claim was a statement by Pilot Obert that the vessel

was late in sailing. The vessel was tentatively scheduled to

sail at 5:00 P. M. May 15, 1935, but did not in fact sail

until early on the morning of the 16th. Pilot Obert joined

the ship on the night of May 15th and had no knowledge

whatsoever as to what had been done during the preceding

days in checking the ship's compasses. The other reference

(Ap. 1538, 1551) was to the testimony of Captain Healy as

to the detailed checking of his compasses on numerous head-

ings and courses run prior to loading deck cargo, which,

according to all the factual evidence in this case established

conclusively that the compasses were in good magnetic and

mechanical condition.

The absurdity of appellants' statement must be apparent

when it is considered that the Denali had been laid up since

October 31, 1934—and that there had been over five months

to finish her annual maintenance and repairs prior to May 1,

1935. She had passed her annual United States Steamboat
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Inspection and was ''seaworthy/' on January 31, 1935; she

had passed dry dock inspection on April 4, 1935. The sailing

date of the Denali as fixed by the General Manager and

Traffic Manager, was purely tentative (Ap. 587, 1013,

1357). Captain Healy testified on cross examination:

''Q. The ship was not scheduled to sail on May 15,

1935, is that your testimony?

''A. That was the approximate sailing time, but no defi-

nite time for sailing." (Ap. 1627.)

There was not the slightest evidence that appellee was in

anywise hurried in getting the vessel in commission by May
13th.

Placing the Denali in commission was strictly a matter

of routine under standard practice which had been in effect

in appellee company for many years prior to 1935.

On page 69 of appellants' brief it is stated that the ap-

pellee

—

ii^ * * routed the vessel to reach her first port of

destination by the more dangerous and the less fre-

quented 'outside' passage because it was a little shorter

than the usual 'inside' passage."

This, we assume, implies that the vessel was "rushed" and

was routed by a shorter, more dangerous route to make up

time. The statement is not in fact true. Choice of route is

entirely v/ithin the discretion of the Master, without dicta-

tion or suggestion from appellee (Ap. 1586, 1587, 1822).

The "inside route" is practically all close restricted waters

requiring constant vigilance, and "piloting." The "outside

route" is more open—it is entirely up to the Master. But

we fail to see what this choice of routes has to do with ap-

pellee's "due diligence" at the commencement of the voyage.

When the vessel left the West Seattle yard on the morn-

ing of May 13th she passed out of the jurisdiction of the
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Maintenance and Repair Department (Ap. 1402), excepting

that the Master had been ordered to check his compasses

to—

''satisfy themselves of the good working condition of

their compasses at every possible chance. When they

left West Seattle they were told to check their compass
on every bearing they could before they got out of the

harbor." (Ap. 1296)—

and report to the Superintendent of Maintenance and Re-

pair (Murphy) whether any repairs or compensation by a

shore adjuster were necessary or desired by the Master (Ap.

1292, 1295, 1349). These orders had been given Captain

Healy (Ap. 1296, 1353, 1535) ; no such request by a Master

had ever been refused (Ap. 1296, 1537).

On this point the District Court stated:

''That in accordance with the usual, customary and

safe practice Petitioner's Superintendent of Mainte-

nance delegated to the Master the express duty of check-

ing his compasses to ascertain their magnetic and me-
chanical condition before departure on said voyage to

Alaska and that this duty the Master was qualified and

competent to perform." (Ap. 5452, 5453, Appendix

20.)

This was the standard practice of every steamship company

operating out of Seattle (Ap. 2805, 2806, 2807, 1808, 5148,

5343, 5344, 5345, 5346).

It was the Superintendent's duty to exercise "due dili-

gence" with respect to the vessel's seaworthiness prior to the

time she was placed in commission and passed out of his jur-

isdiction; the delegation to the Master the sole duty of

checking his compasses and reporting their condition was a

standard practice; and found by the District Court to be

"customary and safe," nonperformance of this duty by the

Master would constitute an error in navigation. The Oritani,
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40 Fed. (2d) 522. In apparent recognition of this fact, ap-

pellants' further argument is based upon the premise that

—

''During this period appellee allowed no time (R.

1538-1552) to the master to move the vessel to the cen-

ter of the bay, away from unknown magnetic influences

about the wharves, for the purpose of swinging ship to

ascertain the compass deviations." (Br. 70.)

That ''Lacking other opportunity * * * the Master" attempt-

ed to determine his deviations while lying alongside docks

and on runs between loading ports, which method it is stated

is not recognized or followed as safe practice either by ap-

pellee's or appellants' compass adjusters.

The Superintendent's instructions to the Master were to

check his compasses and determine their condition before

leaving the harbor and to report to him (the Superintendent

of Maintenance) if any compensation by a shore adjuster

was desired. The Master in fact followed the "customary

and safe" practice in checking his compasses, which practice

was approved not only by experienced Shipmasters but also

by appellee's compass adjusters (being all of the compass

adjusters at the Port of Seattle).

Appellants purposely confuse the "customary and safe"

method of checking compasses by a Shipmaster to determine

whether or not deviations in fact exist (in which event he

would request compensation by a shore adjuster) and the

method followed by a shore compass adjuster when em-

ployed by the shipowner to compensate compasses. Com-

pensation of a compass necessitates changing compass mag-

nets to reduce known deviations to a minimum and prepara-

tion of a new Deviation Card; obviously, in order to do this,

the ship must be in open waters where she can be swung on

every heading. The purpose of the Master's "check" of the

compasses is to determine whether "compensation" is neces-

sary or desired by him. As to the details of the "check"
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made by the Master of the Denali and the results found

by him, the District Court stated:

''On May 13, 1935 when the Denali was placed in

commission for the 1935 season, Mr. Murphy, the own-
er's Superintendent of Maintenance, instructed her

master, Capt. Healy, to check up the compasses, and
he did so about the time the vessel was moving away
from her lay-up. The master and second officer there-

after, while the vessel was making her loading moves
about the harbor, again made checks of the mechanical

condition of the compasses and took cross bearings with

the pelorus, one on the Smith Tower and one on the

water tank on Queen Anne Hill, and checked the com-
pass with the known heading of W N W. The com-
passes were also checked with respect to the making
good of the vessel's courses to and from the various

docks and the several courses run while loading in

Seattle. During those moves the vessel's compasses

were checked on at least six different headings (3 in the

N W quadrant, 2 in the N E quadrant, and 1 in the

S E quadrant), and in no case was an error or deviation

of more than 1 degree found on any one heading. And
the compasses were checked while the vessel was lying

alongside the American Can dock (where might be ex-

pected the maximum magnetic influence on ship's com-

passes from magnetic material on a dock) on a known
heading of E N E. After all these checks were made,

the master found and reported to Mr. Murphy that the

compasses were in good condition. Capt. Erlands, in

charge of the vessel's stowage, testified that the cargo

was properly stowed (with reference to the magnetic

cargo's reasonable distance away from the compasses).

''On May 16th, soon after commencing the voyage,

with all her deck cargo on board and while taking on

additional under-deck cargo (powder) from small

wooden vessels in Puget Sound off West Point, the ship

in accordance with usual good practice in the Alaska

trade was swung from W S W to N E, and the master

and second officer each separately took azimuths of the

sun on 14 headings, including all of those on which the
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vessel was expected to navigate on her north bound
trip. The master and second officer then compared
their azimuths and found them 'very close together,'

and in no instance was the deviation of the compasses
in excess of 2 degrees. This was after the deck cargo

was all on board. During the remainder of the voyage
until near the time of the stranding, in accordance with

the usual practice, observations were frequently taken

to ascertain if there was any change in the deviation of

the compasses and no substantial change was found.

''The foregoing was estabhshed by positive testimony

related in open court by witnesses who had personal

knowledge or an opportunity for personal knowledge of

the actual condition of the compasses and facts about
which they testified, and no witness having such knowl-

edge appeared to deny or question that positive proof."

(Ap. 5464, 5465, 5466, 5467).

That this was not only the customary but safe practice

of checking compasses was corroborated by every factual

witness with "personal knowledge" (Ap. 2808, 2902, 2949-

50, 2987-8-9), and the accuracy of such checks was con-

firmed by the local professional compass adjusters (Ap.

3023, 3036, 5159, 5160-1-2).

The only witnesses who in anywise questioned the ac-

curacy of the methods followed by Captain Healy were

certain Canadian Shipmasters and compass adjusters, and

one Naval officer, none of whom had the slightest knowledge

of local conditions and predicated their criticism upon the

assumption that the docks in the City of Seattle were not

magnetically true and that there ^'might have been'^ some

magnetic influence from the buildings on the various loading

docks (Ap. 3626-7, 3633, 3639, 3642, 4481, 4483, 4868).

These assumptions, without knowledge of the facts, were

disproved not only by the testimony referred to above, but

directly by the testimony of an experienced marine sur-

veyor who, for the purposes of this trial, had made an exact
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test of the headings of the dock and the magnetic influence,

if any, of the dock structures (Ap. 5019, 5031).

On page 69 of appellants' brief, it is stated

—

''The compass had not been examined and corrected

for almost two years."

If this statement is intended merely to refer to the last date

of compensation by a professional shore adjuster it is ap-

proximately correct, but if it was intended to imply that the

compasses had not been constantly watched and checked

during this period, then it is absolutely incorrect. Appel-

lants' reference in support of this statement is to Petitioner's

Answer to Interrogatory No. 3

:

"The compasses of the steamship Denali were last

compensated and adjusted by an independent compass

adjuster on July 21, 1933, following structural changes

in the vessel. Subsequent to that date, and on each voy-

age made by the vessel, and until the date of her loss

on May 19, 1935, the vessel's compasses were care-

fully checked by known bearings, the running of known
courses, and the taking of daily azimuths, weather con-

ditions permitting, all the results of which were prompt-

ly and carefully entered in the vessel's azimuth book

provided for that purpose." (Ap. 236, 237).

The second reference is to the District Court's Decision

which shows a very thorough continuing check and ''exami-

nation" of the compass, as a result of which no "correction"

or compensation was necessary.

Appellants state in their brief (p. 72) that the Master

made no effort to determine the deviations on the steering

compass "as to it he confessed he had no knowledge (R.

1673)." The Master testified that azimuths were taken upon

and courses laid out by the standard compass (the steering

compass being in an enclosed pilot house) ; when on the mag-

netic heading or course (by the standard compass) the steer-
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ing compass is checked; the variation, if any, between the

two compasses is thus determined and deviations, if any, of

steering compass accurately ascertained (Ex. A-4, Ap. 1739,

1740). This is standard practice on all ships (Ap. 2349,

2810, 2951, 2952, 2978, 2979, 3048), and is followed by

compass adjusters in "swinging ships" (Ap. 3048, 3049).

On page 72 appellants state

—

"The Pilot confessed the compasses should have
been adjusted once a year (Ex. A-17, p. 31)." (Italics

ours.)

Appellants make no point of this alleged ''confession" and

the testimony is without dispute that the customary prac-

tice is to have compasses adjusted or compensated only

when in the discretion of the Master, the same is necessary.

However, as appellants refer to this same exhibit in support

of many other unfounded statements in their brief, we di-

gress for the moment to call to the Court's attention the cir-

cumstances under which this alleged statement was taken.

Immediately upon the return of the shipwrecked crew

to Seattle an investigation was held by the United States

Inspectors on May 24, 1935; at this hearing the navigating

officers attributed the vessel's set to westward of her course

solely to tidkl currents, testifying that their compasses were

in good condition (Ap. 2091, 2072, 2073, 2078); as a re-

sult of the investigation Pilot Obert was charged with negli-

gent navigation in connection with the stranding; his trial

was held on June 18, 1935, and his license was suspended

(Ap. 1966).

On August 2, 1935, an Assistant United States Attorney

telephoned Pilot Obert to appear at his office immediately
—^when Obert protested he was peremptorily told 'Tt is ab-

solutely necessary that you do come here—we will send for

you" (Ap. 2008). Accordingly a taxicab was sent to the

Pilot's home and upon his arrival at the United States Attor-
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ney's office he found a notary public, court reporter and

several others, in addition to the Assistant United States

Attorney (these men represented cargo claimants); he was

not told the purpose of the inquiry nor advised that cargo

claimants were represented and seeking evidence preparatory

to suit. The Pilot understood that this was another ''official

investigation" by the United States Attorney's office in some

way affecting his license (Ap. 2082). His mental attitude at

the time was described as follows:

^'You were all talking at the same time, the way
you had me up I guess I was not responsible for what
I was saying, all the time. I had just lost my license

and I didn't know what was up; I didn't know whether

you were going to hang me or what it was." (Ap. 1966).

The day following this "inquiry" the court reporter took

the transcript to the Pilot's home and requested him to sign

it, but after reading a portion of the transcript he refused

to sign it (Ap. 1968) because he found that many of the

statements in the transcript were not true (Ap. 2101).

Commencing at page 74 of their brief appellants pre-

sent their argument as to

—

7. Alleged Retentive Magnetism Due to Lay-up

Appellants' argument in this respect is entirely predi-

cated upon the false assumption asserted throughout their

brief, that the Denali during the period from October 31,

1934 to May 13, 1935, lay up for "more than half a year,

* * * on a substantially constant heading which was W N
W." This is not only unsupported by any, but is directly

contrary to all, the testimony.

It is a scientific fact that any steel vessel lying on one

heading will acquire some amount of temporary or so-called

retentive magnetism. This is equally true of a vessel running

one steady course. Obviously the period of lay-up on the
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same heading or the time run on the same course would

determine the amount and extent of such temporary mini-

mum deviation.

Mr. Thompson, professional compass adjuster at Seattle,

testified that retentive magnetism is of such a transient tem-

porary nature that it cannot be compensated for ; that after

a long lay-up some ships may acquire a small amount of

such magnetism

—

"It depends on what heading she is on and what
the conditions are; if there is any jarring, if she is lying

still, how long it is, what the surrounding iron is

—

there is a thousand and one things that would enter

into it''—

and no two boats are alike (Ap. 2685). It is in recognition

of this principle that appellee for many years past has fol-

lowed the standard practice of calling in a professional ad-

juster following any structural changes or major repairs,

such as riveting plates, which would have a tendency to

greatly increase this type of magnetism. In the absence of

such structural work during the lay-up appellee has never

found retentive magnetism in any of its vessels following a

lay-up during the winter season (Ap. 5151, 5152, 5156).

Appellee's shore Captain (Stone) testified that during 15

years preceding this accident he had taken every one of ap-

pellee's vessels out of the lay-up yard for various purposes

(with the exception of 3 large twin screw vessels); that he

had never found any excessive deviations caused solely from

a lay-up (Ap. 5054, 5055). Mr. Leonard, retired Comman-
der of the United States Navy and for many years past a

compass adjuster in Seattle, testified that he had never found

any deviations which he could attribute solely to lay-up

(Ap. 3045, 3046). Mr. Farwell, an officer in the United

States Navy, teacher of navigation and compass adjusting

at the University of Washington, and author of a number of

books on navigation and compass adjustment, testified that
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he had never found any deviations caused solely by a lay-up

(Ap. 3359, 3360). Mr. Kauffman, professional compass ad-

juster with very wide experience, having adjusted and com-

pensated in excess of 4,000 compasses as a professional ad-

juster, testified that due to the seasonable Alaska trade there

are more laid up ships in Seattle during the winter season

than in any port in this country. He had never adjusted a

compass for appellee due to a mere lay-up (Ap. 5156, 5266,

5267) and that the most extreme case he had ever observed

in 30 years experience, from a long lay-up, was a maximum
of 2° (Ap. 5154, 5266, 5267).

The Northland Transportation Company, which operates

vessels in the seasonable trade to Alaska similar to appellee,

has never adjusted a compass due to lay-up, in the absence

of structural repairs (Ap. 5268).

True, one of appellants' Canadian compass experts testi-

fied that he personally adjusted and compensated the com-

passes of the Canadian Pacific Railway Company's laid up

vessels every year when they were put in commission. How-

ever, Captain McMurray, Manager, and formerly Marine

Superintendent of the Canadian Pacific (B. C. Coast S. S.

Service) testified that this witness— ''must have made a

mistake, because he did not''—(Ap. 5226). Captain McMur-

ray further testified that a number of Canadian Pacific Coast

large steel steamers were laid up every year alongside other

steel vessels for periods averaging from 6 to 7 months on a

constant heading (Ap. 5228); that the duty was delegated

to the Shipmaster when the vessel was placed in commis-

sion, to check the compasses, and that they had never found

any deviations resulting from a lay-up, and that no vessel

of the fleet has ever had her compasses compensated after

a lay-up, in the absence of structural repairs. This type of

magnetism is identical with that acquired by ships running

a course on one heading (Ap. 4067, 4145, 4146, 4215, 4254,

4555, 4556, 4668). A number of appellants' witnesses testi-
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fied that vessels coming from the Orient on a constant head-

ing for ten days to two weeks would acquire retentive mag-

netism, that as soon as she got into inland waters the Pilot

would check her compasses on known bearings and if he

found any deviations from this magnetism he would there-

after allow for the deviation in piloting the vessel to her

discharge port (Ap. 4145, 4146, 4147, 4148, 4254, 4255,

4256, 4257, 4258). That no shore adjuster was ever called

to compensate compasses in such cases as it was very tran-

sient and disappeared rapidly.

Appellants (Br. 79) state:

''* * * retentive magnetism is largely dormant and
least effective when a vessel is on headings approxi-

mate to the heading upon which the retentive magne-
tism was acquired."

On this premise they state further that on the voyage from

Seattle to Triple Island all the vessel's courses were close

to the lay-up head of W N W and that therefore it was not

until the vessel changed her course abeam of Triple Island

that 'Hhe retentive magnetism acquired by the Denali in

the 'bone yard' could and did become potent" to create a

substantial westerly deviation. A complete answer to this

contention is that it is not based on fact. The very first

course upon leaving West Seattle on May 13 th was N E x

N ^ N, to Arden Salt Dock—this course is within half a

point of a heading at right angles to the alleged lay-up

heading. Practically every course during the period of load-

ing and while lying alongside the dock and while proceeding

on her voyage through Puget Sound and the Strait of Juan

de Fuca was at a considerable angle to the alleged lay-up

course, and as we shall show later, any retentive magnetism,

if existing, would have been shown in an appreciable amount

on practically every one of these courses and headings.

There is nothing mysterious about the character of re-
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tentive magnetism—it simply represents a stamping across

the hull of the ship the imprint of the earth's magnetic field.

If the vessel's head was W N W when this magnetism was

acquired, then both compass needles would be at the moment

in line with the new magnetic field and no deviation on this

heading could result. Similarly, on a heading opposite the

lay-up head no deviation could possibly result. The effect of

this magnetism would be to cause increasing deviations as

the vessel's head was swung from the lay-up heading reach-

ing its maximum effect on a heading at right angles to the

lay-up heading. In other words, assume a retentive magne-

tism acquired on a heading W N W, it would gradually in-

crease and cause a maximum westerly deviation on a heading

90° from W N W and would cause its maximum easterly

deviation on a heading 90° to the left of W N W (Ap. 3316,

3317, 3660, 4560, 5177, 5178, 5190). These laws of mag-

netism are as inflexible as any other scientific law. If such

magnetism existed on the course N % W from Triple Island

to Caamano Passage in sufficient amount to cause a vessel

to strand off Zayas Island, then it must have existed in

much greater amount when the vessel was placed in com-

mission on the morning of May 13th.

While appellants strenuously avoid any commitment as

to the extent of this magnetism and specifically the devia-

tion which it would cause upon the compasses, they must of

necessity claim a minimum deviation on the N % W course

of 8° ; the N % W course was ^ of a point or 4° to the east

of the midchannel course, and the Trial Court found that

at the time of stranding the vessel was 4° to the west of

the midchannel course, or a total change of 8°. If we give

effect to the various changes made to the right in an effort

to get the vessel back on her midchannel course (totaling

12 to 14 degrees) then the maximum deviation of the com-

passes on the N % W course to have caused the stranding

must have been at least 20° westerly. If such deviations
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had existed on May 13 th they would have shown on the

very first course from West Seattle to Arden Salt Dock in a

minimum amount of 10° westerly, or a maximum amount of

23 ° westerly, and a similar deviation in large amounts would

have been shown on the headings alongside docks at Seattle

of E N E, N N W, S S E and W S W, and would have shown

on every heading upon which azimuths were taken off West

Point (excepting the lay-up heading of W N W), in an

amount varying from 6° to in excess of 23°. This fact was

affirmed by appellee's experts (Ap. 5268, 5269, 5270), and

admitted by appellants' experts (Ap. 3676, 4481, 4695,

4696). The navigating officers found no deviation during

the loading period in excess of 1° and from swinging the

ship off West Point with deck cargo on board, in excess of

2 °
. This establishes conclusively that there could have been

no retentive magnetism causing deviations at the commence-

ment of or at any time during the course of the voyage.

Appellants, contrary to their previous argument, contend

that on the voyage from Seattle to Triple Island Light the

vessel did not make good her courses, relying upon a ''chart

study" made by their witness Welles (Ap. 3715); without

giving any effect to tidal currents encountered by the vessel

during the voyage this witness laid out on a small scale chart

the ''courses steered" and the "courses made good," and

attributed the variations between these two courses solely

to westerly deviation of the compasses. The greatest varia-

tion shown from this witness' study was on a course W N W
on the steering compass, being the identical heading upon

which it is alleged the vessel was laid up, and upon which

heading retentive magnetism would have no effect on the

compasses.

"Q. So on that particular heading you would expect the

very least effect of this so-called retentive magne-
tism, wouldn't you?

"A. On that one heading, yes, sir, I guess I would have

to say that." (Ap. 3718.)
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Incidentally, the statement that this witness (Welles)

was '^formerly in charge of all Naval compasses" is some-

what of an exaggeration. He was not a graduate of the Naval

Academy; he joined the Navy during the War, had a four

months course at the Naval Academy, and as a part of his

shore duty for a time he was stationed at the Naval Observa-

tory and taught ''officers how to adjust compasses" (Ap.

3518).

In cases where retentive magnetism is found by the Mas-

ter from checking his compasses following structural repairs,

the practice of professional compass adjusters is to place the

vessel on an opposite heading from the lay-up and reverse

her engines from 15 minutes to half an hour, which will

shake out every vestige of retained magnetism (Ap. 5156).

One of appellants' Canadian witnesses testified that merely

by placing the vessel on an opposite heading from 1 to 2

days would remove all retentive magnetism (Ap. 4549). An-

other of appellants' witnesses (Welles) testified that if the

vessel was laid up on one head for 5 months it would then

be necessary to place her on an opposite heading for the

same length of time in order to eliminate the retentive mag-

netism (Ap. 3664). This testimony shows the "phantom"

which we are required to pursue in meeting this argument.

In addition to American Shipmasters, appellee produced

as witnesses the three professional compass adjusters resid-

ing at Seattle. Appellants produced two Canadian compass

adjusters and one Naval officer. The testimony of these

experts was based largely upon hypothetical questions. Ap-

pellee's experts testified that the various shifts on March

26th, March 28th to West Seattle, April 4th to Todd Dry

Docks where she lay on a S S E heading, and April 5th,

would have dissipated any magnetism which the vessel might

have acquired up to March 26th. In this connection the testi-

mony shows that on the first shift to Pier 41, a distance of

2 to 3 miles, the vessel lay on a N N W heading and return-

¥



I

55

ing steered a course S E 5^ S, substantially opposite to the

lay-up heading (Ap. 5263). That on the second shift to Pier

41 the vessel backed in to the dock a distance of half a mile

(Ap. 5263). That on leaving the dry dock on April 5th she

backed a distance of a quarter to a third of a mile (Ap.

5055).

Appellants' witnesses testified that the vessel would lose

some but not all of her retentive magnetism—they were un-

able or at least unwilling to venture a guess as to the amount

remaining and the effect it would have upon the ship's com-

passes, if any (Ap. 3663, 3666, 3669, 3670, 4873, 4878,

4880, 4678, 4679). This testimony was based upon a pre-

mise that the vessel lay from October 31, 1934 to March 26,

1935, on a substantially constant heading of W N W; there

was no testimony to support this assumption. The only testi-

mony on this point is that when the vessel was laid up on

October 31st she was either on a N or a S heading; that dur-

ing the period of lay-up she was constantly shifted to permit

other vessels to get in to the dock (Ap. 1318, 1319); that on

January 18, 1935, one of the lay-up docks blew down and

thereafter the vessels were shifted much more frequently

because of the limited tie-up space (Ap. 1320, 1321); there

is no testimony as to the ship's heading when she returned

on March 26th, March 28th, or April 5th. The broadest as-

sumption which the testimony will admit is that the vessel

possibly was on a W N W heading from April 5th to May
13 th, during which period she would be shifted to accom-

modate other vessels. This is an important and conclusive

factor as all of the appellants' witnesses base their theoreti-

cal testimony upon assumption of a constant W N W head-

ing from October 31st to May 13th.

In answer to a second hypothetical question assuming

that during the loading period from May 13th to May 16th

the Master took bearings on the various courses and head-

ings testified to by him and found deviation of less than 1°,
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appellee's experts testified that the various shifts during

loading would alone ''shake out" any possible retentive

magnetism and were in fact much more extensive than the

''shake down" method adopted by compass adjusters when

called in to compensate compasses (Ap. 2718, 2722, 3042,

3045, 3046, 3047, 3328, 3330, 5156, 5176, 5177, 5182), and

that the results obtained by the Master proved conclusively

the absence of any retentive magnetism (Ap. 3034, 3037,

3317, 3328, 3330, 5177). Appellants' witnesses, in answer

to the same question, testified that the compasses must have

been in "bad" condition; they arrived at this unusual opin-

ion by the simple process of disregarding the factual evi-

dence of the ship's officers and assuming conditions which

the testimony proved did not exist, such as magnetic sheds

on the docks affecting compasses; that the docks were not

magnetically true and that winds or tides may have affected

the vessel's courses; and in the absence of any knowledge

of their own as to the actual conditions, they substitute their

opinions, either that the Master did not obtain the results

testified to, or that if he did, such results were erroneous

(Ap. 3538, 3626, 3627, 3630, 3633, 4566, 4697, 4698, 4849,

4853, 4569, 4570).

In answer to a further hypothetical question involving

the various results obtained by the ship's officers in swinging

ship off West Point, appellee's experts testified that this

established conclusively the good magnetic and mechanical

condition of the ship's compasses (Ap. 3336, 3337, 5180,

5182). Appellants' witnesses, again disregarding the factual

testimony and assuming in the absence of any knowledge

that the results testified to were not in fact obtained, again

give the unusual opinion that the compasses were bad. It

will be noted that appellants' experts, having disregarded

the factual evidence which was propounded as a premise in

the hypothetical questions, assumed in the absence of any

knowledge that the compasses were not properly tested. Of
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course, no such assumption could possibly follow. The mere

fact of an improper test does not of itself prove a bad con-

dition of the compasses.

In addition to the foregoing, appellee's compass experts,

from experience, testified that very accurate checks could

be obtained while lying alongside docks in Seattle (Ap. 3023,

3036, 3168, 332S, 5158, 5159, 5160); that there were no

metal sheds on any of these docks (Ap. 3168, 5031); that

said docks were magnetically true (Ap. 5158, 5159); that

very accurate results could be obtained from running courses

in the harbor (Ap. 3170, 3171, 4250), and further, that this

was the usual and customary method for a Master to check

a ship's compasses (Ap. 5160, 5161, 5162). Certain of ap-

pellants' witnesses (local Shipmasters) confirmed this (Ap.

4921).

Appellee's experts further testified that a careful analysis

of the log book entries showed a regular magnetic condition

and of itself established that the compasses were in good

magnetic and mechanical condition (Ap. 3102, 3103, 3333,

3334, 3339, 5186, 5188). This was not in anywise disputed

by appellants' experts. Appellee's witness Leonard made a

careful chart study of the various courses steered by the

vessel, bearings taken, positions fixed off of various points,

and giving due consideration to tidal currents and conditions

as predicted by Canadian and American Tide and Current

Books, conclusively established that there was no retained

magnetism in the ship's compasses sufficient to cause appre-

ciable deviation. (Petitioner's Exhibits Nos. 69-A, 69-B,

^o~C, 69-D, 69-E, 69-F and 69-G.)

'Tf there were any deviation, then these courses

could not possibly come out at the distances and at the

points and at the times given in the log book.

'Tf there were any deviation it would immediately
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have become apparent by laying down those courses."

(Ap. 3087, 3088.)

Appellee's witness Farwell made a similar chart study and

arrived at the same conclusion (Ap. 3330-1). None of ap-

pellants' expert witnesses in anywise criticised such chart

work or the conclusions arrived at therefrom.

Despite the foregoing undisputed evidence, appellants

make several statements in their Brief to the effect that the

compasses were in ''bad" condition. The references to the

record do not support any such statements. Mr. Thompson

testified that if called by a shipowner to compensate a com-

pass he would endeavor to reduce the deviation to a mini-

mum (Ap. 2720). That when compensating these com-

passes in 1933 on some headings he could not reduce the

deviations below 2 °
; that if the vessel had been compensat-

ed while she had retentive magnetism, as she rapidly lost

this transient magnetism compass errors would appear ; that

the various shifts during the period of loading were a much

more extensive ''shake down" than any compass adjuster

would have given.

The District Court stated that in addition to the undis-

puted factual testimony

—

"* * * a number of experts testified as to the proper

testing and adjusting of compasses and who should do

it, and as to retentive magnetism in compasses and how
to deal with that. On some important issues there was

a conflict among the experts, but, from that expert tes-

timony which by reason of the local and Alaska experi-

ence and more intimate knowledge of the witnesses

giving it has the greater weight and credibility and from

the other evidence, the court is convinced that any ap-

preciable retentive magnetism acquired by the com-

passes during lay-up was shaken out by the vessel's

movements, such as when backing under her own power

during the loading period; * * *." (Ap. 5467; Ap-

pendix 4.)
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And further found:

'While at the lay-up yard she was not lying uninter-

rupted on one heading all the time but was necessarily

shifted from time to time to accommodate the move-
ment of other vessels." (Ap. 5465; Appendix 2.)

It is demonstrable as a scientific fact that retentive

magnetism could not have caused or contributed to the

stranding: (1) retentive magnetism acquired during lay-up

would be at its maximum on May 13th; (2) if this mag-

netism persisted and was present on her course from Triple

Island to the point of stranding, it must have been in an

amount of 8° to 20°; and (3) if such magnetism existed at

West Seattle and still existed when abeam of Triple Island,

then of necessity it existed throughout the voyage.

From the foregoing premise the following scientific con-

clusions follow: (a) that the deviations must have appeared

in a large amount on every course steered, every heading

taken alongside docks, and every bearing taken of landmarks

during the loading period and on every point on which the

Denali's officers took azimuths off West Point (excepting

W N W) and said vessel could not even have approximated

her courses nor could such large deviations have been over-

looked; (b) during the voyage the maximum variation be-

tween the compasses was on exactly the alleged lay-up head,

on which heading retentive magnetism would have had no

effect upon the compasses; (c) after the vessel was abeam

of Triple Island at 12:06 A. M. and altered her course to

N J4 W, she came abeam on the new course at 1 :00 A.M.;

this could not have occurred unless the vessel was in fact

on her true magnetic course of N % W. If there had been

a deviation of 8° westerly of N % W the vessel would have

come abeam the second time at 12:37; if there had been

a deviation of 20° westerly of N J4 W, the vessel would

have come abeam the second time at 12:20 (appellants' wit-
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ness Richards, Ap. 4791, 4792); (d) on the N % W course

(from Triple Island), the N ^ E course (at the time of

stranding) and the N ^ E course (after stranding), there

was no variation between the steering and standard com-

passes. This would have been impossible if retained mag-

netism had been present to an extent sufficient to affect the

compasses, excepting upon the theory that the magnetism

was equidistant between the two compasses, which would

have been about the position of the Quartermaster's head

in the pilot house (Richards, Ap. 4828, 4829); (e) from

1:30 A. M. the helm was changed to the right five times.

After each change of helm the vessel's head gradually set

back toward Zayas Island. This result was not scientifically

possible from retained magnetism, excepting upon the as-

sumption that portions of the ship's hull were dropping off

between each change, thus creating a new magnetic field

(Kauffman, Ap. 5276).

III. EXONERATION UNDER BARTER ACT

It having been admitted by appellee that cargo was de-

livered to it in good condition and that the same was lost

by reason of the stranding of the vessel, the appellee went

forward with the evidence and established not only the exer-

cise of due diligence at the inception of the voyage but went

further and proved that in fact the vessel was in all respects

seaworthy. Appellee further established that the duty with

respect to checking compasses was delegated to a competent

agent (Shipmaster) and that after the commencement of

the voyage it was the duty of the navigating officers to con-

stantly check their compasses and that in fact this was done;

that after passing abeam of Triple Island the navigating

officers expected some westerly set of the tide but that in

fact the westerly tide currents were stronger than antici-

pated; that the strength of such currents is irregular and

unpredictable; that with full knowledge that tidal currents
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were setting the vessel off her course the Pilot^ from local

knowledge of landmarks and without any reliance upon or

reference to the compasses, attempted by placing his vessel

to starboard on numerous occasions, to regain his proper

course; that through an error in '^management and naviga-

tion" he misjudged his position, and as the District Court

found, this error resulted in the stranding of the ship. It is

not necessary for the shipowner, to bring himself within

the exceptions of the Harter Act or the bills of lading, to

prove that no other possible cause could have contributed

to the loss but merely to give a reasonable and adequate

explanation of the same.

Cook V. Southeastern Lime & Cement Co., 146 Fed.

101;

The Rosalie Hull, 4 Fed. (2d) 985;

The British King, 89 Fed. 872;

The Marechal Suchet, 112 Fed. 440.

The appellants, asserting '^unseaworthiness" of the com-

passes, as the cause of stranding, have the burden of proof

in this respect. (See p. 25.)

The appellants admit that the vessel was seaworthy in

all respects excepting with respect to her compasses and

charts. The duty of determining the good condition of the

compasses (and adequacy of the charts, a subject which

we will consider later) was delegated to the Master of the

ship under proper instructions. This Court has held that a

manager of a navigation company is not required to have

''skill and knowledge" of technical navigational or engineer-

ing duties and may depute to a competent person such tech-

nical details of its business. {The Annie Faxon, 75 Fed.

312.)

And in The Oritani, 40 Fed. (2d) 522 at 528 (affirmed

54 Fed. (2d) 1075) on the question here directly involved,

it was held:
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"The general conclusion is that, with respect to her

compasses, the Oritani was in all respects seaworthy

and properly equipped, and that if there was any want
of sufficient compass data, it was due to a fault of navi-

gation not affecting the seaworthiness of the vessel at

the time she left Kingston or New York."

Both appellee's and appellants' witnesses testified that

it was the Master's duty under standard practice to check

compasses and if necessary to swing his ship and take azi-

muths to determine deviation; that this duty existed not

only at the commencement but throughout the voyage (Ap.

1349, 1378, 1385, 1401, 1601, 1602, 2336, 2337, 4168, 4272,

4273, 4594, 4595, 4687, 4689, 4888, 4923, 5344, 5345). If

the Master failed in this duty it was clearly a fault or error

in management and navigation under section 3 of the Har-

ter Act.

In the case of The Oritani, 40 Fed. (2d) 522, the vessel

was laid up on dry dock from July, 1924, until March, 1925.

Prior to going into commission she was surveyed and re- I

paired ; her compasses had not been compensated by a shore

adjuster since 1921. The same contentions were made there,

as are asserted by appellants here. The Court stated:

"All authorities agree in treating the whole matter

of correction of compass readings (which necessarily

includes the obtaining of the requisite date) as a branch

of the science of navigation. In the case of the Oritani,

the master had always, from the time he left the dock,

the means to obtain whatever information as to devia-

tions was needful or advisable in order to complete the

compass data. He could have taken observations of

charted courses at the dock or as his vessel started

down New York Harbor. If this did not supply the

required data, he could have headed upon the unknown
points either within the Harbor of New York or imme-

diately after proceeding to sea. It is difficult to see

what act of diligence the owners could have performed

beyond supplying him with accurate instruments to ob-
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tain this information. If the deviation book was insuffi-

cient, it could have been supplemented only by the ob-

servations of a navigating officer. The master of a ves-

sel such as the Oritani is always in theory and almost

always in fact an experienced navigator. * * * The
theory of the law is that the owners are justified in

committing all matters of navigation to skilful and ex-

perienced navigating officers. * * * The conclusion is

that the obtaining of sufiicient compass data, or rather

the supplementing of an insufficient deviation record,

is entirely a matter of navigation, not affecting the sea-

worthiness of the vessel, so far as concerns the owners'

duties in that respect."

The competency of Captain Healy, Master of the De-

NALi, was found by the District Court and is not disputed

by appellants. The undisputed factual evidence is that Cap-

tain Healy did in fact perform the duty delegated to him

with respect to checking the condition of his compasses and

that the compasses were in all respects both mechanically

and magnetically in good condition.

IV. LIMITATION OF LIABILITY

1. Privity or Knowledge—Compasses

It is contended that Mr. Murphy, Superintendent of

Maintenance and Repair, had knowledge of the unseaworthy

condition of the compasses resulting from retentive mag-

netism.

On pages 80 and 81 of their brief, appellants make cer-

tain bald statements as to Mr. Murphy's alleged ^'knowl-

edge," most of which statements are not in anywise sup-

ported by appellants' references to the record, nor in fact

are they true. The question here involved is not whether

the Denali had acquired any retentive magnetism from her

short lay-up, but whether she acquired magnetism in such

amount as to cause excessive unknown deviations (in this
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case from 8 to 20 degrees westerly) in her compasses. While

Mr. Murphy was an electrical engineer he was not a com-

pass adjuster. He was cross examined at tedious length as

to his knowledge of retentive magnetism and on page 1389

of the Apostles, he testified:

'^Q. Well, yesterday you used the words 'retained mag-
netism,' did you not, in your testimony?

''A. Yes.

''^Q. What did you mean by them?

"A. As far as I could gather, that is any temporary mag-
netism which might be acquired by a ship lying at

one heading, and it changes when that heading is

changed. It is also acquired when the ship is on a

voyage, if she is on one heading for a considerable

length of time. That also changes as she moves
about in the different latitudes. That is something

of a very temporary nature, as I can gather."

In other words, he knew the scientific theory of reten-

tive magnetism either from a lay-up or running a steady

course—that he was not a navigator or a compass adjuster

and was therefore not qualified to himself determine the ex-

tent of such magnetism, if any, or whether it would cause

deviations from any particular period of lay-up. This is

purely a technical problem of navigation and for that reason

was delegated by him to the Master:

'We depend entirely upon the master, and at any

time the master of a vessel thinks that his compass is

bad we will adjust it. It is the master's sole duty to

ascertain, when he takes the ship out of West Seattle,

takes her around the harbor, it is his sole duty to ascer-

tain that. Now, after a compass adjustment is made
by a competent adjuster the deviation card which he

makes is of no value to the master, and the one that

governs him is the one that he takes himself." (Ap.

1378.)
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He knew that if excessive deviations were found by the

Master and reported to him (Murphy) with request for

a compass adjustment, that the compass adjuster, with

knowledge of these deviations, would follow his own pro-

cedure of shaking out the magnetism and compensating the

compasses and making a new deviation card. He further

knew that no deviations had been found purely from the

seasonable lay-up and that it had never been necessary to

call in a compass adjuster in the absence of some structural

repair. With this knowledge he delegated this sole duty to

the Master of determining the condition of his compasses,

and this safe practice was in line with the standard practice

of every steamship operator in Seattle, and it was so found

by the District Court.

The question which was repeatedly propounded to the

witness on cross examination (as the District Court stated:

—at least 25 times) (Ap. 1356) was that
—

''IF the vessel

had" (Ap. 1379, 1386) such magnetism which might affect

her compasses, why did he (Murphy) fail to call in a com-

pass adjuster to swing the ship—to which the witness re-

plied: ,

''I tried to tell counsel that I never let my judg-

ment decide whether a compass would be adjusted or

not. The master of the ship is the sole judge of such

matters. If he wanted the compass adjusted, it would
have been adjusted. I am not a navigator. I know noth-

ing about the hazards or the so-called hazards of re-

tained magnetism." (Ap. 1397, 1398.)

And that if a compass adjuster had been called in to swing

the ship prior to loading

—

''The master would have no information that he
could not obtain himself." (Ap. 1409.)

The statements on page 81 of appellants' brief as to

Murphy's alleged general knowledge of retained magnetism



66

are very inaccurate and unsupported by the record. As stated

above, he knew the general scientific principle of magne-

tism. The statements (p. 81) as to Murphy's actual knowl-

edge ''respecting the Denalt" are largely unsupported by

any evidence. He knew—(1) that the vessel had not been

lying on any constant heading during the lay-up period;

(2) that her compasses had been compensated following

structural repairs in July, 1933; (3) that inspection by

United States Inspector Kelly related to the mechanical

conditions of the compasses and by comparison of her azi-

muths book with the 1933 deviation card established no ex-

cessive deviations of either compass during 1933, or until

the vessel was laid up on October 31, 1934; (4) that Cap-

tain Healy had not previously served as Master of the

Denali but that he was a competent Master, licensed by

the United States Steamboat Inspection Service (Ap. 1353,

1502, 1504) and had served as Master of ''sister" ships of

the Denali (Ap. 1326, 1327, 1506) with identical com-

passes; (5) that the Denali was not rushed into service

—on the contrary, that on May 1st she was in all respects

"seaworthy," and had an unexpired "seaworthy" certificate;

that she was completely "fueled" prior to May 1st; (6)

that she had not been "swung" prior to May 13th, but,

under his instructions, her compasses would be checked by

her Master to determine whether in fact any excessive de-

viations existed or whether from any cause the Master de-

sired the vessel to be "swung" (prior to loading magnetic

deck cargo) and her compasses compensated by a shore ad-

juster; that he had issued specific instructions that the ves-

sel be "swung" by her Master and azimuths taken after

loading deck cargo, irrespective of whether she had been

previously "swung" and her compasses compensated by a

shore adjuster; (7) that the Master, under his instructions,

would take bearings and checks on such courses or head-

ings as he (the Master) deemed necessary to determine the
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mechanical and magnetic condition of his compasses; (8)

that compass adjusters do rely upon accuracy of bearings

taken alongside docks or while running courses (Ap. 3168,

3170, 3171, 3328, 5158, 5159, 5160, 5162); that if ordered

by the company to compensate and correct compasses for

a known error previously found by the Master, a compass

adjuster would ^'swing ship" on all headings and after cor-

recting deviations (by changing compass magnets) make out

a new^ deviation card, which would be of no use to the Mas-

ter after loading deck cargo; that he (Master) would have

to again ^'swing ship" after loading deck cargo and be gov-

erned by the deviations, if any, so found by him; (9) that

when the Master reported on May 14th that his compasses

were in good condition Murphy did not know just what

checks or what shifts to loading berths had been made by

the vessel (Ap. 1392, 1395); (10) he relied solely upon the

Master's judgment as to the conditions of the compasses (11);

that the Master was not a compass adjuster, but was en-

tirely competent (as much so as a compass adjuster) to de-

termine what, if any, deviations there were on his compasses

;

(12) that there had been no compass adjustment or com-

pensation by a shore adjuster prior to sailing because the

Master had reported to him on May 14th that no compensa-

tion was necessary or desired and again on the night of

May 15th (just prior to sailing) he had again interviewed

the Master, at which time no request was made for compass

compensation.

From the foregoing appellants claim ^'privity and knowl-

edge" by Murphy that the Denali's compasses were unsea-

worthy, and that such privity and knowledge should be

attributed to appellee.

Where the shipowner is a corporation the privity and

knowledge which precludes the statutory right must be that

of the managing officers.
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Craig V. Continental Insurance Co., 141 U. S. 638;

The Republic, 61 Fed. 109, at 112.

This Court in the early case of The Annie Faxon, 75 Fed.

312, held that a foreman, ^'in charge of the Snake River

Boats" was not a "managing officer" within the statute:

''In determining this question, regard must be had

to the method in which the petitioners conducted their

business. * * * It is obvious from the nature of the

business in which they were engaged that they were

required to depute the duty of inspecting and looking

after the boilers and hulls of their steamers to agents

selected for that purpose. De Huff was a foreman in

charge of the Snake river boats. He was a marine en-

gineer, licensed by the United States, and a competent

and skilful man. * * *" (p. 317).

"When we consider the purpose of the law which

is under consideration, and the construction that has

been given to it by the courts, it is obvious that the

managers of a corporation whose business is the navi-

gation of vessels are not required to have the skill and

knowledge which are demanded of the inspector of a

boiler. It is sufficient if the corporation employ, in good

faith, a competent person to make such inspection.

When it has employed such a person in good faith, and

has delegated to him that branch of its duty, its lia-

bility beyond the value of the vessel and freight ceases,

so far as concern injuries from defects of which it has

no knowledge, and which are not apparent to the ordi-

nary observer, but which require for their detection the

skill of an expert." (p. 315.)

In In Re Spencer Kellogg & Sons, Inc., 52 Fed. (2d) 129,

(affirmed by the Supreme Court 285 U. S. 502) it was held

that the "manager of the factory" who had entire charge,

subject only to supervision of the higher officials at the main

office in a distant city, was a responsible "officer" under
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the act with respect to matters coming under his direct man-

agement. This case lays down the principle that the "man-

aging officer" under the act must be either an executive

officer or one who acts for such an officer in his executive

capacity.

The cases cited by appellants (p. 82-3) do not extend

the rule further.

The case of In re Great Lakes T. Corp., 81 Fed. (2d)

441, involved privity of the owner himself under whose per-

sonal supervision the ''barge was laid up * * * and he had

ample means of knowledge."

The case of The New Berne, 80 Fed. (2d) 244, involved

privity of the President and General Manager.

The case of Sabine Towing Co. Inc. v. Brennan, 72 Fed.

(2d) 490, involved privity of ''a port engineer and in charge

of repairs," who worked under the direct supervision of the

executive officers. It was upon this ground that his knowl-

edge was imputed to the officers:

''While they testified positively that Guy was the

port engineer and in charge of repairs, they testified

too that he made no serious repairs without consulting

the officers, and that everything that was done by him
in actually equipping this vessel was done under their

supervision, and with their approval. Under these cir-

cumstances, if there was negligence the officers were
privy to it. * * *." (Italics ours.)

In The Oneida, 282 Fed. 2^'^, limitation was granted

and in The Miami, 43 Fed. (2d) 562, the question involved

was as to burden of proof.

Certain detailed functions of appellee company were

delegated to department heads—five in all—Murphy was

head of the Department of Maintenance and Repair; he had

complete supervision over all details of this department and

only reported to the General Manager with reference to
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major repairs or rebuilding. His competency is not ques-

tioned—the General Manager was not an engineer or navi-

gator; he delegated to Mr. Murphy all technical matters

requiring ''expert skill."

Murphy in turn delegated technical navigational mat-

ters to the Masters of the various vessels—and the com-

petency of Captain Healy, Master of the Denali, to per-

form these navigational functions is not questioned. That

this was a proper delegation of duty and in accordance with

standard practice has been repeatedly held in adjudicated

cases; that the nonperformance of the duties so delegated to

the Master could not have in anywise affected the seaworthi-

ness of the ship at the inception of the voyage, but would

have been an ''error" in navigation or management within

the terms of the Harter Act has been demonstrated.

2. Causation—^Compasses

Appellants have failed to establish any causative connec-

tion between the alleged "unseaworthy" compasses and the

resulting loss. The District Court has stated that prior to

the stranding the Pilot was "piloting or 'conning the ship'

(as experienced navigators do in Alaska inside passages)

without relying upon the compasses" and found as a fact

"That the Denali's watch officers at the time of and for

some time prior to said stranding were not navigating the

Denali by or relying upon said compasses but were in fact

piloting or " 'conning the ship' by eye and sight." This fact

is not disputed—and on the limitation issue is conclusive

as establishing no causative connection between the alleged

unseaworthy compasses and the loss. The burden was upon

appellants to prove such causative connection. (See cases

at p. 25, supra.)
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CHARTS ARGUMENT

I. INTRODUCTORY

Appellants' entire argument, based upon their Assign-

ments of Error Nos. 24 and 11 relating to the alleged in-

sufficiency of the Denali's charts, rests upon the following

assertions:

1. That the Denali was not, but should have been, sup-

plied with chart H. O. 2828, published by the United States

Hydrographic Office in 1922, and

2. That chart C. & G. S. 8102 published by the United

States Coast and Geodetic Survey, the latest edition of

which was admittedly on board the Denali (Ex. A- 10),

was insufficient for navigational purposes in the waters in

question.

Both of the foregoing contentions made by appellants

are at best purely factual and, as will be hereinafter demon-

strated, are wholly unsupported by any evidence in the case,

but on the contrary, both are completely refuted by an

abundance of positive testimony.

The District Court, in its written decision (Appendix

6; Ap. 5471 to 3), in discussing the sufficiency of the

Denali's charts, said:

''2. Charts. * * * Cargo claimants contend that

United States Hydrographic Office chart, being H. O.

2828 (Pet. Ex. IZ), which is a copy of British Ad-
miralty Chart 1737 (Pet. Ex. 74) and is generally re-

ferred to as a large scale and easily usable chart, was
not on board, (although no positive evidence was of-

fered in support of that contention), but the ship's

navigating officers testified that H. O. 2828 was on
board and in actual use by the officers at the time of

the stranding. The latest Coast and Geodetic Survey
chart No. 8102, covering the area about the stranding,

was on board and was saved from the stranding and
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is now in evidence as claimant's Ex. A- 10. * * * That
C. & G. S. 8102 is a proper chart for safe navigation

through Caamano Passage; that it is not necessary to

have chart No. 2828 to go through that passage; that

you can go through that passage just as well by the use

of chart No. 8102 as by the use of chart No. 2828 and
that it would be safe and good practice to do that. * * *

That the reef on which the Denali stranded was a well

known reef, clearly shown on all the charts, and clearly

described in the Pilot books for those waters, * * * so

far as location of the reef was concerned as it showed on

both old and new charts. * * * Both Pilot Obert and
his assistant watch officer. Third Mate Lawton, were

aware of the reef, knew it was there. Pilot Obert had
seen it before while navigating Caamano Passage on

previous voyages. The stranding, therefore, was not in

fact caused by insufficient charts ; there was no insuffi-

ciency of charts; and I find the DenaU was properly

equipped and supplied with charts entirely adequate

for her safe and seaworthy navigation."

And again, the District Court in its Findings of Fact IX
(Appendix 22; Ap. 5454 to 57) found from the undisputed

evidence that:

"* * * at the time said Denali sailed from Seattle on

the morning of May 16, 1935, on her contemplated

voyage to various ports in the Territory of Alaska she

had on board and available to her navigating officers

for use during the course of said voyage, a complete

set of navigating charts for Puget Sound, British Co-

lumbia, Southeastern and Southwestern Alaska, Bering

Sea and Bristol Bay, as well as numerous other charts,

which were entirely adequate and sufficient for the safe

navigation of said Denali on her contemplated voyage.

That among said charts on board the Denali and avail-

able to her navigating officers at the commencement
of and during the course of said voyage, were United

States Hydrographic Office Chart No. H. O. 2828, be-

ing a large scale chart of Caamano Passage and adja-

cent waters, and United States Coast and Geodetic Sur-

vey chart No. 8102, being a smaller scale chart for
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Caamano Passage and adjacent waters, both of which

said charts were on the chart table of the DenaU and

in actual use by her navigating officers at and prior to

the time of said stranding, and either of which said

charts was a proper and sufficient chart for safe navi-

gation of said Denali through Caamano Passage and

the waters adjacent to the reef upon which the Denali

stranded. * * * That in addition to said United States

Hydrographic Office Chart No. H. O. 2828 and United

States Coast and Geodetic Survey Chart No. 8102,

there were on board and available to the navigating

officers of the Denali numerous other American and
Canadian Government navigation charts covering Ca-

amano Passage and waters adjacent thereto, and which

clearly showed the proper location of the reef upon
which the said Denali stranded; * * *. That the Pilot

and Third Mate of the Denali * * * were both experi-

enced officers and navigators and were entirely famil-

iar with the waters of Caamano Passage and the loca-

tion of the reef upon which the Denali stranded. * * *."

Nowhere in their brief do appellants refer to or chal-

lenge the District Court's decision or Findings of Fact above

quoted, respecting the sufficiency of the Denali's charts or

navigational equipment—nor, indeed, are they in a position

to do so since they offered no testimony whatsoever chal-

lenging or otherwise refuting the testimony of appellee's

witnesses upon which the Court's decision and findings re-

ferred to are based. Simply stated, this Court, in order to

sustain appellants' assertions, must find that all of the De-

ALi's navigating officers perjured themselves with respect to

the presence and use on board the Denali on the voyage

in question of chart H. O. 2828. Since appellants here con-

cede that their contention with reference to charts must fail,

if in fact the Denali was supplied with H. O. 2828 (a fact

disputed only by appellants' proctors and not by any testi-

mony in the case), it would seem that further argument

with reference to this subject might be considered super-

fluous; nevertheless, the following discussion and reference
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to uncontradicted, clear and convincing testimony is offered

to demonstrate the utter futility of appellants' contentions

respecting their assignments of error as to charts.

II. THE DENALI WAS EQUIPPED
WITH PROPER CHARTS

The following is established by positive and undisputed

evidence:

(a) That at the time the Denali sailed from Seattle on

May 16, 1935, she had on board a full and complete set of

charts for Puget Sound, British Columbia, Southeastern and

Southwestern Alaska, extending to the Bering Sea, including

Bristol Bay, as well as numerous harbor charts (Captain

Healy, Ap. 1578, 1751, 1833, 1838; Second Mate Larson,

Ap. 2197, 2201, 2250, 2297; Third Mate Lawton, Ap. 2330).

Third Mate Lawton said:

''We had a complete set of charts for Puget Sound
and British Columbia waters, and Southwestern Alaska,

Southeastern Alaska, Bering Sea, Bristol Bay. A com-

plete set of charts." (Ap. 2330.)

Findings of Fact IX (Appendix 22, 23; Ap. 5454 to 57.)

(b) That Second Mate Larson and Third Mate Lawton,

a few days prior to sailing, checked over and listed the charts

on board the Denali, of which there were several hundred,

covering the waters of Puget Sound, British Columbia,

Southeastern and Southwestern Alaska, Bering Sea, and va-

rious harbors, and compared the charts so listed with the

latest Canadian and American chart catalogs (Ap. 2330,

2331, 2196, 2197); Findings of Fact IX (Appendix 22; Ap.

5454 to 5457).

(c) That as a result of this examination and inspection,

and in accordance with the duties delegated to him by the

Master, Second Mate Larson prepared a requisition for such
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new charts as were deemed necessary to supplement those

already on board the vessel, pursuant to which new charts

were ordered and received on board the Denali prior to

sailing (Ap. 2197, 2198, 2331); Findings of Fact IX (Ap-

pendix 21\ Ap. 5454 to 5457).

(d) That when Captain William McDonald, Master of

the Denali in 1934, left the vessel in the fall of 1934 she

had a full set of charts for Southeastern and Southwestern

Alaska and British Columbia (Ap. 881, 882); Findings of

Fact IX (Appendix 7; Ap. 5454 to 5457).

(e) That at the time of the annual inspection of the

Denali in January, 1935, Assistant Local Inspector Kelly

found that the chart room drawers were full of charts (Ap.

836).

(f) That in addition to a full set of charts with which

the Denali was equipped, she was also supplied with sets

of British Columbia Pilot, Hydrographic Office Publication

176 (Ex. 66), and United States Coast Pilot for Alaska (Ex.

73), which publications clearly describe Caamano Passage

and the reef upon which the Denali stranded (Ex. 66, pp.

265, 266; Ap. 3780, 3781, 1750, 1751, 1754, 1755, 2195,

2329, 2200).

With reference to this subject and the rock upon which

the Denali stranded, British Columbia Pilot, Volume 2,

H. O. 176, page 266, states:

^^ZAYAS ISLAND. * * *

''JACINTO POINT, the southwestern extremity

of Zayas Island, has foul ground extending 1,000

yards south-southwestward from it, upon which is sit-

uated a round, rocky islet 20 feet (6.1 m.) high. * * *

''ROCK. A large rock, drying 12 feet (3.7 m.) and
connected with the island by a bank with depths of 4

to 10 fathoms (7.3 to 18.3 m.) is situated 1,600 yards
southeastward from the point eastward of Jacinto

Point."
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(g) That the latest C. & G. S. chart No. 8102 covering

the area in question and showing the reef and rock upon

which the Denali stranded was saved from the vessel and

was introduced in evidence as Exhibit A-10 (Ap. 2221,

2270); Findings of Fact IX (Ap. 5454 to 5457). An effort

was likewise made to save the Denali's navigating instru-

ments, including her compasses, which were removed from

their binnacles, as well as chart H. O. 2828 and other charts

with which the Denali was supplied, all of which were

placed in a lifeboat, which, due to the rough seas, swamped,

and upon orders of the master of the Coast Guard Cutter

Cyane was cut adrift and lost (Ap. 1578, 1580, 2391, 2392,

2395, 2396, 2136,2137, 1719).

(h) That chart H. O. 2828 was not only supplied to and

on board the vessel, but was in actual use by the officers

of the Denall at and prior to the time of stranding (Cap-

tain Healy, Ap. 1719, 1720, 1729, 1760, 1761, 1838; Larson,

Ap. 2223, 2224, 2225, 2229, 2230; Lawton, Ap. 2342, 2343,

2461; Obert, Ap. 1896, 1897). Findings of Fact IX (Ap-

pendix 23; Ap. 5454 to 5457).

(i) That chart H. O. 2828 was a usual and well-known

sailing chart for the waters in question, the last edition of

which, prior to May 16, 1935, and prior to the trial of the

case, was published in the year 1922 (Ex. 33; Ex. 69-F; Ex.

69-G; Ex. A-11; Ex. A-32); (Ap. 1720, 1838, 1839, 2225,

2226).

(j) That the Denali was fully supplied with the latest

Notices to Mariners, published weekly by the Hydrographic

Office, and from which any and all corrections or additions

to the various charts could have been and were made by the

ship's officers (Larson, Ap. 2199, 2201; McDonald, Ap.

882, 883, 884; Healy, Ap. 1839). Findings of Fact IX (Ap-

pendix 23; Ap. 5454 to 5457).

(k) That the vessel's magnetic course from Triple Island

Light through Caamano Passage was laid on chart H. 0.



77

282S by Captain Healy on the morning of May 18th, and

was on the chart table with chart C. & G. S. 8102 during all

of that day and at the time Pilot Obert and Third Mate

Lawton took over the watch at midnight, May 18, 1935

(Healy, Ap. 1729, 1760, 1761; Lawton, Ap. 2342, 2343,

2344; Larson, Ap. 2229, 2230, 2223, 2224, 2225; Obert, Ap.

1896, 1897, 1898, 1899). Captain Healy said:

^'Q. You laid out the course the 'Denali' was going to

follow on a chart, is that right?

''A. Yes.

^'Q. On what chart?

''A. On a large scale chart of that vicinity.

'^Q. What was the number of it?

^'A. 2828 (Ap. 1729)."

Findings of Fact IX (Appendix 7, 23; Ap. 5454 to 5457).

(1) That C. & G. S. chart 8102 was a proper and suffi-

cient chart for the safe navigation of the Denali through

Caamano Passage and the waters adjacent to the reef and

rock upon which the Denali stranded (Ap. 1731, 1746).

Findings of Fact IX (Appendix 8, 23 ; Ap. 5455). With refer-

ence to this subject. Captain Healy, upon cross-examination

without contradiction stated:

''A. Because it is not necessary to have chart No. 2828
to go through that passage. You can go through that

passage on that other chart just as well as you can
on Chart No. 2828.

''Q. You are indicating Chart No. 8102, Claimants' Ex-
hibit A- 10, as the one you could go through without
using Chart No. 2828, is that right?

^'A. Yes.

''Q. You think it would be safe to go through without
the large scale chart. No. 2828?

''A. You could.
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^'Q. Would it be safe and good practice to do it?

'^A. Yes." (Ap. 1731.)

And again, upon cross examination, Captain Healy testified

(Ap. 1746):

''Q. You think it would be perfectly proper to use that?

(referring to C. & G. S. 8102, Claimants' Ex. A-10).

"A. Absolutely.

'^Q. And no other chart?

"A. Yes.

"Q. There is nothing shown on any other charts that is

any better than on that chart?

^'A. That chart is just as good as any chart."

(m) That all of the sailing charts published, regardless

of scale, whether published through the Hydrographic Office

or by the Coast and Geodetic Survey, clearly show the reef

and rock upon which the Denali stranded and in the identi-

cal position on each published chart. (Richards, Ap. 3507,

3511, 3740, 3780, 3781). In this connection appellants' wit-

ness. Commander Richards, testified as follows:

"En route to Ketchikan I checked all available

charts, including those belonging to the 'Cyane/ * * *

about 20 charts in all.

''A. * * * Including one or more editions of the fol-

lowing charts: Hydrographic Office Chart No. 1584,

* * * and Hydrographic Office Chart No. 2828; Coast

and Geodetic Survey Charts No. 7002, No. 8002, and

No. 8102; * * * / jound them all to be in substantial

agreement as to Denali Rock and the immediate vi-

cinity,

''I might add that these charts included no exact

duplicate, but they did include different editions of

the same chart.
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''To summarize the results of our soundings, and

the bearings which we took, the bearings were in com-

plete agreement with the chart, and the soundings in

no case showed less water than is shown on the chart.

"Mr. Bogle: You are now referring to all these

charts?

"A. / am referring to all of the charts, correct.''

(Ap. 3507, 3511.) (Italics ours.)

And further:

"Q. What else did the bearings and soundings taken by
you on March 15, 1937, show?

"A. And that the rock on which the 'Denali' landed is

in the position as shown on the chart." (Ap. 3740).

Continuing, Commander Richards testified:

"Q. Is or is not the reef on which the ''Denali' stranded

a well known reef?

"A. It is. It is clearly shown on all the charts, and clearly

described in the Pilot books for those waters.

"Q. Is that reef on which the 'Denali' stranded shown
on the usual sailing charts ordinarily used by ves-

sels navigating Caamano Passage, and the waters of

the vicinity of said reef, or not?

"A. It is." (Italics ours.) (Ap. 3780, 3781.) Findings

of Fact IX (Ap. 5454 to 5457).

It is of interest to note the reason why appellants dis-

patched Commander Richards to the scene of the stranding

for the purpose of making a detailed survey of the reef and

to establish definitely its position. Appellants, apparently

relying on the absurd claim of Pilot Obert (later abandoned

in his testimony before the U. S. Steamboat Inspectors and

at the trial in the District Court) that the ship stranded on

an uncharted reef a mile northerly of the well known reef

located off the southeasterly end of Zayas Island, sent Rich-

ards to survey the area and establish definitely that there
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was no such uncharted reef and that the reef upon which

the Denali stranded was a reef well known to all naviga-

tors, shown on all charts of the area and described in the

British Columbia and United States Pilot Books (Exhibits

66 and 73). The fact that the reef on which the Denali

stranded was well known to navigators and shown on all

sailing charts was likewise alleged in appellants' amended

answer (Ap. 196). The identity of the reef being admitted

by appellee at the trial, it now suits appellants' purpose to

not only disregard Commander Richards' testimony above

quoted, based upon a detailed survey of the area and a check

of all navigation charts of these waters, but to assert, in

direct contradiction to the testimony of Commander Rich-

ards, that the rock upon which the Denali stranded is only

properly shown on chart H. O. 2828.

(n) That in addition to charts C. & G. S. 8102 and H. O.

2828, the Denali was supplied with two other new charts

referred to by Commander Richards as showing Caamano

Passage and the reef and rock upon which the Denali

stranded. These charts are C. & G. S. 7002 and C. & G. S.

8002 (Exhibits A-1 and A-18, Ap. 3707-11 inc.).

(o) That both Pilot Obert and Third Mate Lawton,

navigating officers of the Denali, at the time of and prior

to the stranding, and without reference to any chart or

pilot book and as a result of "local knowledge," knew of

the existence of the reef and rock upon which the Denali

stranded, its exact location with reference to Zayas and

Dundas Islands (Ap. 1922, 1923, 2102, 2365), and were

cognizant of the dangers it presented. Pilot Obert on pre-

vious voyages had frequently seen the reef and rock upon

which the Denali stranded and knew its exact location

(Ap. 1922, 1923, 2365, 2102). Pilot Obert said:

"Q. Was the existence of this reef upon which the De-

nali stranded known to you?

"A. Yes, sir.



81

"Q. Prior to the time she stranded?

'^A. Yes, sir." (Ap. 1922, 1923.)

Findings of Fact IX (Appendix 24, 8; Ap. 5454 to 5457).

(p) That for some time prior to the stranding, Pilot

Obert had been navigating the Denali without regard to

compasses or charts, piloting the same from visual sights

and objects with which he was thoroughly familiar and rely-

ing upon his ''pilot's eye" and "local knowledge." (Ap.

1914, 2102, 2367, 2519). Findings of Fact IX (Appendix

12; Ap. 5454 to 5457).

Having thus demonstrated that the Denali was prop-

erly equipped and supplied with charts entirely adequate for

her safe and seaworthy navigation, and that the Court's

findings of fact in this regard were supported by positive

and uncontradicted evidence, we consider now more spe-

cifically appellants' suggestions and arguments as to charts.

III. APPELLANTS' CONTENTIONS CONSIDERED

Appellants' entire argument with respect to this subject

is based upon what they choose to call "inconsistencies and

improbabilities" without support of any testimony, and in

the main, is predicated upon isolated and distorted refer-

ences to the record.

The first argument made by appellants (Br. 86, 87) is

that the appellee intended that the Denali should proceed

by the "outside" route of Hecate Strait and Caamano Pass-

age rather than by the "inside" route. This contention, while

wholly immaterial, and not raised in the District Court, is

answered by the testimony of the vessel's officers, particular-

ly that of Captain Healy, who stated that the selection of

the vessel's route from Seattle to her first port of call in

Alaska was left entirely to his judgment and discretion, and

was the route customarily taken by freighters (Ap. 1821,

1822). Furthermore, both charts H. O. 2828 and C. & G. S.
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8102 cover the ''inside" as well as the ''outside" passage in

this area (Ex. A-10, Ex. 33 ;
Ap. 1720). The record is barren

of any testimony even inferentially indicating that Mr.

Murphy or Mr. Tracy or any officer of appellee directed or

instructed Captain Healy which route he should take in

reaching the first port of call in Alaska. Moreover, it is un-

disputed that the Denali was equipped with a full set of

charts for Southeastern and Southwestern Alaska and Brit-

ish Columbia, including charts for both the "outside" and

"inside" routes, depending upon which route the Master's

judgment, based upon weather conditions and other factors,

indicated should be pursued (Ap. 1822, 2197, 2201, 2250,

2267, 2268). Appellants' reference to pages 1872, 1873 and

1876 of the Apostles (Br. 87) fails to disclose any reference

to this subject whatsoever.

Appellants next argue (Br. 87, 88, 89 and 90) that the

Denali should have been supplied with chart H. O. 2828.

The Court's finding of fact that the Denali was supplied

with this chart, and that the same was in use by her navi-

gating officers is supported by uncontradicted testimony (p.

76 of this brief; Ap. 1732, 1733, 1896, 1897, 2342, 2343,

2223, 1729, 1838). To sustain appellants' contention in this

regard, this Court must find that each and all of the De-

NALi's navigating officers perjured themselves with respect

to this subject. Referring to the truthfulness of the Denali's

officers, the District Court in its decision, said:

"No witness appeared to deliberately or knowingly

falsify. * * * I have never seen more honest, frank or

candid witnesses than those at this trial." (Appendix

13, 14.)

Chart H.0.2828isa usual and well-known sailing chart

for this area and "is used by all vessels going to Alaska by

w^ay of the inside passage as well as up through Hecate

Strait from Triple Island on." (Ap. 1720).
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Appellants infer that since no requisition for chart H. O.

2828 was produced for the years 1933, 1934 and 1935, the

same was not on board the ship and in use by her officers as

the testimony discloses. Due to the fact that many of ap-

pellee's old records were lost or destroyed, the District Court

refused to grant appellants' request that appellee be re-

quired to produce records prior to 1933. As previously point-

ed out herein, chart H. O. 2828 was published in the year

1922, some 13 years prior to the voyage in question (Ap.

2226, 1729, 1730).

Appellants' reference to the testimony of Pilot Obert

that ''a brand new set of charts" was purchased prior to the

voyage, is simply a distortion of this witness' testimony.

Pilot Obert stated:

^^Q. The U. S. chart that you used on that particular

voyage, when was that chart bought and put on the

ship?

''A. She had a brand new set of charts on this voyage.

"Q. Did you buy them? A. They were ordered from the

office and the second mate brought them into the

ship. She had some old charts and brand new charts

and harbor charts as well." ( Ap. 1989.)

Appellants suggest that the testimony of the vessel's

officers with respect to chart H. O. 2828 was ''somewhat

vague and not always consistent." We have referred to the

testimony of the ship's officers in connection with this sub-

ject (pages 76, 77 of this brief), which demonstrates the in-

accuracy of this suggestion. The inference is made that since

chart H. O. 2828 was not saved from the wreck, the same

was not aboard the vessel. The testimony is uncontradicted

that all of the charts and navigating instruments were placed

in a lifeboat and due to rough seas, the lifeboat swamped
and upon orders of the master of the Coast Guard Cutter

"Cyane" was cut adrift (Ap. 2390, 2392, 2393, 2394). Third
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Mate Lawton, who attempted to salvage all of the charts,

azimuth books and navigating instruments, stated:

^'A. We got the compasses, the bearing board and charts,

the azimuth book, put them all by the side of the

ship, and lowered them into the lifeboat.

^'Q. What was the state of the weather at that time?

Had it increased any?

"A. It was increasing, getting rougher all the time, very

fast. * * *

^'Q. What was loaded into this lifeboat, Mr. Lawton?

"A. We had lowered the ship's navigation instruments

down into the boat.

^^Q. Were the compasses put in the lifeboat?

^'A. Yes; the compasses.

''Q. How about the charts?

"A. The charts, yes; all the navigation instruments that

we took.

'^Q. The azimuth book?
''A. Yes, the azimuth book.

* * *

"Q. How was the sea and weather at that time, when
you started to do that?

^'A. The sea was real rough at that time, and we had
plenty of trouble. * * * There was water and oil in

the boat * * * Plenty of oil, crude oil." (Ap. 2390,

2391.)

And further:

^'A. Well, the boat was banging up against the side of

the 'Cyane' on account of the waves hitting it. I

stepped down to the bottom of the lifeboat and got

one of the compasses. * * * In doing so, I lost my
balance and started to fall in between the Hfeboat

and the Coast Guard Cutter. In order not to fall

in between the sides of the boat I threw myself

backwards, landing on the bottom of the boat with
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the compasses on top of me. The commander, or one

of the officers on watch hollered down to get out of

the lifeboat, that it was not safe in it any more

—

and I said, 'All right.' There was a bundle of charts

laying in the corner of the lifeboat where I was at,

and while waiting for the lifeboat to come up level

with the 'Cyane' I grabbed for this bundle of charts

but only succeeded in getting one of them. Well, I

didn't stop for any more. I had a chance to scramble

over onto the 'Cyane,' so I did that. The Hfeboat

was caving in, getting full of water, and it was

swamped. They ordered the lifeboat put astern,

towed on the line. * * * Two of them sank. * * * The
other two were so waterlogged that the commander
ordered them cut adrift.

''Q. Was any of that equipment, to your knowledge, Mr.
Lawton, ever saved that was within that boat other

than the chart that you have mentioned?

''A. None to my knowledge." ( Ap. 2394, 2395, 2396.)

Appellants' suggestion that ^'appellee's failure to save

H. O. 2828 is a very highly suspicious circumstance" (Br.

93), is obviously not sustained by the testimony ab6ve

quoted.

Appellants again infer (Br. 93) that chart 2828 was not

aboard because Second Mate Larson had placed certain lines

and ''vessel tracks" upon C. & G. S. 8102, which was saved

(Ex. A-10). An examination of this exhibit will show vessel

"tracks" not only through Caamano Passage but to the west-

ward and north, far beyond the point of stranding as well.

Both Second Mate Larson and Captain Healy explained

these "tracks" upon the basis of the usual custom of junior

officers on Alaskan vessels to plot their courses, gain "local

knowledge" of the run, and to secure distances, which are

noted for future reference (Ap. 1586, 1722, 1723, 1727,

2266, 2271).

Appellants' characterization of these tracks as "practice

courses" is simply a distortion of the evidence.
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Appellants, in further support of their inference that

chart 2S2S was not aboard (Br. 94, 95, 96 and 97) point to

the alleged statement of Pilot Obert, secured at the ''star

chamber" proceeding in the United States District Attor-

ney's office, previously referred to at page .... of this brief,

and refer to his conversation with Mr. Murphy upon the

former's return to Seattle following the stranding. The testi-

mony is clear that Pilot Obert reported to Mr. Murphy that

the reef upon which the vessel stranded was farther north

than that shown on the charts because the vessel had run

seven minutes beyond what Pilot Obert took to be Zayas

Island, and for that reason, and based upon his local knowl-

edge gained from many years of experience, concluded that

the vessel at the time of stranding had passed to the north-

ward of the reef shown by the charts to be located off the

southeastern end of Zayas Island, and had struck a different

or uncharted reef (Ap. 4128, 4130, 4131, 4137, 4138). To

demonstrate that Pilot Obert was incorrect in this conten-

tion, Mr. Murphy secured a different and smaller scale

chart than either C. & G. S. 8102 or H. O. 2828, which Pilot

Obert conceded were in use by him at the time of the strand-

ing, to-wit: H. O. 1584, which upon comparison with the

two charts in use at the time of stranding, clearly indicated

that the reef was marked in the same position upon all pub-

lished charts. In this connection, in his alleged statement at

the District Attorney's office. Pilot Obert said:

''Q. Do you mean to say that both charts are wrong

according to the observations there? A. Yes.

Q. And that the reef is actually a mile away from

where it is shown on both charts? * * * Does this

old chart show this reef? A. Just the same.

Q. And the new one? A. Yes.

j|« * *

Q. And the conclusion that you draw is that the chart

was wrong? A. The trouble is that the old survey

was not accurate.
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* * *

Q. Do you use two charts or just one? A. We always

compare them.

Q. Which chart did you use? A. Both of them.

* * *

Q. The United States chart that you used on that par-

ticular voyage, when was that chart bought and put

on the ship? A. She had a brand new set of charts

on this voyage.

Q. Did you buy them? A. They were ordered from the

office and the second mate brought them onto the

ship. She had some old charts, and brand new charts,

and harbor charts as well.

;(c * >|«

Q. If you had the new chart aboard the Denali—
A. It wouldn't have made any difference. Q. Why?
A. This reef shows on the other chart. * * *

Q. If you had had the new chart there would not have

been any stranding?

A. Yes, it wouldn't have made any difference.

* * jK

A. Well, I felt sure that the ship was past the reef. We
always see the breakers—

Q. According to the chart you were past the reef?

A. According to the chart we were past the reef.

* * *

Q. Was the chart that Mr. Murphy showed you on a

larger scale?

A. Not larger, but it is a different chart altogether."

(Ex. A- 17.) (Italics ours.)

In his conference with Mr. Murphy, Pilot Obert testi-

fied chart H. O. 2828 as being on board the vessel and in

use at the time of stranding (Murphy, Ap. 4126, 4127).

In his alleged statement before the District Attorney,

Pilot Obert was asked:

"Q. What was the number of the U. S. Chart? A. I am
not sure, I think it was 8920."
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was more similar to ''8102" than "2828." This contention,

of course, is absurd and requires no answer. Again, appel-

lants refer (Br. 96) to Pilot Obert's statement that there

was "a brand new set of charts on this voyage." Pilot Obert's

statement in this regard, quoted at page 87 of this brief,

disposes of this alleged inference.

Appellants, on page 96 of their brief, assert as an indica-

tion that H. O. 2828 was not on board the Denali, that no

mention was made of this chart until the taking of the de-

position of Commander Richards in March of 1937. The

absurdity of this suggestion is indicated by the fact that

the deposition referred to was the first proceeding in the

case and occurred long prior to the trial.

Appellants assert (Br. 97) that the purchase of Canadian

chart 314 (Ex. 72) is another circumstance indicative of

the absence of chart H. O. 2828. An examination of both of

these charts indicates simply that Canadian chart 314 covers

Hecate Strait (northern portion) in detail and does not take

in the waters to the northward, including Caamano Passage

and the reef upon which the Denali stranded, as does H. O.

2828 and C. & G. S. 8102. Any inferences to be drawn from

this suggestion, we submit, can be more favorable to ap-

pellee than to appellants since, if upon checking the chart

lists Second Mate Larson considered the necessity of having

Canadian chart 314, it must be obvious that H. O. 2828 was

already among the Denali's charts, or he would have in-

cluded chart H. O. 2828 in his requisition.

Appellants next claim that chart C. & G. S. 8102 was an

insufficient substitute for chart H. O. 2828 (Br. 98, 99 and

100).

If appellants were serious in this contention, they would

have most certainly called witnesses to testify that C. & G.

S. 8102 was not a sufficient or adequate chart for navigation

of the waters in question, and thus attempted to refute the
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to the effect that it would be perfectly proper to use chart

C. & G. S. 8102 (Ex. A-10) for navigation through Caam-

ano Passage, and this without the assistance of any other

chart, and that ^'chart C. & G. S. 8102 was just as good as

any other chart for this purpose." The record is utterly bar-

ren of any testimony in support of appellants' contention

in this respect. On the contrary, Commander Richards, the

only witness presented by appellants with any experience

whatsoever in the waters in question, did not deny the ade-

quacy of chart C. & G. S. 8102 for navigation through Caam-

ano Passage, but testified that chart C. & G. S. 8102 clearly

indicated the reef and rock upon which the Denali stranded

(Ap. 3507-11 inc.; 3780,3781).

In an effort to bolster this contention, appellants have

inserted at the end of the appendix of their brief what they

characterize as ''photostatic enlargements" of C. & G. S.

8102 and H. O. 2828 for purposes of comparison. Appellee

likewise invites such comparison, not only of the distorted

photostatic enlargements referred to, but to the actual ex-

hibits in the case (C. & G. S. 8102, Ex, A-10; H. O. 2828,

Ex. ?il and Ex. 33). It is obvious that both charts are identi-

cal except as to scale insofar as the location of the rock upon

which the Denali stranded is concerned. Both show a three-

fathom patch adjacent to the rock which is indicated either

by an ''asterisk" or "star dot" as in C. & G. S. 8102, or by a

"black dot" as on chart H. O. 2828. At page 99 of their

brief, appellants refer to a sketch which it is asserted they

have prepared from data noted on H. O. 2828 and C. & G. S.

8102, which sketch is not only entirely misleading but wholly

inaccurate. With respect to this drawing, it is sufficient to

say that the sketch as it relates to charts C. & G. S. 8102

completely ignores the rock upon which the Denali strand-

ed, and shows only the surrounding three-fathom patch,

whereas the sketch illustrating chart H. O. 2828 shows the
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rock in question surrounded by the three-fathom patch. The

drawing, therefore, is not only misleading but ignores un-

disputed testimony, including that of appellants' witness,

Commander Richards, above referred to (Ap. 3780, 3781,

3507, 3511). Here again appellants' contention is complete-

ly answered by the personal knowledge of Pilot Obert and

Third Mate Lawton as to the existence or location of the

reef and rock upon which the Denali stranded (Ap. 1922,

1923, 2365). Appellants allude to Pilot Obert's ''statement"

secured in the District Attorney's office, heretofore referred

to, in answer to which we refer to our previous discussion

of this subject, which will be found on pages 86, 87 of this

brief.

Lastly, appellants contend that appellee failed to prove

that the Denali was supplied with a chart which is a suffi-

cient substitute for H. O. 2828.

We feel that this contention has been amply answered

at previous portions of this brief and certainly by the testi-

mony of Captain Healy, referred to at page 77 herein.

While appellants disregard charts C. & G. S. 7002 and C. &

G. S. 8002 as being of too small a scale to permit accurate

navigation, their witness. Commander Welles, in explaining

his ''expert" testimony, employed chart C. & G. S. 7002 for

this purpose (Ex. 18). It is likewise undisputed that the

Denali was supplied with H. O. 1 583 (Ex. A-43) and H. O.

1584 (Ex. A-39) and that the so-called "new H. O. 1584"

is but a combination of these two charts without any change

or alteration so far as the waters in question are concerned

(Ap. 5414, 5416).

We believe it will be plain to the Court that the appel-

lants' entire argument and each subdivision thereof con-

cerning the alleged insufficiency of the Denali's charts is,

as we have previously pointed out, based not upon any tes-

timony in the record, but rather upon the "strong infer-

ences" drawn by appellants' proctors, which we have demon-
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strated are completely and clearly refuted by undisputed,

positive testimony by witnesses with personal knowledge of

the facts.

IV. EXONERATION UNDER BARTER ACT

As has been previously demonstrated, the Denali, prior

to, at the inception of the voyage and at all times up to the

point of stranding, was supplied and equipped with all f)ub-

lished charts relating to the waters in question, issued by the

Hydrographic Office and the United States Coast & Geodetic

Survey, said charts being as follows: H. O. 2828, H. O. 8102,

C. & G. S. 7002, C. & G. S. 8002, H. O. 1583, H. O. 1584,

and Canadian 314.

Even assuming that the Denali was not supplied with

chart H. O. 2828 (which appellee stoutly denies), it is clear

that C. & G. S. 8102 (Ex. A-10) admittedly supplied to

and in use on board the Denali, was adequate for the safe

navigation of the waters in question and rendered the De-

nali seaworthy with respect to charts (Ap. 1731, 1746).

The Court's finding of fact that "in fact the Denali was,

Iprior to, at the commencement of, and at all times during

said voyage, in all respects sufficiently and properly supplied

and equipped with navigational charts and navigational aids

adequate for her safe and seaworthy navigation upon the

voyage on which it was then engaged" is therefore fully

sustained by the testimony in the case.

Appellants apparently place considerable reliance upon

the decision of the Court in J'he Maria, 91 Fed. (2d) 819,

to support their inference concerning the inadequacy of the

Denali's charts, and would compare the factual situation in

that case with that of the case at bar. The Maria case was

strictly a Harter Act decision. The evidence in the Maria

case indicated clearly that there was no chart or other navi-

gational data on board the vessel showing the changed posi-

tion of a certain lightship, that the vessel's officers were ut-
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terly unaware of this changed position, and were unfamiHar

with the waters involved, with the result that the vessel

stranded, due to said inadequate information. In this con-

nection the Court said, at page 820:

"There were no data of any kind upon the ship which

showed the true situation, and all of the officers were

ignorant of the changes."

In connection with the questions of adequacy of charts

and whether '^due diligence" requires the largest scale chart

or all published charts to be on board the vessel to render

her seaworthy, the Court, in the case of The Oritani, 40

Fed. (2d) 522, in granting exoneration under the Harter

Act, said, at page 528:

''The second particular in which the libelant charges

the vessel with unseaworthiness is failure on the part of

the owners to supply her with adequate charts, par-

ticularly failure to have on board Chart No. 708 issued

by the United States Hydrographic Office, which is a

chart of Port Morant on a scale of 1 to 12,192, referred

to in the testimony as the large scale chart. Captain

Yates, who commanded the Oritani for upwards of two

years until December, 1923, testified that during that

time he had Chart 708. This testimony I accept. The
other officers of the Oritani were unable to state whether

or not this chart was on board when she left New York

in April, 1925. I will assume (although not find as a

fact) that Chart 708 was not on board. She had, ad-

mittedly, a chart of the coast line of Jamaica from

Morant Point to Port Royal, being H. O. Chart No.

1782, on a much smaller scale (1 to approximately

200,000). This chart contains practically all the navi-

gational aids that are supplied by the large scale charts.

The buoys for the navigation of the port are all marked.

Directions for entering or leaving the harbor are speci-

fied. Reefs are shown correctly, and the principal land-

marks designated. It is to be borne in mind that the

harbor of Port Morant is only about a nautical mile in

length. The course in or out is perfectly straight, indi-
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cated by buoys and landmarks. There is nothing lack-

ing on Chart No. 1782 which would affect the safe navi-

gation of a vessel within the waters of Port Morant. The
testimony of both navigating officers of the Oritani, to-

gether with that of Captain Yates, who had commanded
her during a period of two years, and of Captain Proud,

who had navigated the waters of Port Morant on many
occasions, was in agreement that H. O. Chart No. 1782

was sufficient. The only testimony to controvert this

was from the two experts called by the libellant, neither

of whom had ever navigated the harbor. Seaworthiness

is fitness for the contemplated voyage. The officers of

the Oritani were all familiar with the Port Morant har-

bor and its surroundings. I find that H. O. Chart 1782

in the possession of a master and officers who were en-

tirely familiar with the harbor of Port Morant was
wholly adequate for the safe navigation of the vessel,

and conclude that in the matter of charts the Oritani

was seaworthy and properly equipped and supplied."

(Italics ours.)

Upon appeal the Circuit Court (CCA. 3, 54 Fed. (2d)

1075) adopted the decision of the District Court above re-

ferred to as its own, commenting upon the excellent treat-

ment of the subject matter.

In the case of the Steel Scientist {United States Steel

Products Co. V. American & Foreign Ins. Co.), ^2 Fed. (2d)

752, (CCA. 2), it was contended that the vessel was unsea-

worthy in that her charts and light list had not been cor-

rected to indicate the existence of a certain new light. The

Court, speaking through Judge Hand, found that since the

vessel was supplied with proper "Notices to Mariners" indi-

cating that the light was to be, and had actually been in-

stalled prior to the vessel's departure, the charts could and

should have been corrected by the vessel's officers and that

furthermore, information concerning the new light was con-

tained in the Pilot Book supplements on board the vessel

and from which the necessary information could have been
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secured. The Court, holding the vessel to be seaworthy,

said, at page 753:

''It is true that there was an accumulation of these

pamphlets (Notices to Mariners) on board when the

ship left New York, said to amount to some 900 pages

in all ; but even so it would have taken only a few hours

at most to cull out from them all notices affecting the

waters between New York and Colon and to bring the

chart and the list up to date. * * * A ship must indeed

be reasonably fitted for her service, but ordinarily she

need not conform to a higher standard of care than that

which prevails among duly accredited masters of ex-

perience. The New York, 204 Fed. 764, 765 (CCA.
2); Spang Chaljant & Co, v. Dimon S. S. Corporation,

57 Fed. (2d) 965, 967 (C.C.A. 2); Louis-Dreyfus v.

Paters on Steamships, 67 Fed. (2d) 331 (CCA. 2);

The Marlborough (D.C) 47 Fed. 667, 670; The Cabo
Hatteras (D.C) 5 Fed. Supp. 725, 736."

The W. W, Bruce, 94 Fed. (2d) 834 (C.C.A. 2), cited

by appellants (page 104 of their brief), contains no factual

situation even remotely approaching that of the case at bar,

and hence will not be here discussed.

V. LIMITATION OF LIABILITY

In the concluding portion of their brief, pertaining to

the subject of charts, appellants (Br. 104, 105, 106) assert

that appellee was guilty of ''privity and knowledge" as to the

alleged insufficiency of the charts supplied the Denali for

the voyage in question.

Unless this court is prepared to hold that the testimony

of the Denali's navigating officers was perjured and not

worthy of belief, and that the District Court's findings with

reference to the adequacy of the Denali's charts are to be

disregarded, and that chart H. O. 2828 was not on board the

Denali, and that chart C and G. S. 8102 was inadequate

for the navigation of the waters in question, then the legal
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question respecting the
^

^privity and knowledge" of appel-

lee's managing officers becomes immaterial.

Assuming, for the purpose of argument, that the issue of

''privity and knowledge" is pertinent to appellants' conten-

tions relative to the alleged insufficiency of charts, the Dis-

trict Court, in its Findings of Fact IX (Appendix 22; Ap.

5454-57) found from the undisputed evidence that:

''* * * Petitioner's superintendent of maintenance

(Mr. Murphy), in accordance with the usual, customary

and safe practice, delegated to the master and navigat-

ing officers of the steamer Denali the duty of checking

the navigation charts and navigation aids on board said

Denali prior to the commencement of her contemplated

voyage, for the purpose of determining what, if any,

additional navigation charts or navigation aids were
necessary or required for said navigating officers of the

steamer Denali for safe navigation during the contem-
plated voyage, which duty the master and navigating

officers of the Denali were qualified and competent to

perform; * * *."

The duty of checking the vessel's charts and of ordering

such new charts as were deemed necessary for the voyage in

question was delegated, in accordance with usual, customary

and safe practice, to the master and navigating officers of

the Denali (Ap. 1514, 1515, 1534, 1535). This duty so

delegated was performed by the Denali's second officer

under the direction of the master and the charts ordered

were received and placed on board the vessel (Ap. 1514,

1515, 2197, 2198, 2331). That neither Mr. Wilson nor Mr.

McKinstry, appellee's managing officers, were experienced

navigators or had any knowledge of chart requirements

cannot be disputed. It is likewise clear that all matters per-

taining to navigational equipment, charts and compasses

were delegated by Mr. Murphy, appellee's Superintendent

of Maintenance, to the Denali's master and officers who
were competent to perform this duty (Ap. 1514, 1515, 1534,
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1535). Mr. Murphy was without active sea experience, nor

was he a navigator (Ap. 1297, 1445). Appellants do not

contend that this delegation of duty was improper. The

Yungay, 58 Fed. (2d) 352. (See also authorities, page 23

this brief.) We have elsewhere in this brief discussed at

length Mr. Murphy's relationship to appellee insofar as the

legal question of '^privity and knowledge" is concerned,

which will not be here repeated (Pages 24, 42, 66-70, this

brief).

Appellants contend that Mr. Murphy knew, or should

have known, that the Denali should be supplied with chart

H. O. 2828 and that his purchase of Canadian chart 314 was

a "confession" on his part that he should have purchased

chart H. O. 2828. As previously pointed out, Canadian chart

314 was requisitioned by the second officer and furnished

the ship in accordance therewith (Ex. A-1). There is no

testimony whatsoever that Mr. Murphy had any personal

knowledge of the charts on board the Denali, the charts

supplied upon such requisition, or that there was any insuf-

ficiency of charts. In this connection Mr. Murphy testified:

"Q. Mr. Murphy, did you, prior to the saiHng of the

Denali on May 16, 1935, have any knowledge of

any defect in her equipment, hull or machinery, or

any unseaworthiness in connection with the equip-

ment and appurtenances of that vessel, or of any

insufficiency or incompetency among her crew per-

sonnel, before she sailed?

A. None whatever." (Ap. 1329.)

Despite the assertions of the appellants of alleged in-

adequacy of charts and the ''privity and knowledge" of such

inadequacy by appellee's managing officers, appellants fail

to point out or contend that such facts, even if true, had any

causal relationship whatsoever to the stranding of the vessel

and her loss. That the alleged inadequacy of the Denali's

charts, as appellants suggest, could have no causal connec-
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tion with the loss of the vessel is established by the fact that

for some time prior to the stranding, neither Pilot Obert nor

Third Mate Lawton were navigating by chart or compass,

but rather from their intimate local knowledge of the waters,

conning the vessel by '^pilot's eye" and known landfalls.

Both were aware of the reef and the rock upon which the

Denali stranded, knew its existence and location (Ap. 1922,

1923, 2365).

With respect to the right of limitation, the necessity of

establishing the causal connection between the alleged un-

seaworthiness and the accident is conceded by all of the

authorities. In the case of The El Sol, 45 Fed. (2d) 852, at

page 855, it is said:

"To preclude limitation on the ground of privity or

knowledge it is not, in my opinion, sufficient merely to

prove that there was a failure in equipment inspection

or personnel to which the shipowner was privy or of

which he had knowledge. It must be shown that the

fault in equipment , inspection, or personnel actually

contributed to the accident in respect of which the ship-

owner seeks limitation." (Italics ours.)

To the same effect Lord v. Goodall etc. S. S. Co., Federal

Case No. 8506, affirmed 102 U.S. 541; Boston Marine In-

surance Co. V. Metropolitan Redwood Lumber Co. et al, 197

Fed. 703; The Calvert (1929), 37 Fed. (2d) 355; McGill v.

Michigan S. S. Co. et al, 144 Fed. 788. (See also authorities

at pages 25-26 this brief.)

"OFFICERING" ARGUMENT
It is contended by appellants that the system of officering

on the Denali violated Section 223 of Title 46 U.S.C.

An examination of the record in the District Court indi-

cates that Appellants did not place much reliance upon this

point during the trial for the record references to the ''officer

personnel" on the Denali consume but a trifling amount of

the testimony. Appellants' cross-examination on the com-

I
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pass and chart issues was literally exhaustive but barely

'^paused" to consider the subject of "officering." However,

the appellee having proven the seaworthiness of the Denali,

in fact, in all respects, it now seems to be the contention of

the appellants that possibly the appellee failed to comply

with certain "implied" meanings to be read into one of the

great number of Federal statutes which relate to vessels of

the United States.

Appellee has no inclination to minimize the necessity of

complying with all of the many requirements of law affecting

shipowners. At the same time, appellee feels that in apply-

ing these statutory enactments to the shipowner, it is ex-

tremely important to bear in mind that the individuals at-

tempting to comply with all of such provisions cannot be

expected to read into the plain language of the statute,

meaning which is neither expressed nor necessarily implied

therein.

I. SUMMARY OF APPLICABLE LAW
Section 223 of Title of the U. S. Code is taken from

Section 2 of Chapter 118, the Act of March 3, 1913 (37

Stat. 732 to 733), which Act in its entirety has been set

forth in the appendix to this brief, at page 29.

Section 1 of the original act appears as Section 222 of

Title 46 U.S.C.; Section 2 appears as Section 223 of Title 46

U.S.C.; and Section 3 appears as Section 235 of Title 46

U.S.C; Section 4 (repealing section) does not appear in the

Code. We shall hereinafter refer to the section numbers of

the original act only.

The general purpose of the instant Act is made manifest

in its title, being ^'To regulate the officering and manning of

vessels subject to the inspection laws of the United States."

This purpose is effectuated in Section 1 by making it un-

lawful for a vessel to be navigated ''unless she shall have in

her service and on board such complement of licensed officers
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and crew as may, in the judgment of the Local Inspectors

who inspect the vessel, be necessary for her safe navigation,'^

The mechanics of enforcing this elastic requirement is also

set forth in Section 1 of the statute as follows:

^^The Local Inspectors shall make in the certificate of

inspection of the vessel an entry of such complement of

officers and crew which may be changed from time to

time by endorsement on such certificate by Local In-

spectors by reason of change of conditions of employ-

ment. Such entry or endorsement shall be subject to a

right of appeal, (etc.)"

and in the last sentence of Section 1 it is provided that

"* * * if the vessel shall not be manned as provided

in this Act, the owner shall be liable to a penalty of

$100.00 (etc.)''

Section 2 of the same Act merely purports to establish

a minimum scale to guide the Local Inspectors in determin-

ing '^the minimum number of licensed deck officers required

for her safe navigation" on certain specified classes of ves-

sels, for entry in the vessel's certificate. The section then

sets forth the minimum scale and such scale, according to the

last paragraph of Section 2, is intended to establish a mini-

mum standard only and is not to be deemed to interfere in

any way with the authority of the Inspectors to approve a

safer system, if, in fact, the Inspectors feel that the exigen-

cies of a particular trade require the same—so long as such

system does not authorize a lesser number of licensed officers

than was set forth in the scale.

Section 2, unlike Sections 1 aitd 3, of the Act, contains

no penalty provision, for, as will be pointed out hereinafter,

in this brief, ( 1 ) the duties of the Local Inspectors are en-

forced not by penalties, but by means of other sanctions,

such as the supervisory control of the general inspectors plus

a natural reliance upon the self-interest of the local officials,

and (2) by making an appropriate ''entry" in the ''certifi-
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cate of inspection" of the vessel. The first sentence of Sec-

tion 1 of the Act thereupon makes it mandatory for the

vessel to comply with the requirements of the certificate

before being navigated. '^Any vessel of the United States

* * * shall not be navigated unless she shall have in her ser-

vice and on board such complement of licensed officers and

crew as may, in the judgment of the Local Inspectors who

inspect the vessel, be necessary for her safe navigation."

Thus, the duty which Section 2 indirectly imposes upon a

vessel is not to navigate the vessel unless she shall have in

her service and on board such personnel as the Inspectors

in the exercise of their judgment have required and approved.

Section 3 of the instant Act is the only portion devoted

to the subject of hours of labor, and it very clearly declares it

to be unlawful for an officer ^'to take charge of the deck

watch of the vessel upon leaving or immediately after leav-

ing port, unless such officer shall have had at least six hours

off duty within the twelve hours immediately preceding the

time of sailing," and ''that no licensed officer on any ocean

or coastwise vessel shall be required to do duty to exceed

nine hours of any twenty-four while in port, including the

date of arrival, or more than twelve hours out of any twenty-

four at sea/' (Italics ours.)

This last section, like Section 1, creates a direct obliga-

tion for the vessel and shipowner and therefore a penalty

provision is included as a means of obtaining compliance

therewith—thus, in each instance where the act imposes a

primary and mandatory duty upon the vessel. Congress has

provided the necessary sanction of a penalty in order to

insure the performance of that duty.

II. COMPLEMENT OF DECK OFFICERS AND THEIR

ACTUAL WATCHES ABOARD THE DENALI

The record reveals no dispute on the facts as to the

complement of licensed deck officers on board and in the
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service of the Denali on the voyage in question. Also, the

hours of the officers' watches are not in dispute. According

to the Denali's certificate, she vv^as authorized to sail with

one Master, three Mates and an optional pilot-mate (Ap-

pellants' Br., Appendix 70). The Denali had ''on board

and in her service," one duly licensed Master—Captain

Healy (District Court's Decision, Appendix 11). In fact,

Pilot Obert was also licensed as a Master as well as a Pilot

and Mate, but he was carried as a Pilot-mate (Ap. 1867).

The Denali had 'in her service and on board" three

licensed mates and, in addition, Pilot Obert, also a licensed

Mate. In other words, four licensed Mates were carried and

used (District Court's Decision, Appendix 11).

While it is common practice for large, ocean-going ves-

sels to carry but three mates who, themselves, generally

sustain the entire burden of being in regular charge of the

watch (a practice which Congress obviously had in mind

and approved as a minimum scale by authorizing the local

Inspectors to approve "three mates who shall stand in three

watches"), the owners of the Denali, because of the pecul-

iarities of the Alaska trade and Alaska navigation, deemed

such a system wholly inadequate and ill-adapted to the

achievement of safe navigation in Alaska waters. The

record shows (Ap. 2110, 2111), and the maps and charts

make even more apparent (Ex. 1, 2>2>, 69-a, 69-b, 69-c,

69-d, 69-e), how vastly different problems of Alaska navi-

gation are than the relatively simple navigation on the open

seas. In the Alaska trade, a vessel is but rarely out of sight

of land, yet considering the obstacles to be encountered, the

aids to navigation are relatively few and the currents at

times are so uncertain and incompletely charted as to make
it highly desirable to have a far more experienced officer

than the customary "mate" in charge of the deck watch at

all times. As a matter of fact, the greater part of Alaska

navigation is by piloting, the success of which depends upon
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the experience and ''local knowledge" of the navigator (Ap.

2110, 2111, 2803, 2840, 2899, 2947, 2973).

The minimum scale of three mates, together sharing the

full burden of the watch, would thus be much less satisfac-

tory than in the less difficult open sea trade routes.

It was because of these peculiar Alaska requirements

that Captain Glasscock in the spring of 1934 issued a general

order to all shipmasters and pilots as follows:

'To all masters and pilots:

April 4, 1934

General Order

"The practice of many of our pilots leaving the

bridge while the ship is under way has resulted in some
serious accidents.

"Effective this date, excepting when the steamer is

on the gulf or in open waters, never leave the ship in

charge of second or third officers when approaching

land and changing courses. These men are good officers

but lack experience.

"The master will see that this order is carried out

and fully understood by all concerned.

C. A. Glasscock,
Port Captain."

Appellants have characterized the above order as an

admission that all of petitioner's licensed mates were inex-

perienced and incompetent for their jobs (appellant U.S.A. 's

brief, p. 32). Clearly, such is not the case; the order rather

shows by incontestable evidence reduced to writing prior to

the time the Denali set sail that appellee recognized that

the "minimum system of watches" sanctioned by the statute

could not be safely adapted to the peculiar needs of Alaska

navigation.

In order meet the requirements of the Alaska trade,

it was customary (not merely on petitioner's vessel) to have

an officer possessing local knowledge gained from years of

experience piloting and navigating in Alaska waters, on duty
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as chief watch officer at all times vv^'hen the ship is being

navigated (Ap. 1871, 1872). This end was achieved by

having the master and an experienced mate-pilot (carried as

an extra, or fourth, mate) take charge of the vessel's navi-

gation during alternate six-hour watches. The regular mates

(first, second and third) were thus made available to stand

as auxiliary watch officers along with the master and pilot,

taking the burden of routine watch duty away from the

master and pilot—leaving the latter officers rested and free

to make use of their local knowledge as needed.

The record reveals one further characteristic of the

Alaska trade which makes necessary a deviation from the

more usual ''open sea" trade practices. Cargo vessels going

to Alaska are required to discharge their cargo at many rela-

tively uninhabited points where the lack of qualified, ''shore"

cargo men makes it necessary to assign one of the ship's

officers to supervise the unloading (Ap. 1452, 1331). The
first officer (mate) is customarily designated to attend to

these duties (Ap. 1452, 1331). Because of the time which

he devotes to "cargo" while at various Alaska ports, he is

not assigned any watch during the short hauls between

points of call "in Alaska" (Ap. 1452).

However, on the only long run of the voyage, i. e. be-

tween Seattle and the first port of call in Alaska, the first

mate regularly stands a watch, such watch being fixed by

agreement between the master and the mate (Ap. 1555).

Inasmuch as the instant voyage terminated prior to the ves-

sel's reaching its first Alaskan port of call, the first mate

actually was assigned a watch regularly throughout this voy-

age. His watch was different than that of the other mates

in that it was not "fixed," as to time, prior to the voyage,

thus permitting him to stand a regular watch as needed

while also being available as a relief officer to spell the others

for "coffee" (Ap. 2159 to 2163).

The record shows that First Mate Cleasby actually stood
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a regular watch by agreement with the Captain on both the

seventeenth and the eighteenth of May, the only two com-

plete days of the voyage (Ap. 2159 to 2163, 2179). May
19 commenced at midnight, but two hours and forty-

four minutes before the stranding; hence, the first mate

stood no watch on that day. On May 16, the date of sailing,

the Denali left Seattle at 5:40 a.m., (Ap. 2207) for West

Point, where, in compliance with the law, she loaded powder

—the remainder of her cargo—and thereafter, at 9:20 a.m.,

she sailed for Alaska. The First Mate, being the officer in

charge of cargo, attended to its loading. Because of this

fact, plus the fact that his duties, as ''executive" officer of

the ship, had been heavier than those of the remaining offi-

cers just prior to sailing (Ap. 1555), he testified that he

could not recall "for sure" performing any other duties on

the sixteenth, after the vessel sailed from West Point.

The actual loading of cargo at Seattle and West Point

was under the supervision of "stevedore bosses" (Ap., Cleas-

by, p. 2156). However, Cleasby was generally present as

the ship's "executive and disciplinary" officer in so far as the

handling of the crew was concerned. It was his job to see

"that everything was shipshape for sailing and that the crew

was all aboard" (Ap., Cleasby, 2157).

In addition to the regular navigation watches which

Cleasby stood, by agreement with the Captain, he also often

relieved the officer on watch for "coffee" (Cleasby, Ap. 2163,

2181).

The officers' watches, other than the First Mate's, were

set by the First Mate, under the Master's direction, at noon

of the day before sailing (Healy, Ap. 1555). At that time,

Second Mate Larson was assigned to stand watch with the

Master from 6:00 a.m. to 8:00 a.m. and from 6:00 p.m. to

12:00 m. Third Mate Lawton was assigned to stand watch

with Pilot Obert from 4:00 p.m. to 6:00 p.m. and from

12:00 m. to 6:00 a.m. (Ap.: Healy 1836, Cleasby 2142,
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2143, 2179, Lawton 1238, 1239, Larson 2216). Appellants

have urged that there was some testimony to the effect that

the Second Mate stood watch with the Master and the Third

Mate with the Pilot, thus implying that those officers stood

six on and six off along with the Captain and Pilot. Such

general references to standing watch ''with the Pilot or

Master" in no way indicates that the Mates were either re-

quired to or, in fact, actually did stand the same watches as

the Master and Pilot. The testimony of all the officers was

to the contrary (Ap. 1238, 1239, 2216).

To summarize, as to the ''officering" on the Denali, the

record shows that instead of being satisfied or attempting

to "get by" with the bare minimum scale set out in Section

2 of the statute—which minimum would have permitted a

division of the entire responsibility of the ship's watch be-

tween three mates—none of whom needed to be a pilot or to

possess extensive local knowledge to obtain his mate's license

and to be considered a wholly competent licensed mate—the

record indisputably reveals that on the Denali the officers'

watches from Seattle to the point of stranding were divided

among the three regular mates, the extra pilot-mate and the

master, with a view to obtaining the maximum degree of

safety for the trade in question. Thus, it was possible to

have an experienced offeer, possessing local knowledge, on

duty on the bridge at all times, not merely available when

the ship was being navigated, and, in addition thereto, two

of the regular mates were assigned eight-hour watches to be

stood with their more experienced superiors and the First

Mate regularly relieved the Captain and spelled the others as

needed.

III. ALLEGED STATUTORY VIOLATIONS

Appellants do not, as they could not, urge that the officer-

ing on the Denali violated the plain mandate of the statute

for the Denali had in service and on board a greater num-
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ber of licensed watch officers than was required by the mini-

mum statutory scale, and, furthermore, no officer stood

watch in excess of the maximum scale of hours clearly set

out in Section 3. Appellants' whole contention rests upon

mere inference or implication. Furthermore, such inference

or implication as appellants have urged to the effect that ( 1

)

the Master should stand no watch and (2) an ironclad sys-

tem of officers' watches was intended by Congress, is pri-

marily based upon: first, the opinion of one sea captain who

testified at a Congressional Committee Hearing to the effect

that in his opinion no master (including himself) should be

made to stand a watch (Br. 36) ; and second, upon an even

more remote reference to a specific system of watches which

another captain stated—in a mere letter to a Mr. Westcott

—

that he used on his vessel (Br. 27). These two ''sources"

which appellants have referred to the Court as being de-

monstrative of Congressional intent, are taken from the

''extended" remarks of one Congressman in the Congres-

sional Record—not even having been read before the House

in session. Furthermore, the Congressman in question stated

that he was inserting those two bits of testimony as illustra-

tive of the other side of the picture, both sides of which had

been presented to the Congressional Committee (Appendix

to appellants' br. 47, 50). Since such evidence does not

purport to state the views of even one Congressman as to

the meaning of the statute, it would seem highly improper

for appellants to even include the same in their brief, yet

appellants now ask this Court to find that Congress intended

to adopt such views as the law, but chose to do so by impli-

cation only.

Of course, the Congressional Committee took testimony

as to a great many actual practices of ships' watches, and a

multitude of ideas concerning what practices were desirable

may have been submitted; however, we earnestly submit

that all of such practices and ideas, though unquestionably
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of assistance to Congress in framing its legislation, are not

to be taken as supplements to the plain language which was

finally enacted and which alone becomes the law. That final

language does not purport to either approve or disapprove

any set system of officering a vessel, but instead merely pro-

vides a minimum scale as a guide to the Inspectors by leav-

ing it to such Inspectors to enter in the certificate and to

approve only such officering of a vessel as in their judgment

may make that particular vessel a safe vehicle for naviga-

tion in its own trade.

Appellants do not contend that the Denali violated

either the first or the third sections of the Act—though, as

has been pointed out hereinabove (p. 98-9), those are the

only sections wherein Congress imposed a direct duty upon

the vessel or its owners. Instead, appellants have found it

necessary in attempting to make out a case based upon a stat-

utory violation to assert that appellee's officering aboard the

Denali, though approved by the Local Board of Inspectors

for many years and which, appellants urge, has been used

by vessels generally in the same (Alaskan) trade, likewise

for many years (Br. 49), violates a certain '^impHed" mean-

ing in Section 2 which hitherto no counsel has been astute

enough to point out. A very diligent search by counsel has

revealed no case in which a violation of Section 2 has even

been urged, let alone implied during the more than twenty-

five years of its existence.

Specifically, appellants claim (1) that Section 2 of the

Act, by requiring a Master and at least three Mates, made
it inferentially unlawful for a Master to stand a regular

watch (Br. 25), and (2) that the requirement that the

minimum number of licensed mates which the Local Inspec-

tors should enter in the certificate of a vessel of the Denali's

class shall be "three mates who shall stand in three watches''

establishes an ironclad system of mates' watches (Br. 27)

which was violated aboard the Denali, despite the fact that
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there were four mates aboard and in her service, all of whom
regularly stood watches during the voyage. It is impossible

to determine exactly what system of watches appellants are

contending would have been proper in a case where the

shipowner desires to further safeguard the vessel by carrying

an additional pilot mate, such as occurred on our facts. It

would seem that appellants must be contending that, al-

though the "officering" would have been within the statutory

requirements had the vessel merely carried three mates and

permitted such mates alone to carry the entire burden of the

watch, by some sort of legal nicety in Section 2, Congress

made it unlawful to relieve the three mates standing regu-

lar watches by utilizing an additional mate and the Master

in such a way as to provide two watch officers rather than

one throughout the greater portion of the twenty-four hours

and, at the same time, have one watch officer with pilot's

experience in charge throughout the twenty-four hours.

Certainly the legislators who voted for the instant Act

in 1913 would have been greatly astounded at the proposi-

tion now advanced by appellants—that their "bare mini-

mum" could be thought to have made unlawful a system of

watches attempting to utilize two additional, more-ex^en-

enced "officers" along with the three mates in order to mini-

mize the peculiar hazards of a particular trade.

IV. STATUTE NOT VIOLATED

1. Legislative History

An examination into the legislative history of the Act,

one section of which appellant contends has been violated,

reveals beyond a reasonable doubt that no arbitrary or rigid

system of officers' watches was either intended or thought

desirable by the Congress—but, on the contrary, such his-

tory discloses that the intent of congress was to provide for

the exercise of administrative discretion in the matter of de-
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termining the officer personnel required on a particular ves-

sel in order to meet the safety demands of each and every

trade.

The specific portion of federal law claimed to have been

violated by the appellee was enacted in 1913 as one section

of an amendment to Section 4463 of the Revised Statutes

(Appendix 29). The original Section 4463, Revised Statutes,

became law by act of February 28, 1871, Chapter 100,

Section 14, 16 Statutes at Large, 446, and appeared in the

Revised Statutes (2nd Ed.), as follows:

'^'No steamer carrying passengers shall depart from

any port unless she shall have in her service a full com-

plement of licensed officers and full crew, sufficient at

all times to manage the vessel, including the proper

number of watchmen. But if any such vessel, on her

voyage, is deprived of the services of any licensed offi-

cer, without the consent, fault, or collusion of the

Master, owner, or of any person interested in the vessel,

the deficiency may be temporarily supplied until others

licensed can be obtained."

In 1903, in reply to a request from the Department of

Commerce and Labor, which department at that time had

under its general supervision the steamboat inspection law,

the acting Attorney-General rendered an opinion to the

effect that only the Board of Supervising Inspectors at

Washington would be authorized to determine what should

constitute a full complement of licensed officers and full

crew for steamers coming within the purview of the Act

—

and that such duty could not be lawfully delegated by the

Board to the Local Inspectors. Flint v. Marine Insurance

Company, 71 Fed. 210, 219, was said to provide judicial

authority in point. (25 Opinions Attorney General 56.)

The Attorney General's opinion concluded with the fol-

lowing paragraph:

''The fact that the board of supervising inspectors

meets but once a year, which is suggested as a reason
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for the exercise of the power in question by the local

inspectors, does not, in my opinion, offer any serious

obstacle to the proper regulation of the subject by that

board. It may, at any meeting, prescribe the rules by
which the complement of officers and crew of the sev-

eral classes of vessels shall be determined, leaving the

application of the same, in each instance, to the local

inspectors. This would insure uniformity of regulation

on the subject

—

a desideratum which Congress may well

be supposed to have had in view in vesting the authority

to make regulations in the supervising board; whereas,

under the present system, the requirements may be as

various as there are inspection districts'' (Italics ours.)

Apparently because of the above construction of the

statute—or, in any event, in view of such construction

—

Congress in 1908 amended the law so as to grant to the

Local Inspectors the power which the Attorney-General had

said they did not possess under the law as it previously

existed. Section 4463 of Revised Statutes, as so amended,

provided as follows:

"Sec. 4463. Any vessel of the United States subject

to the provisions of this title or to the inspection laws

of the United States shall not be navigated unless she

shall have in her service and on board such complement

of licensed officers and crew as may, in the judgment

of the Local Inspectors who inspect the vessel, be neces-

sary for her safe navigation. The Local Inspectors shall

make, in the certificate of inspection of the vessel, an

entry of such complement of officers and crew, which

may be changed from time to time by endorsement on

such certificate by local inspectors by reason of change

of conditions or employment." (Italics ours.)

In reporting the above bill out of committee, it was

stated that the existing law, as construed by the Attorney-

General, was "practically null and void." (Cong. Record,

Vol. 42, Pt. 4, p. 3395.)
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In the House Committee Report on the amendment, it

was said:

^'The local inspectors are the officers who inspect an-

nually, and oftener if need be, the hull, boilers, machin-

ery, and equipment of each vessel subject to the in-

spection laws. They have an intimate acquaintance

with the details of all inspected vessels in their respec-

tive districts, the trade in which they are employed, the

hours of their navigation, the nature of the waters they

traverse, and the amount of work on board. These local

inspectors, accordingly, are the most competent Federal

authorities to determine at all times the number of offi-

cers and men required on any given vessel.

"The power bestowed by the bill upon the local in-

spectors is a large power, but the commtitee does not

deem it practicable so to classify vessels by statute that

the number of officers and crew could be fixed intelli-

gently by Act of Congress. To be just and practicable,

such a general statute would have to be accompanied by
a long list of statutory exceptions and special rules,

which would have to be modified or added to, perhaps,

at every session of Congress. In fact, the committee

was requested to include in the bill special exemptions
for freight vessels, a special twelve-hour rule for certain

lake tugs, a rule for certain towboats on the Ohio, and
other propositions were alluded to. Doubtless there was
merit in some or all of these special suggestions, but the

committe decided that such details can better be deter-

mined by local administrative officers knowing all the

facts than by a committee of Congress. The powers
vested in the local inspectors are safeguarded by an
appeal from their determinations, first to the supervis-

ing inspector, and, if necessary, to the supervising in-

spector-general.

"The bill, by bestowing upon local inspectors the

power to fix the complement of officers and crew neces-

sary to the safe navigation of any vessel, thereby also

bestows in effect the power to regulate the number of

hours of labor on shipboard. The bestowal of such a
power of regulation, adapted to varying conditions as
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they exist on various types of vessels, in various posi-

tions on board such vessels, and on various waters, the

sea, the lakes and the rivers, marks a distinct advance
in legislation in the interest of labor. Safeguarded, as

proposed by the bill, that power can be exercised to

secure justice both to labor and capital.

''After a vessel has been inspected and the number
of her officers and crew fixed, it is sometimes desirable

by reason of change of conditions or employment to

change the number of the crew. To meet such situa-

tions the bill provides that the change in the number of

the crew may be made by indorsement on the certificate

without requiring a new certificate and a new inspection

throughout. Local inspectors may make this indorse-

ment at other ports where a vessel may change her em-
ployment, as well as the local inspectors at the port of

original inspection." (House Committee on The Mer-
chant Marine & Fisheries, Report 1226—See Appel-

lants' Brief, Ap. 24.)

The reason why Congress felt it all-important to leave

the details as to officering to the judgment of the local in-

spectors is thus made crystal clear—and we submit such

considerations are eminently proper in determining the ex-

tent to which Congress may be deemed to have disregarded

such considerations in later amendments.

The debate in the House which followed the reading of

the Committee Report develops in still sharper relief the

fact that no doubt existed in the minds of the Legislators as

to the meaning of the amendment—it was to empower the

local inspectors with the authority to exercise their own

judgment in determining whether each vessel was properly

officered and manned for the particular trade and conditions

which that vessel would have to meet. Such judgment, it was

thought, could be intelligently exercised only by the men

who were in daily contact with the needs of a particular

trade, and who were authorized and empowered by the in-

spection laws to keep in touch with the conditions aboard
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all vessels in their districts at all times throughout the year.

(For Congressional Discussion of this amendment, see ap-

pellant's brief, appendix, 20, 36.)

A great deal of power was thus vested in the Local In-

spectors—a shipowner being protected only by reason of his

right to appeal provided in the Statutes. The effect of the

legislation was to require the owner of the vessel to officer

and man his vessel in such a way as should be deemed fully

safe to meet the requirements of the trade in the judgment

of the Local Inspectors. Congressman Douglas, in explain-

ing the bill to the House, used these words:

''Now, we take it out of the power of the owners to

say what a full complement shall be and put it into the

hands of an inspector of the Government."

Insofar as pertinent to a determination of the present

case, Revised Statutes, Section 4463, found its final form in

1913 when it was amended and three new sections were

added.* (Appendix, pp. 29 to 31). The 1913 amendment

retained in Section 1 the whole of the prior law and added

thereto. Sections 2 and 3. Section 3 provided a maximum
scale of hours for licensed deck officers, while Section 2

provides the minimum officering scale which appellants urge

has been piolated. Section 2 provides (in part)

:

''That the board of local inspectors shall make an
entry in the certificate of inspection of every ocean and
coastwise seagoing merchant vessel of the United States

propelled by machinery and every oceangoing vessel

carrying passengers, the minimum number of licensed

deck officers required for her safe navigation according

to the following scale'' (Italics ours.)

Then follows the minimum scale, including the portions

which appellants rely upon:

* (Footnote: Minor changes were made in 1915 and 1918, but these do not
relate to any of the points at issue in this case.)
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''That no such vessel shall be navigated unless she

shall have on board and in her service one duly licensed

Master.

"That every such vessel of 1,000 gross tons and over,

propelled by machinery, shall have in her service and
on board three licensed Mates who shall stand in three

watches while such vessel is being navigated * * *.'^

And the last paragraph of the same Section 2 contains

the following proviso:

"That nothing in this Section shall be so construed

as to prevent local inspectors from increasing the num-
ber of licensed officers on any vessel subject to the in-

spection laws of the United States if, in their judgment,
such vessel is not sufficiently manned for her safe navi-

gation."

We submit that the proviso last quoted is of vital sig-

nificance in construing the effect of the new Section 2 upon

the law as it was prior to amendment. To give the proviso

any real meaning, it must have been included for but one

purpose—to make certain that the scale, theretofore set out,

would not be taken by the local inspectors to be an accept-

able standard, displacing the judgment of the Inspectors

based upon the particular ship and trade involved as pro-

vided by the 1908 amendment and continued in Section 1

of the amended act, but that the Local Inspectors should

continue to consider themselves the final arbiters and should

determine for themselves whether the minimum scale pro-

vided a sufficient complement of officers for safe navigation

in the trade in which a particular vessel might be engaged.

The official report of the House Committee on the Mer-

chant Marine and Fisheries (to which body was referred the

proposed 1913 amendment), which alone expresses the

unanimous views of that Committee on what the amend-

ment was intended to accomplish, reads as follows (omitting
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only the purely formal repetition of the Bill and statement

of minor amendments in Committees)

:

"The bill herewith reported amends existing law es-

sentially and materially as follows: First, by providing

that when a vessel shall have been manned as required

by law, and shall have been deprived by desertion or

otherwise of part of her crew, the master shall, if ob-

tainable, refill the crew with a full complement of mem-
bers of equal or higher rating. This obligation on the

part of the master is perhaps implied by existing law,

but it is not definitely required, and in terms the

law, as it now stands, really permits the master, if he

shall lose some of his crew required by the local in-

spector when he began his voyage, to proceed at his

discretion and to further navigate the vessel without

any effort to refill her crew. Your committee believes

this ought not to be allowed.

''Section 2 of the bill reported is entirely new law.

Existing law requires that no vessel shall be navigated

unless she shall have 'in her service and on board such

complement of licensed officers and crew as may in the

judgment of the local inspectors * * * be necessary for

her safe navigation,' but your committee believes that

unlimited discretion in the hands of local inspectors,

without any minimum requirement of law as to the

number or skill of crew or officers is not safe either for

the vessel itself or for other vessels upon the ocean;

therefore Section 2 of the bill provides a certain mini-

mum of licensed deck officers, according to a scale set

forth, and at the same time permits the local inspectors

to require a greater number of such officers if in his

judgment, informed by full knowledge as to any given

vessel and its circumstances, he deems the minimum
scale insufficient for her safe navigation. The commit-
tee recognized that it was impossible for Congress to

know just what number of officers might be required in

every case, and therefore we only prescribed such mini-

mum number as seemed to us absolutely necessary in

all cases for that safety of navigation which ought to be
required at all times. We deemed it necessary to guard
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against a vessel being by over-persuasion or influence

or carelessness permitted to go to sea so poorly officered

as to be unsafe herself and a menace to other vessels.

The scale we have provided is moderate and is fully

equalled by the present custom and practice voluntarily

adopted by the great majority of vessels. We believe

that motives of economy ought not to be permitted to

authorize a few vessels to be navigated without efficient

and sufficient officering.

'^Section 3 of the bill is also a new law and in our

judgment most essential and necessary. It is intended

to prevent overworked, tired, and weary, and therefore

unsafe officers from having charge of a vessel. There

was a great deal of evidence before us as to individual

instances of officers being on duty for more than sixteen

hours consecutively. Sometimes they were on duty

twenty-four hours and sometimes even much longer

than that. (See hearings before the committee, Feb. 1,

1912, pp. 12, 17, 18, 37, 39, 40, 41, and hearings Mar.

7, 1912, pp. 42, 45, 71 and 135). (Italics ours.)

(Sixty-second Congress, Second Session, 1911-1912,

House Reports, Vol. 3, Report No. 648.)

Thus, Congress in making the 1913 amendment to the

law, intended to continue the power granted to the Local

Inspectors by the Act of 1908 to determine by an exercise of

their independent judgment whether the officering of vessels

within their districts was sufficient to meet the requirements

of safe navigation in the particular trade, and the scale set

forth in Section 2 of the 1913 amendment was designed

merely to afford a bare minimum or guide to govern where,

in the opinion of the Inspectors, a system requiring more

officers and affording greater safety was not called for by the

needs of a specific vessel and trade. The elasticity afforded

by the 1908 law was continued with a bare minimum super-

imposed.

While not legislative ''history," it is often equally as

helpful in ascertaining what Congress had in mind in an

earlier Act to consider subsequent enactments dealing with
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the same or similar subject-matter. Thus, not until some

twenty-three years after the passage of the instant law, did

Congress first enact legislation clearly designed to establish

a rigid system of officers' watches, under which law it is

(provided that ''licensed officers'' as well as ^'sailors, coal-

passers, firemen, oilers and water tenders shall, while at sea,

be divided into at least three watches, which shall be kept

on duty successively for the performance of ordinary work

incident to the sailing and management of the vessel—nor

shall any licensed officer or seaman in the deck or engine

department be required to work more than eight hours in

one dayr 46 U.S.C. §673 (Act of June 25, 1936, Chap. 816,

Sec. 2, 49 Statutes at large 1934). (Italics ours.)

The logical implication is that Congress in 1936 felt that

the previously existing 1913 law regulating the officering of

vessels did not establish the rigid system of hours and

watches provided in the 1936 Act. Of course, the 1936 Act

is obviously labor legislation designed to afford the same

benefits to seagoing as to other laboring men, to-wit the

''8-hour day."

Appellants make some reference in their brief to the

Supreme Court case of O'Hara v. Luckenbach Steamship

Co., 269 U.S. 264 (pp. 16, 17 and 32 of appellant's Brief),

a case which went up from this Circuit. The statute in-

volved in that case was Section 2 of the Seamen's Act of

March 4, 1915, Ch. 153, 2>^ Stat. 1164, 46 U.S.C. 673 (an

amendment to which we referred in the preceding two para-

graphs). At that time, the Act provided that:

''The sailors shall, while at sea, be divided into at

least two, and the firemen * * * into at least three

watches, which shall be kept on duty successively * * *."

(Italics ours.)

The Court, referring to the statute, said:

"* * * the imperative requirement is that the watches
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into which they are divided 'shall be kept on duty suc-

cessively' that is to say, by turns, so that one watch
must come on as another goes off. The evident pur-

pose was to compel a division of the men for duty on
deck and in the fireroom and continuity of service, to

the end that in those departments the ship should at all

times be actively manned with equal efficiency." (Italics

ours.)

In view of the weight which the Supreme Court thus

attached to the "imperative requirement" in the statute that

the watches in the '^Seamen's" Act should be kept on duty

successively, the total absence of any such requirement in

the Statute now before this court is, we submit, significant.

Furthermore, while the ''Seamen's" Act requires all of the

seamen, etc., to be divided into two watches, §223 merely

requires that there shall be a minimum of three mates who

shall stand in three watches, without purporting to provide

for a situation where it is deemed necessary to require more

than the minimum number of watch officers.

In Tiger v. Western Investment Company, 221 U.S. 309,

our Supreme Court said:

''Subsequent legislation may be considered to assist

in the interpretation of prior legislation upon the same

subject."

2. Consideration of Statute in Its Entirety

Not only the legislative history, but also the context of

the Act itself indicates that Congress had no inelastic system

of officers' watches in view when the 1913 amendment was

enacted. An analysis of the complete Act sheds considerable

light on the meaning of that portion of the Act which it is

claimed appellee has violated. Sections 1 and 3 of the Act

in question impose a direct duty upon the vessel or the ship-

owner. But the appellee is not said to have violated either

of such sections. Section 2, on the other hand, only purports
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to state what entry the Local Inspectors shall make in the

vessel's certificate—and even such duty, it must be observed,

is only as to the ^^minimum entry'^—it being wholly direc-

tory beyond the minimum, calling for the exercise of ad-

ministrative discretion.

The difference between the duties thus imposed by Sec-

tions 1 and 3, as compared with Section 2, is further empha-

sized by the fact that Congress provided penalty clauses to

compel the shipowner to comply with those Sections which

impose a primary duty upon him, while no penalty is pro-

vided in Section 2 for the apparent reason that the primary

duty created by that Section is imposed upon the adminis-

trative officials alone. This does not mean that the require-

ments stated in Section 2 are wholly without teeth. As

pointed out, the vessel (by Section 1) is prohibited from

sailing without approved officering. Furthermore, the self-

interest of the local inspectors themselves in seeing that their

statutory duty is performed would probably be a sufficient

sanction; but, in addition thereto. Congress has provided a

penalty for non-performance of such duties.

''* * * all inspectors within the several districts, shall

enforce the provisions of this Title against all steamers

arriving and departing." (Revised Statutes §4496.)
"Every * * * inspector, who negligently or inten-

tionally omits any duty under the preceding section,

shall be liable to removal from office, and to a penalty

of $100 for each offence * * *." (Revised Statutes

§4497.)

Also, Congress has granted the Supervising Inspectors

the authority and imposed upon them the duty of investigat-

ing and ascertaining whether the local inspectors are in fact

functioning as required by law.

^^Duties of Supervising Inspectors: Each supervising

inspector shall watch over all parts of the territory as-

signed to him, shall visit, confer with, and examine into
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the doings of the local boards of inspectors within his

district, and shall instruct them in the proper perform-

ance of their duties; and shall, whenever he thinks it

expedient, visit any vessels licensed, and examine into

their condition for the purpose of ascertaining whether

the provisions of this Title have been observed and
complied with, both by the board of inspectors and the

master and owners. All masters, engineers, mates, and

pilots of such vessels shall answer all reasonable in-

quiries, and shall give all the information in their power
in regard to any such vessel so visited, and her machin-

ery for steaming, and the manner of managing both."

(R. S. §4406, 46 U.S.C. §376.)

See also §377 and §378 of Title 46 U. S. Code.

Thus, Congress has reasonable assurance that the statu-

tory duty imposed upon the local inspectors by Section 2,

would, in fact, be carried out without the necessity of in-

serting any additional penalty provision.

Naturally, since the express language of Section 2 creates

a sliding scale as to what shall be deemed lawful ^'officering"

for a specific vessel, dependent, in the last analysis, upon

the exercise of the Local Inspectors' judgment, neither the

vessel nor the shipowner could justly be penalized for adopt-

ing such system of officering as, in the judgment of the Local

Inspectors, is in line with the requirements of Section 2 of

the Statute.

A closely similar situation came before the Supreme

Court in the La Bourgogne case, 210 U. S. 95, at 133, et seq.

It had been contended that the La Bourgogne was not fully

equipped with the lifeboats, life-rafts and disengaged ap-

paratus required by the laws of the United States. By Re-

vised Statutes, Section 4484, United States Compiled Stat-

utes, 1901, p. 3055, it was required that ''* * * every steamer

navigating the ocean * * * shall be provided with such num-

bers of lifeboats, floats, rafts, life-preserves and drags as

will best secure the safety of all persons on board such vessel
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in case of disaster, and * * * shall have the lifeboats re-

quired by law provided with suitable boat disengaging ap-

paratus so arranged as to allow such boats to be safely

launched while such vessels are under speed or otherwise,

and so as to allow such disengaging apparatus to be operated

by one person disengaging both ends of the boat simultane-

ously from the tackles by which it may be lowered to the

water." In the same Section, it was further provided that

''the Board of Supervising Inspectors shall fix and determine,

by their rules and regulations, the kind of Hfeboats, floats,

rafts and life-preserves, and drags that shall be used on such

vessels," etc. We quote from the opinion in La Bourgogne

rendered by Mr. Justice White:

''Rev. Stat. Sec. 4405 (U. S. Comp. Stat. 1901, p.

3017), makes it the duty of the Supervising Inspectors

and the Supervising Inspector General to meet once a

month as a board and to 'establish all necessary regu-

lations required to carry out in the most effective man-
ner the provisions of this title, and such regulations,

when approved by the Secretary of the Treasury, shall

have the force of law.'

"Exercising the authority thus conferred upon them,

the board fixed the total capacity of lifeboats and life

rafts on steamers navigating the ocean of the tonnage

of La Bourgogne at 5,670 cubic feet. It is not ques-

tioned that La Bourgogne was equipped with lifeboats

and life rafts to the capacity of 6,600 cubic feet, nearly

a thousand feet more than the regulations having the

force and effect of law required. Nor is it disputed that

the vessel was duly inspected under the law, and re-

ceived the certificate of complete equipment required by
the statute, and was certified to be entitled to carry

1,019 passengers,—many more than were on the steam-

er at the time she was lost. And, indeed, the supervis-

ing inspector and assistant testified that La Bourgogne
had complied with all the requirements imposed.

"The argument is that, although all the things just

stated be true, yet, as the statute, when closely consid-
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ered, required a greater capacity of lifeboats and rafts

than was exacted by the regulations, the statute, and
not the regulations, must be considered in determining

the sufficiency of the equipment. But we think this is

completely answered by the context of the statute, and
especially by Section 4405, which gives to the regula-

tions of the board the effect of law.

There is no question, as found by both courts, that

the apparatus in use on La Bourgogne was that re-

quired by the board, and the officers of the board testi-

fied that the apparatus in use was adopted in compli-

ance with their requirements, and was the best and
only apparatus suitable for the purpose. Again, the con-

tention that the regulations of the board are inconsist-

ent with the statute, we think, when the statute is con-

sidered as a whole, is without merit. Even, however, if

it were otherwise, as compliance on the part of the peti-

tioner with the regulations adopted by the board was
compelled by law, it cannot be that upon it was cast the

duty of disobeying the regulation at its peril, thus, on

the one hand, subjecting it in case of non-compliance to

the infliction of penalties, and, on the other hand, if it

fully complied with the regulations, imposing a liability

upon the assumed theory that there had been a viola-

tion of law.'' (Italics ours.)

It is a universally recognized principle requiring no cita-

tion of cases that all Sections of the same Act must be con-

strued together in order to comprehend and effect the ends

which Congress had in mind. Thus it is essential to consider

Section 3 along with Section 2. Especially is this true where

a construction is being urged which at best must arise by

impHcation or inference alone. A careful reading of Section

3 discloses that the subject of watch hours was completely

covered therein. The report of the House Committee on the

1913 amendment in discussing the aims which Congress had

in mind in the respective sections at no point suggested that

Section 2 concerned the question of watch hours. However,

it was specifically pointed out in that report that Section 3
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was the part of the Bill ^'intended to prevent overworked,

tired and weary, and, therefore unsafe officers from having

charge of the vessel There was a great deal of evidence be-

fore us as to individual instances of officers being on duty

for more than sixteen hours consecutively. Sometimes they

were on duty twenty-four hours, and sometimes even much

longer than that." (Report of House Committee on Mer-

chant Marine & Fisheries, see appellants' Brief, Appendix

p. 55.)

Since then, the subject of watch hours was dealt with in

detail in Section 3 ; we submit that the language in Section 2

which sets out a minimum scale of ''three mates who shall

stand in three watches" carries no implication of a set sys-

tem of hours for watches no matter how many watch offi-

cers are utilized, but rather means exactly what it says, that

there shall be a minimum of three mates each of whom shall

stand a watch.

It is of significance to note that in Section 2, Congress

has attempted to provide for the safe officering of not only

vessels in the same class as the Denali, but also vessels of

other classes. Thus, it is provided that vessels "of 1,000

gross tons * * * engaged in a run of less than four hundred

miles * * * shall have two licensed mates" and that vessels

"of 100 gross tons and under two hundred gross tons * * *

shall have * * * one licensed mate * * * but if such vessel"

is engaged on a run of over "twenty-four hours, then such

vessel shall have two licensed mates."

If the portion of Section 2 which appellants claim has

been violated does imply, as appellants contend, that the

Master shall stand no watch and that each mate shall stand

watch for but eight hours, then we are presented with the

anomalous situation of finding that Congress, in the very

same section, in fact in the same sentence, provides for a

mate on a second class of ship standing a twelve hour watch.

Also, in the same section Congress apparently authorizes a
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vessel to operate with but one licensed mate, and since that

mate by Section 3 can not remain on watch in excess of

twelve hours, either the Captain must stand a watch or else

the alternate watch is to be left wholly to an unlicensed

seaman.

Consistency within the act and particularly within a

single section of the same act, is a cardinal tenet to be ob-

served in construing any statute.

3. Customary Nature of Watches

Appellants refer to Captain Healy's testimony as show-

ing that it was a long-established custom on Alaskan vessels

for the Master and the Pilot-mate to stand alternate watches

of six hours. Appellee admits such custom and submits that

its express approval by the Local Inspectors over a long

period of years shows clearly that both such officials and

shipowners generally in the Alaska trade have always

deemed such practice to be in conformity with the law.

Appellants' further intimation, at pp. 47, 48 of the their

brief,—that it was customary for the Second and Third

Mates to stand alternate six hour watches and for the First

Mate to stand no watch—has no foundation in the record,

but, rather, the uncontradicted testimony of all the witnesses

who testified on those points shows that it was the usual

practice and that, in fact, on the Denali the watches of the

Second and Third Mates were fixed at noon of the day be-

fore sailing and called for but eight hours on duty out of

twenty-four.

As to the First Mate, it was customary for him to take

charge of ''discharging freight in the North" (Alaska), and

hence he was not delegated any regular navigation duties

after the vessel reached Alaska; however, the further testi-

mony, which appellants do not refer to, shows that it was

also a practice of long standing for the First Mate to stand

watch regularly during the voyage from Seattle to the first
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point of call, the duration and time of such watch to be fixed

by agreement of the Master and the Mate. Healy (Ap.

1555), Cleasby (Ap. 2145).

In fact, the First Mate did stand a watch regularly on

the only two complete days of the voyage (see p. 103, this

brief), so that appellants' contention that the customary

practice was otherwise, is without support and immaterial.

Appellants' contention that the alleged ''improper officer-

ing" aboard the Denali was ''customary" and well-known

is, in itself, an extremely potent argument in favor of such

"officering" being lawful, for it is to be noted that the Local

Inspectors, themselves, testified at the trial that they were

men who had spent many years in intimate contact with

the Alaskan trade, as seamen, officers, and later as inspectors,

and must, therefore, have been acquainted with the "cus-

tomary" features of the "officering" in the Denali (Robin-

son, Ap. 802, 803, Kelly, Ap. 814, 815, 825, 826). Yet, the

inspectors had for years approved the practice as being a

proper one under the law—as is indicated by their issuance

of certificates permitting vessels so manned and officered to

regularly go to sea, which certificates expressly found as

follows:

"We, further certify that said vessel at the date here-

of is, in all things, in conformity with the laws govern-

ing the Steamboat Inspection Service and the Rules and
Regulations of the Board of Supervising Inspectors."

I (Appellants' Brief, Appendix p. 70.)

The duty of both the Local Inspectors and the Supervis-

ing Inspectors required them to withhold certificates from

all vessels which in their opinion were not fully complying

with the requirements of law. Their duty is stated in 46

U.S.C. at Section 435, as follows:

cc* * * whenever any Local Inspector or Supervising
Inspector ascertains to his satisfaction that any vessel

subject to the provisions of this and the following chap-
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ters, has been or is being navigated or operated without

complying with the terms of the vessel's certificate of

inspection regarding the number and class of licensed

officers and crew, without complying with the provisions

of law, * * * the said local or supervising inspector shall

order the owner or master of said vessel to correct such

unlawful condition, and may require that the vessel at

once cease navigating and be submitted to re-inspec-

tion
;
and in case the said orders of such inspector shall

not at once be complied with, the said inspector shall

revoke the said vessel's certificate of inspection * * *."

In addition to the mere admissions of the Local Inspec-

tors as to their complete acquaintance with Alaskan vessels

and navigation—a fact of which this Court could no doubt

take judicial notice—Section 435 of Title 46 U.S.C. im-

poses the duty upon the Local Inspectors as follows:

''In addition to the annual inspection, the local in-

spectors shall examine, at proper times, steamers arriv-

ing and departing to and from their respective ports, so

often as to enable them to detect any neglect to comply

with the requirements of law."

Not only the Local Inspectors, but also the Supervising

Inspectors are by statute obligated to investigate and ex-

amine into the activities of the Local Inspectors in the per-

formance of their duties, and to themselves take action where

the shipowner might be violating the requirements of law

(See p. 119 of this brief).

The only possible conclusion to be reached in view of the

above quoted provisions of law relative to the dtuies of the

Local and Supervising Inspectors, the actual knowledge of

the Local Inspectors and their findings, set forth in their cer-

tificate authorizing the Denali and other vessels in the

Alaskan trade to sail, officered in the customary manner, is

that such administrative officials for many years had deter-

mined to their complete satisfaction that the customary

system of officering used aboard vessels in the Alaskan trade,
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and on the Denali on the voyage in question, fully complied

with the requirements of law. The continuous issuance of

certiiicates permitting such vessels to navigate constituted a

finding to that effect, for by express mandate of the statute,

the inspectors are only authorized to issue certificates origi-

nally—and to permit such vessels to retain certificates al-

ready issued—where, among other things, the manning and

officering fully comply with the law.

It is elementary that the determination of the admin-

istrative officials charged with the enforcement of a law, as

to the meaning of that law, will not be overturned, save

where the clear language of the statute is in conflict there-

with. Certainly, no mere inferences adduced from opinions

of witnesses giving evidence to a Congressional Committee

should be grounds for rejecting the findings of these officials

over many years.

In Dismuke v. United States, 291 U.S. 167, at page 174

(cited at p. 46 of brief of appellant United States of Amer-

ica), the Supreme Court, referring to the effect to be given

such an administrative determination, said:

'^This has been the administrative ruling since 1920

—

a construction of such long-standing is not lightly to be
overturned."

In Wisconsin v. Illinois, 278 U. S. 367, at page 413,

speaking with reference to the effect of a long-standing ad-

ministrative construction of the statute, Chief Justice Taft

said:

I

"Nothing is more convincing in the interpretation of

a doubtful or ambiguous statute * * *." (Citing many
cases.)

See also United States v. Shreveport, 287 U. S. 77;

Swendig v. Washington Water Power Company, 65 U. S.

322; United States v. State Bank, 31 U. S. 29, 8 L. Ed. 308;
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May Chee Chong v. Weedin, 28 Fed. (2nd) 263 (CCA. 9)

;

Annotation in 73 L. Ed. at p. 322 et seq; 69 C J. 1025 et

seq.

In United States v. Shreveport Grain & Elevator Com-
pany, 287 U. S. 77, 83, the Court referred to the relative

weight to be given to expressions found in committee re-

ports as contrasted with the construction given to the statute

by administrative officials. It was said:

''Our attention is called to the fact that the House
Committee on interstate and foreign commerce in re-

porting the Bill * * * agreed with the view that the

authority to make rules and regulations was confined to

the establishment of tolerances and exemptions * * *.

In proper cases, such reports are given consideration in

determining the meaning of a statute, but only where
that meaning is doubtful. They cannot be resorted to

for the purpose of construing a statute contrary to the

natural import of its terms. * * * Like other extrinsic

aids to construction, their use is to 'solve but not to

create an ambiguity.' * >i^ * 'if the language be clear, it

is conclusive. ***'***
"Moreover, the practical and long continued con-

struction of the executive department charged with the

administration of the Act and with the duty of making
the rules and regulations therein provided for, has been

in accordance with the views we have expressed as to

the meaning of the Section under consideration. * * *

If the meaning of the statutory words were doubtful, so

as to call for a resort to extrinsic aid in an effort to reach

a proper construction of them, we should hesitate to

accept the committee reports in preference to this con-

temporaneous and long continued practical construc-

tion of the Act on the part of those charged with its

administration. Such a construction, in cases of doubt-

ful meaning, is accepted unless there are cogent and
persuasive reasons for rejecting it * * *." (ItaHcs ours.)

And when, as in the instant case, the long-standing con-

struction is by administrative officials who by the statute are
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given some discretion in applying a part of the law, it is even

more convincing. Thus in Lucas v. American Code Company

^

28 U,. S. 445, at page 449, it is said:

''Much latitude for discretion is thus given to the

administrative board charged with the duty of enforcing

the act. Its interpretation of the statute and the prac-

tice adopted by it should not be interfered with unless

clearly unlawful."

It has even been said to be proper for the Court to give

considerable weight to the mere custom and practice of

those to whom the Act applies, where an old Act has not

been otherwise construed for many years. Thus in United

States V. State Bank, 31 U. S. 29, 6 Peters 29, 8 L. Ed. 308,

the Supreme Court said:

''We think the practice was founded in the true expo-

sition of the terms and intent of the Act; but if it were

susceptible of some doubt, so long an acquiescence in it

would justify us in yielding to it as the safe and reason-

able exposition."

See also Macon City v. Williams (Missouri), 224 S. W.
835; Willis et al. v. Moore & Davis (Tennessee), 271 S. W.
736; West v. Boston & Maine Railroad, 129 Atl. 768 (New
Hampshire), 42 A.L.R. 176.

V. APPELLANTS' CONTENTIONS CONSIDERED

For the purpose of presenting a coherent statement of

appellee's position relative to the alleged improper "officer-

ing," we have under headings I through IV, supra, presented

affirmatively an analysis of the pertinent law and a sum-

mary of the applicable facts. We believe that the above

matter clearly answers the appellants' contentions on "offi-

cering." At this point, however, we wish to direct the atten-

tion of the Court to certain specific portions of appellants'

argument, the erroneous nature of which calls for specific

comment.
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First of all, appellee does not urge that the act in ques-

tion regulating as it does the minimum number of licensed

deck personnel on certain vessels is not a safety measure

(Appellants' Br. 16 to 18).

The gist of appellants' claim seems to be that the ''offi-

cering" scale set out in section 2 as a minimum limit upon

the discretion of the Local Inspectors, inferentially imposes

a mandatory duty upon the shipowner— (1) to prohibit the

Master from standing a watch, and (2) to divide all watch

officers' hours into an ironclad system of watches. To sup-

port their contention appellants refer this Court to certain

bits of evidence (Radforth's letter, and Hibberd's testi-

mony) which was related before a Congressional Committee

to enlighten that body as to "one side" of existing condi-

tions. (See page .— of this brief.) The statement by appel-

lants (Br. 26) that such evidence was read by Congressman

Hardy in "explanation of what was meant" by a portion of

section 2 is wholly untrue. No member of Congress or any

other authority has ever advanced the theory now espoused

by appellants that section 2 prohibits the master from stand-

ing a watch and creates an exact and inflexible system of

mates' watches. We have heretofore pointed out (page ....

of this brief) that the legislative history of the act reveals

a clear legislative intent to avoid an ironclad system of

"officering" and as to permit the Local Inspectors to attain

maximum safety for the particular locality, the type of ves-

sel, and the trade involved. That the Local Inspectors at

Seattle were in fact acquainted with and approved the sys-

tem of "officering" now complained of has also been shown

hereinabove (pages 124 to 125, supra).

At page 29 (end of first paragraph) of their brief, ap-

pellants quote one sentence from the District Court's Deci-

sion and intimate that thereby the District Court admitted

that appellee's watches did not literally comply with the

statutory scale. A reading of that sentence with its context
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(Ap. 5477, Appendix 12) shows that the Court was in fact

but repeating appellants' argument and clearly was not

stating its own conclusion.

Appellants then proceed to argue from their assumption

of no literal compliance, that appellee cannot substitute a

different system for that which section 2 requires, citing au-

thorities (Br. 29, 30). Obviously there is no question of

''substitution" involved, for appellee ''exceeded" a minimum

scale set out in the statute—it did not replace a statutory

requirement with its own conception as to what might be a

sufficient scale.

Appellants point to no evidence whatsoever tending to

show that the officers were in any respect tired or fatigued.

This fact is made more apparent by their reliance upon a

mere scrap of testimony which they describe as an "elo-

quent" reflection of the nature of the watches on the De-

NALi (Br. 46):

''Well, it was a long watch and a long bearing and
it does not mean anything." (Appellants' italics.)

Once again a reference to the context in the record (Ap.

2466) shows that Third Mate Lawton in using the foregoing

language was merely describing the manner of taking and

entering a particular four point bearing on a distant light,

and the language just quoted constitutes his comment to the

effect that the light was so distant as to require an unusually

long "watch" (or vision). The subject of officers' "watches'^

was wholly outside of the conversation.

It would of course be wholly impracticable for appellee

to attempt to point out to this Court all of the many inac-

curacies and unfounded assumptions contained in appellants'

brief—nor do we think it necessary, for many of such errors

are self-apparent.

Appellants cite numerous authorities to show that the

shipowner may be held responsible for knowingly sending
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incompetent officers to sea. We concede the law but fail to

see its relevancy, for the competence of the Denali's officers

was established by undisputed evidence before the District

Court. In their brief, however, appellants seem to rely upon

the theory that because the vessel stranded the officers must

have been incompetent. Certainly no court which is con-

fronted daily with examples of the failings of wholly com-

petent persons needs any citation of authority to demon-

strate that competent individuals do commit negligent acts.

In the recent case of The Marianne (D. C. La.), 24 Fed.

Supp. 786 at 788, a similar contention was made by proctors

who now represent appellants in this appeal. There, a vessel

stranded due to the failure of its navigating officers to make

a proper allowance for currents. In discussing the shipown-

er's claim for exoneration the Court said:

''It is quite obvious from the testimony that the

cause of the stranding is attributable to the fact that

insufficient allowance was made for wind and current.

These factors should have been more carefully consid-

ered and greater allowance made therefor as the vessel

was then down by the stern proceeding at slow speed

in close proximity to the charted wreck. Failing under

these circumstances was negligence and constituted a

fault or error of navigation. It follows that the vessel

owner and the Aluminum Line are liable to cargo inter-

ests for the consequent damage to the cargo unless they

can establish that they are entitled to the exemptions

of Section 3 of the Harter Act.

''To satisfy the condition of the exemption the ves-

sel owner has offered general testimony concerning the

good condition of the hull, machinery and navigational

equipment of the Marianne, and to show that she car-

ried a full and sufficient complement of duly licensed

officers and crew as required by Norwegian law. Favor-

able testimony was also offered concerning the qualifica-

tions of the master, chief officer and helmsman. There
is no evidence to the contrary. Consequently, I find

no difficulty in reaching the conclusion that the vessel
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owner and the Aluminum Line are entitled to the ex-

emptions of Section 3 of the Harter Act."

The Buckleigh, 31 Fed. (2d) 241 (CCA. 2), certiorari

denied 280 U. S. 564, is to the same effect.

Appellants' reference to the 1918 amendment to the Act

(Br. 27, 28) which merely excluded "wrecking vessels" from

the operation of the statute, is illustrative of the '^remote-

ness" of the authority upon which they rely to sustain their

construction of the statute. In fact, wrecking vessels were ex-

cluded by Congress for two reasons—first, because such ves-

sels are primarily ''stationary" rather than "navigating" ves-

sels, and hence would not reasonably require a minimum of

three "navigating" officers, and second, because since such

vessels carry neither passengers nor cargo, there was no real

opposition to the passage of an excluding act.

Subdivision IV (Br. 26) is the portion of appellants'

brief wherein their authorities on construing section 2 so as

to require an ironclad system of watches, are presented.

There are four of such "authorities": (1) A single sentence

extracted from the voluminous remarks made by Congress-

man Hardy relating to the bill (see appellants' Appendix

pp. 40 et seq), which sentence reads: "There is now no pro-

vision in the law that regulates the watches of officers as

to how they shall be divided." (2) The letter from one sec-

ond mate Radforth to a Captain Westcott—discussed here-

inabove at pages 106-7. (3) Bradford's Glossary of Sea

Terms—which defines "watch" as "a period of time on

duty," and then illustrates different types of watches. (4)

The reference to a later act excluding wrecking vessels (also

discussed hereinabove at page 133). These authorities re-

quire, we submit, no further answer.

In subdivison V (Br. 28) appellants state what they

deem to be "violations" of the act. We have elsewhere point-

ed out the errors in appellants' statement of the actual'

watches used by appellee. The remainder of appellants' brief

I
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on "officering" proceeds upon the assumption that the act

has in fact been violated and thereupon cites and discusses

authorities on the effect of the assumed violation. We shall

hereinafter advert to this portion of their brief.

VI. EXONERATION UNDER HARTER ACT

1. Denali Seaworthy in Fact

Irrespective of how the statute which petitioner is al-

leged to have violated might be construed, it is of funda-

mental importance to note that the Harter Act makes no

requirement of a letter-perfect performance of all of the

multitudinous statutory law which might be deemed ap-

plicable to the ship owner or the vessel, but instead, makes

it a condition precedent of the vessel owner to prove that he

used due diligence to make the vessel is question seaworthy

in all respects at the inception of the voyage.

A requirement of due diligence, it has been held in

numerous cases, is complied with where the shipowner proves

that the vessel was seaworthy in fact. See The Chatta-

hoochee, 173 U. S. 540, 550; International Navigation Co. v.

Farr & Bailey, 181 U. S. 218, 226.

In the instant case, the District Court found ''that at the

commencement of the voyage at Seattle and during the re-

mainder thereof until the time of stranding, the vessel was

in all respects seaworthy and properly manned, * * '''." (Ap-

pendix 15 for complete finding on this point.)

The Court in its decision, after discussing the evidence

relative to the actual watches and personnel aboard the

Denali, stated specifically: ''there is neither evidence nor

reasonable inference from evidence that any person con-

nected with the navigation of the ship was either fatigued

from excessive labor or lacking in sufficient sleep or rest at

the time of the stranding, or at any time during the voyage."
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The Court then continued:

"* * * from the foregoing it obviously appears that,

even if it can be succesfully contended that the Section

2 scale for division of watches obligates shipowners and

that the owner has in this instance violated that section

(a contention with which this Court does not agree),

the evidence here is clear and convincing that the

stranding was not in fact and could not have been

caused or contributed to by duration or improper divi-

sion of the Mates' watches, and I so find."

The Court then summed up its views as to the officering

of the Denali in the following words:

''The Denali was, therefore, seaworthy in respect to

the manning of the vessel and the division of her mates

and officers into watches'' (Italics ours.)

The District Court, therefore found not only that the

deck and navigating watches as set and divided by the

Denali's Master and Chief Officer, prior to the inception of

the voyage, were not in violation of any applicable law, but

also that the vessel was in any event seaworthy in fact at

the commencement of the voyage. The Court said in its

findings that the officers' watches on the Denali ''were in

fact in accordance with good customary and safe practice in

the Alaska trade'' (Italics ours.)

Thus, even if it could be cogently argued that the con-

struction of the statute which appellants contend for is in

fact a proper one (which—and the District Court agreed

—

we vigorously deny), appellee would still be entitled to ex-

emption under the Harter Act, inasmuch as it has fully met

the condition of proving the Denali to be in fact seaworthy.

Seaworthiness, after all, is neither a technical nor an arti-

ficial concept. ''Seaworthiness is a relative term and the test

in this connection is 'whether the vessel is reasonably fit to

carry the cargo which she has undertaken to transport'."

The Silvia, 171 U. S. 462, at 464. See also The Southwark,
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191 U. S. 1, 9; May v. Hamburg {The his), 290 U. S. 333;

The Elk, 1938 A.MX. 960.

In Hartford & New York Transportation Company v.

Rogers 8z Hubbard Company, 47 Fed. (2d) 189, 191 (CCA.
2), in answer to claimants' contention that the vessel was

unseaworthy and not entitled to exemption under the Harter

Act because she carried one less able-bodied seaman than

was prescribed by her certificate pursuant to the statute,

Judge Augustus Hand, for the Circuit Court, said:

''The contention that the flotilla was unseaworthy

because the Spartan did not carry the necessary crew

is also unsupported by the evidence.

''The tug's certificate required a crew of ten men,
which were to be five in the engine-room, together with

the Master and mate, two able seamen, and one sea-

man. The crew actually carried is said to have been

deficient because it comprised but one able seaman. The
certificate of the inspectors was issued under Section

4463 of the Revised Statutes, as amended (46 U.S.CA.

§222), requiring such a complement as may in the

judgment of the local inspectors be necessary for the

safe navigation of the vessel. The certificate of the

Spartan stated that, if the vessel is navigated for more
than thirteen hours daily (which was not the case), a

crew of six was sufficient. Failure to comply with the

terms of the certificate would subject those responsible

for the irregularity to penalties, but would not neces-

saril}' render the vessel unseaworthy. Seaworthiness in

respect to the crew of a vessel depends on whether the

personnel is competent to perform maritime services and

not on certificates. The personnel in the present case

was satisfactory. Arnould on Marine Insurance, Sec-

tions 722, 724 (11th Ed.); The Blue Bell (D.C), 189

Fed. 824; The Abbazia (D.C), 127 Fed. 495; In re

Meyer (D.C), 74 Fed. 881; McLanahan v. Universal

Ins. Co., 1 Pet. at p. 184, 7 L. Ed. 98; Louisville Ins.

Co. V. Monarch, 99 Ky. 578, 36 S.W. 563; Remond v.

Smith, 7 Man. & G. at 475. The decision of the New
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York Court of Appeals in Smith v. Northwestern Ins.

Co., 246 N.Y. 349, 159 N,E. 87, is not to the contrary.

That was an action to recover upon an insurance policy

on a lighter's cargo. The policy contained a warranty

that she should be manned 'according to the usage and

custom.' She sailed with a crew of four men, when six

were required. It was held that 'usage and custom'

were not satisfied with less than the statutory require-

ments, and that failure to comply with them was a

breach of v/arranty that barred recovery. It is quite a

different matter to hold, irrespective of special cove-

nants of warranty, that the failure of a single member
of a crew to possess a statutory certificate rendered the

vessel unseaworthy for all purposes, though the crew

satisfactorily performed all the services required of it

and was in fact entirely competent. Warren v. Manu-
jacturers' Ins. Co., 13 Pick. (Mass.) 518, 25 Am. Dec.

341; Flanigen v. Washington Ins. Co., 7 Pa. 306."

In The Oritani, 40 Fed. (2nd) 522, (affirmed in 54 Fed.

(2nd) 1075, Judge Kirkpatrick, in discussing the seaworthi-

ness of a certain vessel as affected by the absence of a pilot

required under the statute, said:

"Under the circumstances of this case, the absence of

a pilot, even if it can be charged to the owners, did not

render the vessel unseaworthy. Captain Anderson was
an experienced navigator thoroughly familiar with the

course, having navigated it many times. The navigation

was perfectly simple and consisted in keeping the vessel

on a straight course until out of danger, and the Captain
knew exactly how far that was. The pilot had put her

on her course. The one buoy was lighted and anyone
with the slightest knowledge of navigation could have
taken her out." (Italics ours.)

On the facts of the instant case, the petitioner is not

urging this Court to sustain a finding of seaworthiness de-

spite the absence of a full complement of officers, for the

testimony remains undisputed that more officers were aboard

than the ship's certificate and the statute required. How-
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ever, it is submitted to this Court that, irrespective of

whether the appellee's or the appellants' view as to the

construction of the applicable statute should be deemed a

proper one, the Denali was seaworthy as a matter of fact

for the specific voyage and trade in which she was engaged.

That is all that the Harter Act purports to require.

The good faith of the owners of the Denali, in carrying

an additional licensed pilot-mate (Pilot Obert) not required

either by statute or by the vessel's certificate, and at con-

siderable expense to the steamship company, cannot seri-

ously be questioned. The only end which the steamship

company could possibly have had in mind in so doing, was

to make the Denali more seaworthy in fact than the statu-

tory minimum of three mates, dividing the full responsibility

of the vessel's watch, could ever have achieved. Such an

exercise of precaution on behalf of the owner is exactly what

the Harter Act contemplated in providing that where such

owner uses due diligence to make the vessel seaworthy in all

respects, he will be exonerated. Appellants, however, have, in

effect, urged that appellee's good faith in attempting to

make the Denali more seaworthy for Alaskan waters actu-

ally rendered the vessel unseaworthy. Any Court should be

extremely hesitant to even consider such a highly technical

and artificial argument.

We submit that the District Court correctly found that

the Denali was seaworthy in fact at the inception of the

voyage.

2. Denali Stranded Because of an

Error in Piloting

The Harter Act grants exoneration from Hability to a

vessel which was seaworthy in fact at the inception of the

voyage—if the cause of her loss was a fault or error in navi-

gation or in the management of the vessel.
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On our facts the evidence shows, and the Court found

that Pilot Obert was "piloting" the vessel both at the time of

stranding and for a considerable time prior thereto (See pp.

12, 97 of this brief). With respect to this finding, we wish

to direct this Court's attention to a portion of the District

Court's decision wherein that Court pointed out what it

chose to term the ''most outstanding circumstance and proof

in the whole case":

'Tilot Obert, by reason of his many years experi-

ence as a navigator in those waters, knew or should

have known of the vessel's increasing danger long

enough before the time of the stranding to have taken

proper precaution against it. This he did not do. Al-

though he said he put the vessel's heading to starboard

several times, he observed a considerable time before

the stranding that these measures were not effectually

placing the vessel back on her course. After realizing his

danger from the unusual currents and knowing as he

did that the reef was there, he still had time to rescue

the vessel from the peril of the reef by reversing her

engines, checking her speed and completely stopping

her movement a safe distance from the reef, or he could

have avoided the reef by even more sharply turning her

direction to starboard,—to the eastward.

''The most outstanding circumstance and proof in the

whole case is the fact that Pilot Obert never at any time

charged fault or insufficiency in the compasses, charts

or division of watches. He had more at stake than any
other member of the crew. He had a record of 40 years

of honorable and efficient service at sea, for about 30
years of which he was a navigating officer in Alaska
waters; and at the hearing before the Steamboat In-

spectors he faced the possibility of losing his license.

Not even the natural inclination which one ordinarily

has to first save himself was enough to weaken the

positiveness of his self-effacing statement (corroborated

by the master and third mate) that it was currents, not

compass deviation, which were setting the vessel off

course. He undoubtedly understood the significance of
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that statement. By it he in effect shouldered personal

responsibility for extricating his ship from a known peril

by his careful and safe navigation. Also by that state-

ment and its attending circumstances we are given an-

other forceful example of the high honor and integrity

of the men who 'go down to the sea in ships.' These con-

siderations should lay at rest any possible doubt of the

truth of the pilot's statement as to the cause of the

ship's westerly off-set and consequent stranding.

''I therefore find and decide that the stranding of the

Denali and the resulting total loss of the vessel and
her cargo were due solely to fault in her navigation;
* * *." (Italics ours.)

Appellants' specific contentions to the effect that charts,

compasses, or "personnel" might have caused the stranding

are answered elsewhere in this brief (pp. 70, 96, 156).

We submit that on the basis of the District Court'si

purely factual findings to the effect that the Denali was

seaworthy at the inception of the voyage and that the sole

cause of the stranding was Captain Obert's error in naviga-

tion, the decree granting exoneration was proper and should

be affirmed.

VII. LIMITATION OF LIABILITY

1 . Privity or Knowledge— Officering

Appellee had no privity or knowledge within the re-

quirements of the limitation statute as to any improper

division or length of watches.

The testimony shows that the duty of dividing the

watches aboard the Denali was delegated to the Captain

and the First Mate (Ap. 1555), and their competence has

not been disputed.

Tracy, appellee's Superintendent of Operations, hired

and fired the licensed personnel, but his duties did not ex-

tend beyond the supplying of a sufficient number of com-

petent officers to the vessel (p. 2 this brief). Murphy was
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Superintendent of Maintenance, his duties going only to the

maintenance of equipment. He took no part in either the

hiring or handHng of the licensed officers, and although it

is true that he said it was his understanding that the First

Mate was in charge of cargo and hence stood no regular

watch in Alaska, he further testified that he did not know

how the watches were divided between Seattle and Alaska

(Ap. 1452, 1453).

Healy testified that the watches were always set by the

First Mate at noon of the day before sailing, save for the

First Mate's watch which was determined by the Master

and the Mate after the vessel sailed (Ap. 1554, 1555).

As was said by this Court in The Admiral Fiske, 41 Fed.

(2nd) 718, 720, ''By virtue of his office and the rules of

maritime law, it is the Master's duty to select and station

his crew." Butler v. Boston 5. 5. Co., 130 U. S. 527; The

Princess Sophia, 61 Fed. (2nd) 339, at p. 350.

As pointed out hereinabove, neither Mr. Tracy nor Mr.

Murphy had any duties whatsoever with respect to the fix-

ing of the officers' watches. Furthermore, even if appel-

lants' mere inference that they ''must have known" was

sustainable, we submit that neither Mr. Murphy, Mr. Tracy,

nor any of the other six department heads can properly be

referred to as "managing officers" or the alter ego of the

owner. Mr. Wilson and, during his temporary absence, Mr.

McKinstry, were the only "managing officers" who possessed

the authority to represent the owner as managing officers.

(For discussion of the testimony and the appHcable law in

point, see pp. 1, 2 and 68, 70 of this brief.)

Mr. Wilson, the General Manager of the Company, was

the sole managing officer in Seattle, and was the only official

authorized to speak for the company as such. In his absence,

Mr. McKinstry was in full charge of all operations. From
the time the Denali was placed in commission on May 13,

1935, until the time she stranded on May 19, 1935, Mr.
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Wilson was in Alaska and, of course, had no personal privity

or knowledge as to any of the alleged conditions of unsea-

worthiness which appellants rely upon. In Mr. Wilson's ab-

sence, Mr. McKinstry, as the Assistant to the General Man-
ager, was in charge, but it has not been contended that Mr.

McKinstry had knowledge of any of the alleged acts of negli-

gence relied upon by the appellants, and his testimony was

quite emphatic to the contrary. Even if it could be inferred

that the system of watches had been in effect for a sufficient

length of time to impute knowledge thereof to Mr. Wilson,

it is clear that he had no actual knowledge that sucfi custom

was in anywise violative of the statute.

In the case of Kitsap County Transportation Company

V. Harvey, 15 Fed. (2d) 166, 168 (CCA. 9th), decided by

the late Judge Dietrich, the Court was dealing with a case

involving an original negligent construction of which the

owner had full knowledge. However, the owner was not

aware of the fact that such construction was in fact negli-

gent. The Court cites The LaBourgogne, 210 U. S. 95,

to the effect that:

"Mere negligence, pure and simple, in and of itself,

does not necessarily establish the existence on the part

of the owner of the vessel of privity and knowledge

within the meaning of the statute."

And cites the Boston M. I. Co. v. Metropolitan, 197 Fed.

703 (CCA. 9th):

"But we cannot concede that an owner of a vessel,

in order to be entitled to limit his liability under the

statutes, must, before sending his vessel on her way,

acquaint himself with the science of navigation, or ac-

quire expert knowledge concerning his vessel, its equip-

ment, its machinery, or the necessary crew therefor

* * * n

and concludes:

"We hold the plaintiff wanting in the high degree
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of care required of passenger carriers, but there is no

evidence of bad faith or wilfulness. * * * Accordingly

we hold it a proper case for the limitation of liability."

And in the case of American-Hawaiian Steamship Co. v.

Pacific Steamship Co., 41 Fed. (2d) 718 (CCA. 9th), this

identical question was involved as applied to a proper divi-

sion of the deck crew:

''By virtue of his office and the rules of maritime

law, it is the master's duty to select and station his

crew. * * *

''The provisions of the statute permitting limitation

of liability are to be liberally construed. Providence &
N. Y. S. S. Co. V. Hill Mfg. Co., 109 U. S. 578 * * *.

And where the owner of a vessel has properly dele-

gated duties with respect to her management to a com-
petent person, and there is hereby no contention that

the master of the Admiral Fiske was not competent,

something more is required in establishing knowledge
and privity as to violations of statutes or regulations

than mere negligence as to discovering whether or not

those duties have been properly carried out; some de-

gree of actual knowledge or participation must be

brought home to the owners."

In The Virginia, 264 Fed. 986, 996, District Judge Rose

held that where a clear violation of a statute had been dem-

onstrated, which violation in fact caused the loss, the ship-

owner could, notwithstanding, limit his liability as to cargo

claims although under Revised Stat. §4293, he would be

liable to the death, personal injury and baggage claimants.

Judge Rose said:

"The inspection laws and regulations were not

obeyed, and this disobedience had its part in causing

the deaths, the injuries to the passengers, and the loss

of their baggage. Such disobedience was due in part

at least to the personal negligence of the petitioners,

as distinguished from that of their employes. If section

4493 means what it says, and its operation is not limit-
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ed by section 4283, the petitioners are liable to the

death, personal injury, and baggage claimants to the

full amount of the latter's loss.

'^(2) In Butler v. Boston S. 5. Co., 130 U. S. 553,

9 Sup. Ct. 612, 32 L. Ed. 1017, the Supreme Court said

that it has never held that section 4493 took away any
protection given by section 4283, and in that case it

was unnecessary to decide whether it did or did not.

Eight years later, the Circuit Court of Appeals for the

Ninth Circuit, Judge (now Mr. Justice) McKenna be-

ing one of the sitting three, ruled that the operation of

section 4493 was not restricted by anything to be found

in 4283. The Annie Faxon, 75 Fed. 312,21 CCA. 366.

So far as I am able to discover no court has taken a

contrary view.

''There is no call here to consider whether the ship

owner loses his right to limit his liability merely be-

cause his employes have failed to obey the inspection

laws; he being without personal default in the matter.

All that need be said is that, as the authorities now
are, a District Judge would scarcely be justified in

holding that an owner is protected when, as in the in-

stant proceedings, he has been himself personally negli-

gent in seeing that the statutes and regulations are

complied with, and injury to passengers and their bag-

gage has resulted. Neither section 4283 nor 4493 has

application to cargo claims. As against them, liability

may be limited, unless their loss occurred with the

privity or knowledge of the petitioners.

"(3) In La Bourgogne, 210 U. S. 122, 28 Sup. Ct.

673, 52 L. Ed. 973, the Supreme Court said that 'mere

negligence, pure and simple, in and of itself does not

necessarily establish the existence on the part of the

owner of a vessel of privity and knowledge within the

meaning of the statute.' The language was carefully

guarded. In the much later case of Richardson v. Har-
mon, 111 U. S. 100, 32 Sup. Ct. 27, 56 L. Ed. 110, the

court stated that section 4282 leaves an owner 'liable

for his own fault, neglect, and contracts.' The italics

are mine. In Pendleton v. Benner Line, 246 U. S. 357,
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3S Sup. 330, 62 L. Ed. 770, the court said it was not

disposed to disturb that very strong and dehberate in-

timation. In Capital Transportation Co. v. Cambria

Steel Co., 249 U. S. 334, 39 Sup. Ct. 292, 63 L. Ed.

631, the court approved and applied its later decisions,

but declared that it very much appreciated 'the danger

that the act should be cut down from its intended effect

by too easy a finding of privity or knowledge on the

part of owners,' and added, 'We are not disposed to

press the law in those directions further than the cases

go.' The determination in other respects to give the

statute a liberal construction for the benefit of owners

is shown in the latest decision. Liverpool, Brazil &
River Plate Steam Navigation Co. v. Brooklyn Eastern

District Terminal, 251 U.. S. 48, 40 Sup. Ct. 66, 64 L.

Ed

''The question is very close. I am not persuaded

that the general statement in Richardson v. Harmon
was intended to modify or overrule the more precise

language used in La Bourgogne. There is no conflict be-

tween them. 'Mere negligence, pure and simple, in and
of itself,' does not establish privity or knowledge. To
do that, there must be something more than mere
thoughtlessness or casual oversight. But, as Richardson

V. Harmon declares, there are neglects that will. Per-

haps the owner cannot deny privity or knowledge, if

the disaster happened in whole or in part because he

more or less consciously took a chance or closed his

eyes to something he did not want to be bothered about,

or because in some other way he fell short of what a

fair-minded, well-informed, and impartial man would
feel was his moral duty in the premises.

"(4) After much consideration, and a great deal of

hesitation, I have concluded that the negligence of the

petitioners does not amount to privity or knowledge,
within the meaning of those words as used in section

4283. The conclusion of the whole matter is that they

may limit their liability as against cargo claimants,

but not as against the claims of passengers or their de-

pendents for deaths, personal injuries, or baggage."
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The Virginia was affirmed by the CCA. 5th Circuit, in

278 Fed. 877, under the title Hines v. Butler; Certiorari

was denied by the Supreme Court, 257 U. S. 659.

2. Causation

(a) Rule in the "Pennsylvania"

On the issue of causation, a fundamental distinction

exists between the Harter Act and the Limitation law. Thus,

when unseaworthiness through lack of '^due diligence" is

established, the vessel owner is denied the benefits of the

Harter Act, irrespective of causal relationship between fault

and loss, but under the Limitation Law, the owner makes

his case by proving "lack of privity or knowledge" of only

such elements as actually caused or contributed to the loss.

Thus, appellants must inevitably fail on the issue of limi-

tation unless all of the direct evidence on ''causation" is to

be disregarded in favor of what the appellants have chosen

to refer to as a few ''compelling inferences."

Appellants seek to remedy the total absence of any causa-

tive link between the alleged unseaworthy conditions and

the fact of stranding by asserting that the rule of The

Pennsylvania is applicable and that it removes the burden of

showing causation from themselves to the appellee. They

assert that as to the alleged statutory violation, the appellee

must show that it could not have caused the loss.

We have already pointed out that the District Court

found from uncontradicted evidence that the stranding of

the Denali was "due solely to fault in her navigation" (pp.

138 and 139) and that "the evidence * * * is clear and con-

vincing that the stranding was not in fact and could not

have been caused or contributed to by duration or improper

division of the mates' watches * * *."

Furthermore, while the District Court did not hold that

The Pennsylvania rule was applicable, it did expressly find
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that ''the owner has fully performed the strict requirement

of the law relating to the amount or degree of proof as an-

nounced by the Circuit Court of Appeals for the Ninth Cir-

cuit in Chicago-Silverpalm 1937 A.M.C. 1427, at 1436, and

by the Supreme Court in Lie v. San Francisco, etc. S. S. Co.,

243 U. S. 291, at 298." (District Court's Decision, Appen-

dix p. 13.)

The rule of The Pennsylvania was adopted by the Courts

to enforce obedience to the all-important collision rules. It

was first announced in this country by the Supreme Court in

The Pennsylvania, 19 Wall. 125 at 136, a collision case, as

follows:

''Concluding then, as we must, that the bark was
at fault, it still remains to inquire whether the fault

contributed to the collision, whether in any degree it

was the cause of the vessel's coming into a dangerous
position,. It must be conceded that if it clearly appears

that the fault could have had nothing to do with the

disaster, it ma}^ be dismissed from consideration. The
liability for damages is upon the ship, or ships, whose
fault caused the injury. But when, as in this case, the

ship at the time of the collision is in actual violation

of a statutory rule intended to prevent collisions, it

is no more than a reasonable presumption that the fault,

if not the sole cause, was at least a contributing cause
of the disaster. In such a case, the burden rests upon
the ship of showing not only that her fault might not
have been one of the causes, or that it probably was
not, but that it could not have been. Such a rule is

necessary to enforce obedience to the mandate of the

statute."

The general rule in tort cases involving a statutory vio-

lation is stated as follows:

"The mere fact of violation of a statute is not suffi-

cient basis for an inference that such violation was the
proximate cause of the injury complained of * * * "

(45 C.J. 905).
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Thus, no presumption arises that the statutory violation was

the direct, or a contributing, cause of the loss.

In The Pennsylvania, the Supreme Court cited one Eng-

lish case, The Fenham, 23 L. T. 329, as its sole authority

for the exceptional rule there announced and appHed. The

Fenham was decided by the English Privy Council but three

years before The Pennsylvania, and unquestionably accur-

ately stated the existing English Maritime Collision Rule.

An examination of this English case will illustrate clearly

the rule which our Supreme Court had in mind and applied

to the facts in The Pennsylvania. The Fenham involved a

collision between the brig Sea Venture and the Fenham, it

being undisputed that the former vessel at the time of the

collision was not showing the lights required by the English

Admiralty Rules. The Trinity Masters, in the Court below,

had held that on the evidence it was not established that

there was any causal connection between the violation of the

Admiralty Rules in question and the fact of collision, but

when the case came before the Privy Council, that Court

reversed the decision of the Trinity Masters. The Master of

the Rolls, speaking for the Privy Council, after stating the

facts, said (inter aha):

"In that state of circumstances, this is the usual

rule—that the omission to exhibit the proper lights in

some cases is immaterial, if it is clearly shown that the

absence of such lights was not the cause of the colli-

sion, or did not in any respect, conduce to it, and their

Lordships assent to that view of the case; but, at the

same time, it is of the greatest possible importance,

having regard to the Admiralty Regulations, and to the

necessity of enforcing obedience to them, to lay down
this rule, that if it is proved that any vessel has not

shown lights, the burden lies on her to show that the

non-compliance with the Regulations was not the cause

of the colHsion.

''Their Lordships not only think that the Brig has

not shown that, but on a fair view of the case their
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Lordships are unable to come to the conclusion to which

the Trinity Masters in the Court below arrived. * * *

''* * * Their Lordships think that the real cause

of the collision was the omission of the Brig Sea Ven-

ture to comply with the x\dmiralty Regulations and that

she was solely to blame for the calamity that occurred."

See Marsden on Collisions at Sea, 9th Edition, p. 54-55.

for a discussion of The Fenham.

In 1873, but three years after The Fenham case had

been decided, by Sec. 17 of the Merchant Shipping Act of

1873, 36 and 37 Victoria, Ch. 85, which was, in effect, re-

enacted by Section 419 (4) of the Merchants Shipping Act

of 1894, the English rule was materially changed. Section

419 (4) provided as follows:

^'Where, in a case of collision, it is proved to the

Court before which the case is tried, that any of the

collision regulations have been infringed, the ship by
which the regulation has been infringed shall be deemed
to be at fault, unless it is shown to the satisfaction of

the Court that the circumstances of the case made de-

parture from the regulation necessary." (Italics ours.)

This statute, as construed by the English Courts, had

the effect of placing upon the shipowner whose vessel had

violated ah applicable collision regulation, the burden of

showing affirmatively that such infringement could not by

possibility have contributed to the collision. "The Court had

to inquire into the facts, in order to ascertain whether the

infringement could possibly have contributed to the colli-

sion, for it was not sufficient to find that it did not con-

tribute." Marsden on Collisions at Sea, 9th Edition, p. 56;

The Anselm (1907), P. 151; The Corinthian (1909) P. 260.

After a number of years of practice, this severe legisla-

tion was thought to be wholly unfair, and Parliament re-

pealed it in toto by the Maritime Convention Act of 1911,

1 and 2 George V, Ch. 57, §4(1), 9(2). Speaking of the
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effect of the repeal, Marsden at p. 65 of the work hereto-

fore referred to, said:

''The effect of the act is to abolish an arbitrary rule

by which any infringement, which by possibiHty might

have contributed to the collision, rendered a vessel to

blame and to 'leave the Court to follow what is a rea-

soning judgment and to say, "Did this want of obeying

the regulations in any way contribute to the collision?"

not "Might it possibly have done so"?'

"It has thus now again become necessary to prove

that non-observance of a regulation was the cause, or

part of the cause, of a collision or of the damage result-

ing from the collision, as it always had been before

1873." (Italics ours.)

Thus the history of the English Rule—limited, it may
be observed, to maritime collisions—shows that the so-called

"harsh" doctrine is purely a creature of English statute,

enacted to alter the rule in the Fenham case and later re-

pealed because of its unfairness. The Pennsylvania, having

been decided prior to the enactment of the English statute,

had merely adopted the rule recognized by the English

Courts prior to 1873 which was, substantially, that where

two vessels are in collision, and one is shown to have violated

regulations or laws designed to prevent collisions, the pre-

sumption will arise that the party violating the regulation

thereby contributed to the coUision. The violator must there-

upon remove the onus of the presumption by showing that

such violation did not, in fact, cause the collision.

It must be conceded that a few of the great multitude

of cases which have since reannounced the rule of The Penn-

sylvania have, in stating the rule, mistakenly announced the

test which became the law in England in 1873 and continued

as the law there until 1911. This confusion can be attributed

to the fact that since The Pennsylvania decision purported

to be applying the English law, a few later lower court cases

failed to distinguish between the "presumption" announced
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in The Fenham and the later very harsh English statutory

rule.

However, while a few American cases have misstated the

rule, an examination of many of such cases reveals that very

few have actually misapplied the rule on the facts of the

particular case. On the other hand, many cases have been

careful to point out the true nature of the rule.

In The Providence, 282 Fed. 658, at 664, decided by

Judge Addison Brown, one of our foremost Admiralty Jurists,

it was said:

"But from a proven statutory fault there arises a

presumption of the contribution of this fault to the

collision. (Citing The Pennsylvania.)

"2***1 find as a matter of fact that the violation

of Rule 16 by the Providence in not stopping her en-

gines did not contribute to this collision. This meets and

disposes of the presumption against her.''

And in The Domira, 49 Fed. (2d)324at327, Judge Camp-

bell of the Second Circuit said:

"The rule laid down in The Pennsylvania, 19 Wall.

125, invoked by the advocates for the cargo owners does

not apply. But, even if it did, the Pinar Del Rio might

rebut the presumption by showing beyond fair doubt
that the alleged violation did not contribute to the col-

lision, and she has shown by the evidence, beyond fair

doubt, that no act of hers contributed to the collision."

See The Mabel, 35 Fed. (2d) 731.

In Prince v. Eastern S. S. Co. (Me. 1912), 84 Atl. 894

at 896, the Court clearl}^ and carefully analyzed the rule in

The Pennsylvania, its historical background and the mean-

ing of the words "could not" as distinguished from "did not,"

as follows:

"T/^e Pennsylvania obviously adopts the English rule

laid down in The Fenham, Law Reports, 3 Privy Coun-
cil Appeals, 212. But the English rule does not refer.
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either directly or by inference, to the 'could not' doc-

trine, as claimed by the defendant. It is stated in this

direct language: 'The burden lies upon her to show that

her noncompliance with the regulations was not the

cause of the collision.' Following this rule, The Pennsyl-

vania case, nowhere declares that it must show that

the ship's fault did not contribute, and then further, as

a matter of independent proof, that it could not have
contributed. The reasoning of the court negatives any
such conclusion. Having by the process of elimination

declared that it was not enough to show, 'not merely

that her fault might not have been one of the causes,

or that it probably was both, and, the ship having failed

to establish that her fault did not contribute, the court

required her to prove that her fault 'could not have

contributed' and, arguendo, did not. The Pennsylvania,

having adopted the rule of proof laid down in The Fen-

ham, undoubtedly intended to declare that the 'could

not' rule in the one case, and the 'did not' rule in the

other, were identical in meaning, and that proof of

'could not' was equivalent to proof of 'did not'."

According to Shepard's citator, The Pennsylvania has

been cited in approximately 125 Federal cases and while,

in the interest of brevity, we cannot refer specifically to such

a large volume of cases material, suffice it to say that vir-

tually all of such cases are collision cases. There are very

few exceptions (the most noteworthy of which are referred

to at p. 42 of appellants' brief), but we submit that these

are clearly distinguishable.

The case of Richlieu Navigation Company v. Boston In-

surance Company, 136 U. S. 408, was a stranding of a Ca-

nadian vessel which was shown to have violated a navigation

statute which further provided that any damage resulting

"shall be deemed to have been occasioned by the wilful de-

fault of the person in charge of such raft or of the deck of

such vessel at the time, unless the contrary be proved." Fur-

thermore, the suit was upon an insurance policy which ex-
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cepted perils occasioned by "want of ordinary care and

skill," etc. Upon these distinctive facts, the Court expressly

laid its decision. It said:

"In The Pennsylvania, 19 Wall. 125, it was held that

where a vessel has committed a positive breach of stat-

ute, she must show not only that probably her fault did

not contribute to the disaster, but that it could not have

done so. And this was but the statement of the settled

rule in collision cases. In this case, in view of the seventh

section of the Canadian statute, and the fact that perils

occasioned by want of ordinary care and skill or of sea-

worthiness were excepted by the policy, the same rule

is applicable." (Italics ours.) Pages 422-423.

The Court expressly pointed out that the Pennsylvania

rule was confined to collision cases but that the Canadian

statute and the provision of the insurance policy called for

the application of the same principle. The few other non-

collision cases are all Lower Court decisions.

Flint V. Marine Insurance Company, 71 Fed. 210 at 216,

was decided upon the authority of the Richlieu case and pre-

sented a similar fact situation. It was a suit on a hull policy

almost exactly like that sued on in the Richlieu case. Fur-

thermore, the Court's reference to the rule in the Flint case

was purely dicta for the findings of the Court made any

question as to the burden of proof academic. The Court said:

"There can be but one view of the evidence in this

cause. It not only fails to dissociate the forbidden act

and its consequences, but it establishes incontestably

the relation of cause and effect between the speed and
the stranding of the steamer * * *."

The case of Leathern, etc. Co. v. National Insurance^

Company {The Material Service), 96 Fed. (2d) 923 (also

cited by appellants at page 42 of their brief), is also an in-

surance case. In the decision by the District Court, 1937

A.M.C. 925, 930, 931, it was pointed out that the owners
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of the vessel had cut certain holes in the hatch covers in

violation of inspector's regulations. As a result, the vessel

sank. The Court expressly found that these holes did actual-

ly cause the sinking. At page 926, the District Court said

that the vessel "sank as a result of such unseaworthiness,"

and at page 929, '^the vessel became disabled and sank be-

cause of her unseaworthiness." In view of these express

findings, the Court's statements that the shipowner must

prove that the existence of the holes not only did not, but

could not, cause the sinking, are the merest dicta. However,

the decision on appeal, we submit, disposes of the case alto-

gether (The Material Service, 1938 A.M.C. 842, 96 Fed.

(2d) 923). The Seventh Circuit Court of Appeals decided

the case on entirely different grounds from the District

Court. After holding that the action of the shipowners in

cutting holes in the hatch, contrary to the terms of the per-

mission of the inspectors, violated the general rules and

regulations, "which have the force and effect of an act of

Congress," citing Belden v. Chase, 150 U. S. 674, the Court

further held that: "Under the evidence, this default pro-

duced unseaworthiness." It was said that in any event it

did not matter where the burden of proof lay, as the policy

was v^oid because of a material mistake of fact which pre-

ventcid a meeting of minds between the owners and the in-

surers." There is absolutely no mention of the rule of The

Pennsylvania, and any intimation to that effect is entirely

unsupported.

We have show^n that the rule applies only to collisions

and that even in such cases it merely raises the presumption

that the act of violation caused the collision. Even if the

rule were not to be confined to collision cases, one thing is

certain—it should not be extended to limitation cases. The

policy of the Limitation Act has many times been considered

by the Courts, and the warning of the Supreme Court in

Providence & New York Steamship Company v. Hill Mfg.
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Co., 109 U. S. 578, that the Limitation Laws must be ad-

ministered '4n a spirit of fairness, with the view of giving to

shipowners the full benefit of the immunities intended to be

secured by it" and not administered ''with a tight and grudg-

ing hand, construing every clause most unfavorably against

the shipowner, and allowing as little as possible to operate

in his favor" has been quoted so often by this Court as to

become a tradition. Moreover, the burden of proof in limita-

tions cases is to be administered with 'iarge regard to the

convenience of proof." Qtdnlan v. Pew, 56 Fed. 111. The

rule has never been apphed to deprive a shipowner of limita-

tion of liability.

It is true that the rule of The Pennsylvania case was re-

iterated by this Court in The Princess Sophia, but since this

Court found in that case both that no statute had been vio-

lated and that, in any event, the evidence showed clearly

that any alleged statutory violation did not have a causal

connection with the disaster, it is at once obvious that no

occasion existed in the Sophia case for this Court to deter-

mine whether the Pennsylvania rule should be applied to

the factual issues involved therein.

The rule in the Pennsylvania is nothing more than a

presumption which in a certain class of cases permits the

Court to hold one party liable in the absence of such party's

being in a position to rebut the presumption. In other words,

it assists a libelant in establishing primary liability of the

respondent in much the same manner as ^^res ipsa loquitur''

operates to make a case for the plaintiff in a restricted class

of tort cases.

Appellants, however, seem to be asking this Court to in

some manner invoke the rule so as to alter the requirements

of proof established by Congress in the Limitation Statute.

This cannot be done for two reasons: (1) The right to limit

liability is entirely independent of the issue as to the exis-

tence of liability vel non although both issues may involve
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much of the same evidence. {The S4'H, 296 Fed. 427, and

In Re Davidson, 133 Fed. 411). Thus, while the rule in the

Pennsylvania might be material in determining whether

there is any Hability vel non—in a case of collision where

right to limit is also sought—it has never been, and could

not properly apply to the secondary question as to whether

—liability being established— the right to limit should be

granted. (2) The Limitation Statute which is the source of

the right to limit was enacted more than twenty years prior

to the creation of the "presumption" by the Supreme Court

in the Pennsylvania— therefore, it could not be said that

Congress meant to have any such rule brought in to cut

down the shipowners' rights conferred by the statute. What
Congress has granted, the Court has no power to take away.

Similarly, the rule in The Pennsylvania cannot be applied

so as to alter a party's rights under the Harter Act. While

again the rule might operate to create primary liability

—

where none would otherwise exist—the question of the right

to be exonerated from such liability is dependent entirely

upon whether the party claiming exoneration can meet the

requirements set forth in the Act.

(b) Cause of the Loss

On the factual issue of causation, the evidence placed

before the Lower Court was so plain that the Court, in its

opinion, said:

"The evidence here is clear and convincing that the

stranding was not in fact, and could not have been,

caused or contributed to by duration or improper divi-

sion of the mates' watches, and I so find."

And later the Court said:

"I therefore find and decide that the stranding of

the Denali and the resulting total loss of the vessel

and her cargo were due solely to fault in her naviga-

tion."



157

The District Judge in his opinion made the following

factual observation in addition to his findings:

''The watch officers on duty at the time of the

stranding (Pilot Obert and Third Officer Lawton) both

knew that the reef was there; had some time before

the stranding actually seen Zayas and Dundas Islands;

knew that the vessel was entering or had already en-

tered Caamano Passage; Pilot Obert thought that the

vessel had already passed the reef; and both the pilot

and the third officer thought that the vessel was by

currents being set westerly off her course, and at the

time of and for some time before the stranding the

pilot was maneuvering the vessel by piloting or 'conning

the ship' instead of steering solely by compass in order

to overcome that westerly set and to bring the vessel

back on her intended course through Caamano Pass-

age. There is neither evidence nor reasonable inference

from evidence that any person connected with the navi-

gation of the ship was either fatigued from excessive

labor or lacking in sufficient sleep or rest at the time of

the stranding or at any time during the voyage."

We have already discussed appellants' assertion that un-

seaworthiness of compasses or charts might have caused the

stranding. We have yet to advert to what the record shows

as to whether the stranding was caused by improper "officer-

ing."

The sole argument the appellants have advanced in their

brief to support their contention that the system of watches

aboard the Denali had some causal connection with the

stranding is based upon the hypothesis that experienced men
in full possession of their faculties would not have permitted

the vessel to strand. They say, at page 45 of their brief:

"* * * it is certainly probable that, as a result of

standing continuously long watches, their judgment
had become less clear than it would have been if these

men had been allowed the rest contemplated by Con-
gress."
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It will be recalled that two officers stood watch on the

Denali, simultaneously, though but one was required by

statute. By referencee to the testimony, we will now turn

back the hours prior to the stranding so as to ascertain

whether the system of watches on the Denali could, by

any reasonable possibility, have left either Pilot Obert or

Third Mate Lawton, the officers then on watch, with a case

of ^'mind fatigue" at the time of stranding. The record re-

veals that Obert was off duty for six hours prior to midnight

on the night of the stranding; however, he had been on

watch from twelve noon to six p. m. of that same day, but

before twelve noon he had been off duty for the six hours

from six a. m. until twelve noon. To summarize, Pilot Obert

was on duty exactly six hours of the eighteen hour period

from six a. m.. May 18, to midnight of the same date. Look-

ing at this record of his watches in the light most favorable

to the appellant. Pilot Obert—at the time of the stranding

—

had been on duty a total of eight hours forty-four minutes

out of the preceding twenty hours and forty-four minutes.

It is inconceivable that a fatigued condition, such as claim-

ants assert (without any direct evidence whatsoever) could

possibly have arisen when Pilot Obert was off duty for twelve

hours out of the preceding eighteen hours and on duty but

two hours and forty-four minutes following a six hour rest.

Let us now consider the extent of Third Mate Lawton's

duties prior to his coming on watch at twelve o'clock mid-

night, some two hours before the vessel stranded. Healy and

Larson had been on watch from six p. m. to midnight. Dur-

ing the two hours before six p. m., Lawton was on duty with

Obert; prior to this two hour watch, that is from four to six

p. m., the evidence shows that Lawton had been off duty

for ten consecutive hours. In other words, Lawton had been

on watch for only two hours (four to six p. m.) out of the

eighteen hour stretch immediately preceding his coming on
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watch at midnight the night of the stranding. Again looking

at it in the way most favorable to appellants, Lawton at the

moment of the stranding, had been on watch four hours and

forty-four minutes out of the preceding twenty hours and

forty-four minutes. We respectfully submit that even the

most critical authorities would agree that sixteen hours of

rest out of twenty could not have left the Third Mate in a

fatigued condition.

Appellants pointed out in their brief (Br. 31) that on a

few occasions one of the mates who was not required to be

on watch according to the ship's system of watches, in fact

made an entry in the log book when he was off watch, show-

ing that he was probably in the pilot house for longer than

his eight hour yatch. It would seem to appellee not at

all unusual that such should be the case. Certainly a mate

who was required to do duty but eight hours out of the

twenty-four would be apt to spend some part of the remain-

ing sixteen hours of the day in the pilot house, particularly

since his chosen vocational interest centered about that one

spot. Most ship's mates are interested, quite naturally, in

possible advances along navigational lines and would, of

course, seek to advance their knowledge by making use of

the practical experience in association with their superiors

in the pilot house. It cannot be cogently argued that any

existing law attempts to penalize the shipowner because the

ship's officers may choose to spend part of their own time

in the pilot house when off duty.

Appellants also ask this Court to infer that the fact that

the Master stood a watch ^'might" have had some causal

connection with the stranding. While clearly, there is no

principle of law which prohibits the Master from standing a

watch, the facts show that the Master's watch on the

Denali could not in any reasonable sense have been a cause

of the loss. Appellants stated that the theory behind having
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a Master stand no watch is based upon the assumption that

he will thus be made available when any difficult or danger-

ous navigation problems arise and can supplement the watch

officers' inexperience by his own navigational abihty (Br.

25). In other words, the theory assumes that the Master is

the most capable and experienced navigator aboard and,

hence, should be available for emergencies. Obviously, such

a theory is not applicable when the vessel owner, in recogni-

tion of the peculiar and difficult requirements of Alaskan

navigation, has supplied the vessel with sufficient experi-

enced watch officers to permit having an A-1 navigator of

long experience on duty on the bridge, not merely during

emergencies, but at all times.

The record clearly shows that Pilot Obert was much

more experienced, and fully as competent, a navigator as

the Master and that he possessed both Master's and Pilot's

papers (Ap. 1867 et seq.). ''He had a record of forty years

of honorable and efficient service at sea, for about thirty

years of which he was a navigating officer in Alaskan

waters." (Appendix 14, 15.)

Furthermore, both of the watch officers on the bridge

from midnight to the hour of stranding, testified that they

sensed no danger whatsoever and that the first indication of

any danger was the fact of stranding. (Ap. 1912, 2442).

Thus, there was no occasion to call for the Master.

If the Master were to be called to the bridge on each

occasion that the vessel is required to pass through a pass-

age comparable in width and difficulty of navigation to

Caamano Passage, then the Master would be on duty prac-

tically all the time, each day of the voyage, on the "inside'^

route to Alaska. Reference to the map and charts on exhibit

herein, or to any map of the area in question, will make this

plainly apparent to the Court. Caamano Passage shows one

and a half miles of unobstructed channel, while on the in-
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side passage, the greater part of the navigation is through

much more restricted waters.

While it is clearly established from the evidence that the

petitioner complied fully with the law with respect to the

officering and manning of the Denali, we submit that the

record in this case unqualifiedly, and abundantly demon-

strates that the system of watches stood by the officers

aboard the Denali not only did not but could not by any

reasonable possibility have had any causal connection with

the stranding.

CONCLUSION

We respectfully submit that the testimony herein estab-

lishes conclusively that appellee used due diligence to make

the steamship Denali in all respects seaworthy prior to the

commencement of the voyage on which she was lost; that in

fact said vessel was in all respects seaworthy; that her com-

passes were in good mechanical and magnetic condition ; that

her charts were sufficient for the waters to be navigated;

that her licensed deck personnel was in excess of that re-

quired b}^ statute; that the division of said personnel into

watches was the sole duty of the Master, with knowledge

of the trade and waters in which the vessel was to be navi-

gated
;
that the said personnel was divided into watches best

suited to insure safety of said vessel, her crew and cargo on

board thereof; that no defects in the compasses nor insuffi-

ciency of the charts or division of watches in anywise con-

tributed to or had a causal connection with the stranding

and subsequent loss of said vessel ; that the managing officers

of the Alaska Steamship Company were without privity or

knowledge of the cause of said stranding; that the said

stranding occurred solely by reason of an error in manage-

ment and navigation of her navigating officers within sec-
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tion 3 of the Harter Act and that the Decree of the District

Court granting exemption should in all respects be ratified

and affirmed.

Respectfully submitted,

Lawrence Bogle

Cassius E. Gates

Stanley B. Long

Bogle, Bogle & Gates

Proctors for Appellee.
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DISTRICT COURT'S DECISION

DECISION.

Filed: March 31, 1938.

Bowen, District Judge:

On May 19, 1935, at 2:44 o'clock A.M., the steamship

Denali, owned and operated by the Alaska Steamship Com-

pany, and while on a voyage from Seattle to Alaska ports,

stranded on a reef off the southeast end of Zayas Island in

Caamano Passage, between Zayas and Dundas Islands in

British Columbia waters. No lives were lost, but the vessel

and her cargo became a total loss.

In this proceeding the owner, alleging seaworthiness of

the vessel and freedom from fault, seeks exemption from all

liability or in the alternative limitation of liability in respect

of the claims of cargo owners. Cargo claimants deny the

owner's right to any such relief because of asserted unsea-

worthiness of the vessel in her compasses, in her charts and

in her division of mates into watches. In no other respect

is unseaworthiness asserted, and shipowner and cargo claim-

ants are the only interests seeking relief. The owner has

surrendered its interest in the Denali and her pending freight

and passenger moneys, amounting to $1823.29. The alleged

total value of the claims of cargo claimants is about $365,000.

1. Compasses. Cargo claimants strenuously urge unsea-

worthiness in respect of the compasses (standard and steer-

ing), contending that they were mechanically defective and

had an excessive unknown deviation caused by retentive

magnetism resulting from the laying up of the vessel on one

heading during the lay-up period just prior to the stranding

voyage.
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The compasses were last adjusted by a professional shore

compass adjuster on July 21, 1933, when they were found

to be in good condition, and that adjuster then made and

left [5155] on board a deviation card or record of the de-

tails of his findings. Thereafter the Denali operated in the

Alaska trade during the remainder of the 1933 season, after

which she was laid up in the owner's West Seattle lay-up

yard during the lay-up season beginning early in the fall of

1933. In the 1934 season she was again operated in the

Alaska trade and her compasses were said to have been me-

chanically and magnetically in good condition by her master

for that season's last voyage ending October 31, 1934, on

which date began her lay-up period between the 1934 and

1935 trading seasons. While lying at the West Seattle yard,

the vessel was, during the three day period from January

31 to February 2, 1935, thoroughly inspected on behalf of

the United States Steamboat Inspectors by Mr. Robinson,

Assistant United States Inspector of Boilers, and by Capt.

Kelly, Assistant United States Inspector of Hulls. At that

time she was found in all respects seaworthy and on the

basis of that inspection and report of those officials she was

granted a new Government seaworthy certilicate which was

unexpired and in effect at the time of the stranding. Capt.

Kelly, who examined the standard and steering compasses,

testified in some detail as to the method and thoroughness

of his inspection, stating that he not only checked the me-

chanical condition of the compasses, but that he compared

the vessel's azimuth or compass books (made by her navi-

gating officers) with the compass adjuster's deviation card

of July 21, 1933, with the result that he made no recom-

mendation for repair or adjustment of the compasses. No

major repairs likely to magnetically affect the compasses

were made on the Denah after the beginning of her 1934-35

lay-up and before the stranding. While at the lay-up yard

she was not lying uninterrupted on [5156] one heading all
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the time, but was necessarily shifted from time to time to

accommodate the movement of other vessels.

On May 13, 1935 when the Denah was placed in commis-

sion for the 1935 season, Mr. Murphy, the owner's Superin-

tendent of Maintenance, instructed her master, Capt. Healy,

to check up the compasses, and he did so about the time the

vessel was moving away from her lay-up. The master and

second officer thereafter, while the vessel was making her

loading moves about the harbor, again made checks of the

mechanical condition of the compasses and took cross bear-

ings with the pelorus, one on the Smith Tower and one on

the water tank on Queen Anne Hill, and checked the com-

pass with the known heading of W N W. The compasses

were also checked with respect to the making good of the

vessel's courses to and from the various docks and the sev-

eral courses run while loading in Seattle. During those

moves the vessel's compasses were checked on at least six

different headings (3 in the N W quadrant, 2 in the N E
quadrant, and 1 in the S E quadrant), and in no case was

an error or deviation of more than 1 degree found on any

one heading. And the compasses were checked while the

vessel was lying alongside the American Can dock (where

might be expected the maximum magnetic influence on

ship's compasses from magnetic material on a dock) on a

known heading of E N E. After all these checks were made,

the master found and reported to Mr. Murphy that the com-

passes were in good condition. Capt. Erlands, in charge of

the vessel's stowage, testified that the cargo was properly

stowed (with reference to the magnetic cargo's reasonable

distance away from the compasses).

On May 16th, soon after commencing the voyage, with

all her deck cargo on board and while taking on additional

[5157] under-deck cargo (powder) from small wooden

vessels in Puget Sound off West Point, the ship in accord-

ance with usual good practice in the Alaska trade was swung
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from W S W to N E, and the master and second officer each

separately took azimuths of the sun on 14 headings, includ-

ing all of those on which the vessel was expected to navigate

on her north bound trip. The master and second officer then

compared their azimuths and found them ''very close to-

gether/' and in no instance was the deviation of the com-

passes in excess of 2 degrees. This was after the deck cargo

was all on board. During the remainder of the voyage until

near the time of the stranding, in accordance with the usual

practice, observations were frequently taken to ascertain if

there was any change in the deviation of the compasses and

no substantial change was found.

The foregoing was established by positive testimony re-

lated in open court by witnesses who had personal knowl-

edge or an opportunity for personal knowledge of the actual

condition of the compasses and facts about which they tes-

tified, and no witness having such knowledge appeared to

deny or question that positive proof.

In addition to that, a number of experts testified as to

the proper testing and adjusting of compasses and who

should do it, and as to retentive magnetism in compasses and

how to deal with that. On some important issues there was

a conflict among the experts, but, from that expert testimony

which by reason of the local and Alaska experience and more

intimate knowledge of the witnesses giving it has the greater

weight and credibility and from the other evidence, the court

is convinced that any appreciable retentive magnetism

acquired by the compasses during lay-up was shaken out by
j

the vessel's movements, such as when backing under [5158]

her own power during the loading period; that good and

safe practice does not require the compasses to be compen-

sated or adjusted by shore compass adjusters at any given

periodic intervals, but only when found to actually need such

adjustment; that no such adjustments at such intervals were

practiced by any ship operators at the Port of Seattle ; that
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the usual practice there was to delegate to the master the

duty of checking his compasses and determining when in his

judgment adjustment by a shore adjuster was necessary;

that it was common practice at that port to check com-

passes while ships were lying alongside docks and that re-

liable results could be obtained in that way; that the Denali's

compasses were properly determined to be and were in good

condition for the contemplated voyage and no adjustments

by a shore adjuster were then indicated or necessary.

It was further proved that deck cargo of magnetic ma-

terial such as that carried by the Denali and usually carried

by Alaska vessels was expected to have some magnetic effect

on the ship's compasses and that the common and safe prac-

tice was to swing ship and take azimuths after the magnetic

cargo was loaded to determine accurately the extent of com-

pass deviations caused by that cargo, and thereafter to

make proper allowance for that known deviation during the

voyage, all of which was done in this case; that the making

of that deviation allowance during navigation was all that

was necessary or proper, and that it was not proper or safe

practice to compensate the compasses while affected by mag-

netic cargo because after discharge of that cargo the com-

passes would then be out of adjustment; that in the Alaska

trade it was the master's duty to check compasses through-

out the voyage, which was done on the Denali; that a com-

pass deviation not exceeding 2 degrees on any one heading

if [5159] known and allowed for is not excessive nor unsafe

for navigation.

The Denali^s navigators and watch officers experienced

no difficulty with the compasses nor with the making good

of any of the vessel's courses before the one she was trying

to make when the stranding occurred. Just prior to the

stranding the pilot in charge of her navigation found that

she was being set westerly off her course by strong currents

and thereafter he was trying to put her over to the right

away from that westerly set, by piloting or "conning the
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ship" (as experienced pilots do in Alaska inside passages)

without relying upon the compasses. This is affirmed not

only by the pilot but also by his assistant watch officer, the

third mate, and it is not denied by any witness having per-

sonal knowledge of the fact. Experienced navigators know

and appreciate what is happening when strong currents set

their vessels off course and do not confuse that cause with

that of possible unknown compass deviation.

The only evidence opposed to the foregoing facts and

conclusions is the testimony of certain experts based solely

upon hypothetical questions and scientific theory, but the

court cannot accept as controlling such opposing theoretical

testimony to the exclusion of the direct, positive proof from

all the witnesses having any personal knowledge, as to the

actual condition and efficient operation of the compasses,

especially when such positive proof is fortified by the opinion

evidence of those experts having the greater credibility by

reason of their more intimate knowledge of local and Alaska

conditions bearing upon the condition and functioning of

this vessel's compasses. [5160]

The case of The Yungay, 58 F. (2d) 352, relied upon by

cargo claimants, is not controUing of the liability exemption

issue here, because there the ship had undergone extensive

repairs, the compasses were actually in a defective condition

and the owner and master both knew it. The important facts

here regarding compasses are more like those of The Oritani

40 F. (2d) 522, which exonerated the owner from liability

I find that the Denali's compasses were in good mechanical

condition and free from excessive deviation; that such devi-

ation as existed was known to and allowed for by the master

and other navigating officers; and that the compasses were in

good and safe navigating condition at the inception of the

voyage and remained so until the stranding.

2. Charts. It appears from the testimony of ship's

officers Healy, Larson, Lawton and Obert that when the



Ap. 7

Denali sailed from Seattle on the voyage she had on board

a complete set of charts for Puget Sound, British Columbia,

Southeastern and Southwestern Alaska, Bering Sea and Bris-

tol Bay, as well as numerous other charts. Three days prior

to the sailing the second and third officers checked over the

ship's list of charts on board and compared the list with the

latest Canadian and American chart catalogues, and under

the direction of the master the second officer prepared a

requisition for and received on board some additional new

charts. The Denali's master for her last 1934 voyage testi-

fied that he left on board a full set of charts for Southeastern

and Southwestern Alaska and British Columbia. The vessel

was also supplied with sets of British Columbia Pilot, Hydro-

graphic Office Publication 176 and United States Coast

Pilot for Alaska, which publications describe or mention

Caamano Passage and the reef, upon which [ 5 1 60^ ] the

Denali stranded. Cargo claimants contend that United

States Hydrographic Office chart, being H O 2828 (Pet. Ex.

33), which is a copy of British Admiralty Chart 1737 (Pet.

Ex. 74) and is generally referred to as a large scale and easily

usable chart, was not on board, (although no positive evi-

dence was offered in support of that contention), but the

ship's navigating officers testified that H O 2828 was on

board and in actual use by the officers at the time of the

stranding. The latest Coast and Geodetic Survey chart No.

8102, covering the area about the stranding, was on board

and was saved from the stranding and is now in evidence as

claimant's Ex. A- 10. The ship was also supplied with

Notices to Mariners, published weekly by the Hydrographic

Office and showing any changes in existing charts. Capt.

Healy testified that on May 18th he laid out the vessel's

magnetic course from Triple Island Light through Caamano
Passage on chart H. O. 2828, which was on the chart table

with chart C & G S 8102 at the time Pilot Obert and Third

Mate Lawton took over the watch at midnight May 18;
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that C&GS8102isa proper chart for safe navigation

through Caamano Passage; that it is not necessary to have

chart No. 2828 to go through that passage; that you can go

through that passage just as well by the use of chart No.

8102 as by the use of chart No. 2828 and that it would be

safe and good practice to do that. Commander Richards of

the Coast Guard Cutter Cyane testified by deposition that

he checked in all about 20 charts ''including one or more

editions of the following charts: Hydographic Office Chart

No. 1584; Hydrographic Office Chart No. 2825, and Hydro-

graphic Office Chart No. 2828; Coast and Geodetic Survey

Charts No. 7002, No. 8002, and No. 8102; and British Ad-

miralty Charts No. 1737, No. 1923, No. 1923-A, [5161] No.

2430, and No. 3754," and ''found them all to be in sub-

stantial agreement as to Denali rock (the name applied by

the witness to the reef on which the vessel stranded) and

the immediate vicinity." That witness further testified that

all Hydrographic Office and British Admiralty charts carried

the notation as to that reef that it "dries 12 feet"; that the

results of soundings and bearings taken by those on his

Coast Guard vessel after the stranding "were in complete

agreement with the chart(s), and the soundings in no case

showed less water than is shown on the chart"; and that the

reef on which the Denali stranded was a well known reef,

clearly shown on all the charts, and clearly described in the

Pilot books for those waters. Pilot Obert stated that he used

both Canadian and American charts—that "we always com-

pare them"; that the Denali had on board "some old charts,

and brand new charts, and harbor charts as well"; that it

didn't make any difference which chart was used, new or old,

so far as location of the reef was concerned as it showed on

both old and new charts ; that at the time of the stranding he

thought the ship was past that reef. Both Pilot Obert and

his assistant watch officer. Third Mate Lawton, were aware

of the reef, knew it was there. Pilot Obert had seen it be-
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fore while navigating Caamano Passage on previous voyages.

The stranding, therefore, was not in fact caused by insuffi-

cient charts; there was no insufficiency of charts; and I find

the Denali was properly equipped and supplied with charts

entirely adequate for her safe and seaworthy navigation.

The Oritani, 40 F. (2d) 522, at 528-529. [5162]

3. Division of Mates into Watches. At the time of the

stranding the law required the Board of Local Inspectors to

enter in the certificate of inspection of the Denali

"* * * the minimum number of licensed deck officers

required for her safe navigation according to the fol-

lowing scale: * * * every such vessel * * * shall have
in her service and on board three licensed mates, who
shall stand in three watches while such vessel is being

navigated * * *,"

(46 U.S.C.A., Sec. 223).

There was also in effect at that time a law providing that

no licensed officer shall be required to do duty

''* * * more than twelve hours of any twenty-four at

sea * * *. Any violation of this section shall subject

the person or persons guilty thereof to a penalty of

$100."

(46 U.S.C.A., Sec. 235).

Cargo claimants do not contend that Section 235, supra,

was violated, but they do contend that the owner violated

Section 223, supra. They also cite the Act of June 25, 1936,

(46 U.S.C.A., Sec. 673, Pocket Part), providing that no

licensed officer shall be required to work more than eight

hours in one day; but this Act does not apply in this case

because it was passed after the stranding and did not take

effect until six months after its enactment.

Sections 223 and 235 of 46 U.S.C.A., above referred to,

are respectively sections 2 and 3 of one and the same original

act of Congress, namely, the Act of May 11, 1918. It is
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clear from reading the whole of that original Act that Con-

gress intended by the provisions of Section 2 to obligate pri-

marily if not exclusively the Board of Local Inspectors with

reference to the performance of their duties regarding their

proper certification of crew lists. There is no provision in

that section expressly placing any duty upon the shipowner

or any one else other than the Board, nor imposing any

penalty upon any one at all for violation [5163] of any of its

provisions. Specifically, that section does not expressly com-

mand the shipowner to require the three licensed mates to

stand in three watches. So far as its express language goes

and bearing in mind that the section relates to navigation

or management of vessels, it may be that Congress by that

section intended to leave it to be inferred that the master

who actually attends to the navigation and management of

his vessel would divide his three mates into three watches

without an express command from Congress that he do so,

and that for that reason the master was not so commanded.

It could not, of course, be fairly reasoned that, because Con-

gress did not expressly obligate either the owner or the

master, it was nevertheless intended that the owner per-

sonally should be bound to see that the Section 2 scale for

division of the mates' watches is applied letter perfect.

Section 3 of the Act of May 11, 1918, however, does ex-

pressly relate to the shipowner, among others, because it

begins with the provision: "It shall be unlawful for the

master, owner, agent or other person having authority to

permit any officer of any vessel * * *" to do certain things,

and then provides: ''* * * no licensed officer * * * shall be

required to do duty * * * more than twelve hours of any

twenty-four at sea * * *." Section 3 further provides an

express penalty for non-compliance and imposes that penalty

upon any one guilty of a violation of that section.

Since the acts required to be done by Section 2 are ex-

pressly required of the Board of Local Inspectors and no
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one else, and the acts prohibited by Section 3 are the acts of

the shipowner, among others, it seems clear that Congress

intended to obligate only the board with reference [5164]

to the duties imposed by Section 2, and that cargo claimants

are in error in their contention that the owner here is bound

by the statutory duty imposed by Section 2 to see that the

mates were divided into watches.

If, however, cargo claimants are right in their contention

that Section 2 does apply to the owner here, it is to be

noted that the Board of Local Inspectors at Seattle did

determine and certify the minimum number of Hcensed

deck officers for the Denali to be one master and three

mates, and that the vessel at the time of the stranding

actually carried one master, three mates and also Pilot

Obert (not required), an additional officer licensed as

master and pilot, who signed on as pilot and was a mem-
ber of the ship's crew. Pilot Obert was in fact used as a

pilot and as an additional watch officer. In the Alaska

trade the chief mate does not stand a regular watch at sea

but does on occasion relieve the other watch officers. Capt.

Healy, the master, and Capt. Obert, the pilot, each did on

the Denali stand alternate watches of six hours on and six

hours off, it being the practice (which was followed in this

case) to substitute the master or pilot as watch officer in the

place of the chief mate; so that at all times during a 24-hour

day there v/as on watch in place of the chief mate either the

master (having also a pilot's license) or the pilot who in the

performance of their duties not only took the place of the

chief mate as watch officer, but also performed the duties of

pilot. The second and third mates on the Denali stood

eight-hour watches.

Cargo claimants contend that since only two of the mates

(the second and third) actually stood their v/atches and be-

cause the chief mate was not given a regular watch [5165]

while the vessel was being navigated, the statute (Sec. 2,
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Act of May 11, 1918; 46 U.S.C.A., Sec. 223) relating to the

division of the mates into watches was violated, notwith-

standing the fact that the watch which the chief mate might

have been required to stand was actually stood by the master

and pilot. That substitution of the master and pilot as watch

officers for the chief mate may not be said to be a literal

compliance with the statutory scale, compliance with which

the Board of Local Inspectors are required to enter in their

certificate of inspection, but the duties of a watch officer

cannot be said to be less competently performed by the

master or pilot than by the chief mate, in view of the fact

that both the master and pilot are expected to be and in this

instance were specially skilled as navigators and pilots for

the particular waters where the stranding occurred. There

is no proof or intimation that the chief mate was better

qualified than either the master or the pilot. By reason of

their experience and licenses, both the master and the pilot

were supposed to be and undoubtedly were better qualified

as watch officers than the chief mate.

The watch officers on duty at the time of the stranding

(Pilot Obert and Third Officer Lawton) both knew that the

reef was there ; had some time before the stranding actually

seen Zayas and Dundas Islands; knew that the vessel was

entering or had already entered Caamano Passage; Pilot

Obert thought that the vessel had already passed the reef;

and both the pilot and the third officer thought that the

vessel was by currents being set westerly off her course, and

at the time of and for some time before the stranding the

pilot was maneuvering the vessel by piloting or ''conning the

ship" instead of steering solely by compass in order to

[5166] overcome that westerly set and to bring the vessel

back on her intended course through Caamano Passage.

There is neither evidence nor reasonable inference from evi-

dence that any person connected with the navigation of the

ship was either fatigued from excessive labor or lacking in
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sufficient sleep or rest at the time of the stranding or at any

time during the voyage.

And so from the foregoing it obviously appears that,

even if it can be successfully contended that the Section 2

scale for division of watches obligates shipowners and that

the owner has in this instance violated that section (a con-

tention with which this court does not agree), the evidence

here is clear and convincing that the stranding was not in

fact and could not have been caused or contributed to by

duration or improper division of the mates' watches, and I

so find. In that situation the owner has fully performed the

strict requirement of the law relating to the amount or

degree of proof as announced by the Circuit Court of Ap-

peals for the Ninth Circuit in Chicago-Silverpalm, 1937

A.M.C. 1427, at 1436, and by the Supreme Court in Lie v.

San Francisco, etc. S.S. Co., 243 U. S. 291, at 298.

The Denali was, therefore, seaworthy in respect to the

manning of the vessel and the division of her mates and

officers into watches.

Cargo claimants make a general charge of untruthful-

ness of testimony, and also charge that certain witnesses

were successfully impeached. These charges are not justi-

fied. In some instances there were discrepances or seeming

partisanship on the part of some witnesses (all of whom,
however, did not appear on the same side), but in those

instances the discrepant or partisan testimony was largely

cumulative or [5167] corroborative of other credible testi-

mony in the case and was not indispensable to the issue in-

volved. In other important instances counsel failed in ef-

forts to impeach. No witness appeared to deliberately or

knowingly falsify. The trial was a long one consuming about

32 trial days; many witnesses were called and testified; the

transcript of the trial record comprises about 4500 type-

written pages; but on the whole I have never seen more
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honest
J
frank or candid witnesses than those at this trial.

Cause of Stranding—Conclusion as to Liability.

The navigating officers expected and allowed for some

current which would affect the ability of the ship to make

good her intended course through Caamano Passage, but

the compelling inference from the positive testimony of

Pilot Obert and Third Mate Lawton, unchallenged by any

evidence to the contrary based on personal knowledge of the

fact, is that currents of unusual force and effect, much

greater than any allowed for when the intended course was

set, began an appreciable time before the stranding to set

against and drive the vessel westerly off her intended

course, so that when she stranded her position was at least 4

degrees west of her intended course ; that the full extremity

of that current force was not predictable, but that Pilot

Obert, by reason of his many years experience as a navi-

gator in those waters, knew or should have known of the

vessel's increasing danger long enough before the time of

the stranding to have taken proper precaution against it.

This he did not do. Although he said he put the vessel's

heading to starboard several times, he observed a consid-

erable time before the stranding that these measures were

not effectually placing the vessel back on her course. After

[5168] reaHzing his danger from the unusual currents and

knowing as he did that the reef was there, he still had time

to rescue the vessel from the peril of the reef by reversing

her engines, checking her speed and completely stopping her

movement a safe distance from the reef, or he could have

avoided the reef by even more sharply turning her direction

to starboard,—to the eastward.

The most outstanding circumstance and proof in the

whole case is the fact that Pilot Obert never at any time

charged fault or insufficiency in the compasses, charts or

division of watches. He had more at stake than any other

member of the crew. He had a record of 40 years of hon-
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orable and efficient service at sea, for about 30 years of

which he was a navigating officer in Alaska waters; and at

the hearing before the Steamboat Inspectors he faced the

possibility of losing his license. Not even the natural in-

clination which one ordinarily has to first save himself was

enough to weaken the positiveness of his self-effacing state-

ment (corroborated by the master and third mate) that it

was currents, not compass deviation, which were setting

the vessel off course. He undoubtedly understood the sig-

nificance of that statement. By it he in effect shouldered

personal responsibihty for extricating his ship from a known

peril by his careful and safe navigation. Also by that state-

ment and its attending circumstances we are given another

forceful example of the high honor and integrity of the men
who "go down to the sea in ships. ^' These considerations

should lay at rest any possible doubt of the truth of the

pilot's statement as to the cause of the ship's westerly off-set

and consequent stranding. [5169]

I therefore find and decide that the stranding of the

Denali and the resulting total loss of the vessel and her cargo

were due solely to fault in her navigation; that at the com-

mencement of the voyage at Seattle and during the re-

mainder thereof until the time of stranding, the vessel was

in ail respects seaworthy and properly manned, equipped

and supplied; that her owner is entitled to exemption and

exoneration from all liability for the loss of cargo, as pro-

vided by Section 3 of the Harter Act; and that the claims of

cargo claimants must be dismissed.

Findings of fact, conclusions of law and decree may be

settled upon notice or stipulation.
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DISTRICT COURT'S FINDINGS OF FACT AND
AND CONCLUSIONS OF LAW

This cause heretofore on October 19, 1937, and subse-

quent days, came on for trial before the undersigned Judge

of the above entitled Court sitting in Admiralty, on the

issues presented by the Petition of the Alaska Steamship

Company, as owner of the American Steamship Denali, for

exemption from or in the alternative limitation of its Ha-

bility, and the claim and amended answer of Claimants

Pacific Coast Coal Company, et al, as owner of cargo on the

steamer Denali, the claim and answer of United States of

America, owner of cargo on the steamer Denali, claim of

Deep Sea Salmon Company, et al, owners of cargo on the

steamer Denali, and claim of General Petroleum Corpora-

tion of California, as owner of cargo on the steamer Denali,

and the Petitioner's Objections and Answers to each of said (

Claims; the Petitioner being represented by its Proctors
j

Lawrence Bogle and Stanley B. Long, of the firm of Bogle,

Bogle & Gates, and Claimants Pacific Coast Coal Company,

et al, being represented by their Proctors James W. Ryan
|

and T. Catesby Jones of the firm of Bigham, Englar, Jones &
|

Houston, and Lane Summers of the firm of Hayden, Mer-
|

ritt. Summers & Bucey, and Claimant United States of
|

America being represented by its Proctors J. Charles Dennis, I

United States District Attorney, and Frank A. Pellegrini,

Assistant [5141] United States District Attorney, and

Claimants Deep Sea Salmon Company, et al, being repre-

sented by their Proctor Lynwood W. Fix, and General Pe-

troleum Corporation of California being represented by its

Proctor Thomas E. Geraghty, and witnesses for the parties

having been sworn and having testified in open court and

by deposition, and exhibits having been offered and ad-

mitted in evidence, and stipulations as to various facts and
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matters having been filed, and the Court being fully ad-

vised and having considered all thereof, after argument both

oral and written, having rendered and filed its written De-

cision herein on March 31, 1938, and said written Decision

is by this reference and by attachment hereto made a part

hereof as though fully set forth herein, makes the fol-

lowing

Findings of Fact:

I.

That the Petitioner, Alaska Steamship Company, is now

and at all times herein mentioned was a corporation organ-

ized and existing under and by virtue of the laws of the

State of Nevada, and at all times herein mentioned had its

principal place of business in the City of Seattle, State of

Washington.

II.

That Petitioner, Alaska Steamship Company was, dur-

ing all the times herein mentioned, a common carrier of

passengers and freight for hire, and sole owner and operator

of the American Steamship Denali of the burden of 3,432

tons gross and 2,164 tons net.

III.

That on the 16th day of May, 1935 the said steamer

Denali, a common carrier of passengers and freight for hire,

left the Port of Seattle, Washington with passengers and

cargo, on a voyage to various ports and places within the

Territory of Alaska; that prior to the sailing of said steamer

on said voyage each of the Claimants, Pacific Coast Coal

Company, et al, United States of [5142] America, Deep Sea

Salmon Company, et al, and General Petroleum Corporation

of California, delivered to said steamer certain cargo which

was loaded on board said steamer for transportation and

delivery to various ports in the Territory of Alaska under
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and pursuant to the terms of bills of lading received in evi-

dence herein as Petitioner's Exhibit 15, which is by this

reference made a part hereof as fully as though set forth

herein at length; that said bills of lading contained among

other clauses, the following:

"1
. Carrier shall not be liable for any loss of, or dam-

age to, any of said merchandise resulting from Acts of

God, perils of the sea or other waters, * * * fire on

board vessel or on wharf or land or pier * * * or break-

age or fracture of, hull, shaft, propellers, fittings, valves,

pipes, machinery, boilers or appurtenances, or from ex-

plosion, bursting of boilers or pipes, collision with ves-

sels or other structures or objects, stranding or wrecks

or accidents of navigation, nor if Carrier and/or Char-

terer and/or Owner shall have exercised due diligence

to make the vessel on which said merchandise is

shipped in all respects seaworthy and properly manned,
equipped and supplied, shall the vessel. Carrier, Owner,

Charterers or Agents become, or be held, responsible

for any loss or damage that shall result in whole or in

part from unseaworthiness of the vessel, whether exist-

ing at the time of shipment or at the beginning of the

voyage, or on the voyage, fault or error in navigation

or management of vessel, or of its engines, boilers,

winches, hoisting gear, fittings, fixtures, equipment,

ports, hatches, dead lights, valves, cocks, pipes, tanks

and their connections, and this whether such fault or

error be before or after sailing or be in port or at sea,

or from any other causes of what kind soever, ajusdem

generis herewith or otherwise. Any omission to exer-

cise such due diligence shall not be presumed, but the

same must, if claimed or alleged, be proved by the

Shipper or Consignee."

IV.

That before and at the commencement of said voyage

of the steamer Denali on May 16, 1935 the Petitioner

exercised due diligence to make said steamer in all respects

seaworthy and properly manned, equipped and supplied for
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the contemplated voyage to various ports in the Territory of

Alaska, and said steamer Denali was in fact, before [5143]

and at the commencement of said voyage and at all times

during the progress of said voyage, in all respects seaworthy

and properly manned, equipped and supplied for said

voyage.

V.

That during the course of said voyage and at about 2:44

o'clock A. M. on May 19, 1935 the said steamer Denali

stranded on a reef off the southeast end of Zayas Island in

Caamano Passage between Zayas and Dundas Islands, in the

waters of British Columbia, Dominion of Canada, and said

vessel and her cargo thereafter became a total loss.

VI.

That on or about August 21, 1935 a suit was com-

menced in this Court by Pacific Coast Coal Company and

other owners of cargo on board the Denali and lost as a

result of the stranding and foundering of said vessel, as

Hbelants, against the Alaska Steamship Company, as re-

spondent, said suit being cause No. 13632 in Admiralty of

the records and files of this Court, in which suit damages

were claimed against the Petitioner herein on account of

the loss of cargo alleged to have been owned by said libel-

ants, and on board said steamer at the time of said strand-

ing and foundering thereof. That thereafter this proceeding

was instituted by the filing of the Petition herein on or about

September 4, 1935 in which proceeding Petitioner denied all

liability, and in the alternative claimed the benefits of the

Limitation of Liability Act and amendments thereto, and

offered to surrender its interest in said vessel together with

any and all freight moneys and passenger moneys pending

and earned by said steamer on the aforesaid voyage upon

which she was lost, to a trustee to be appointed by this
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Court; that on September 4, 1935 this Court appointed

Charles E. Allen as Trustee to receive the transfer from

Petitioner of said steamer Denali, her apparel and appurte-

nances, and [5144] freight and passenger moneys pending

and earned on the aforesaid voyage, amounting to $1,823.29.

That on September 5, 1935 Petitioner by proper deed of

transfer, conveyed to said Charles E. Allen, as Trustee, all

of its interest in said steamer Denah, her engines, tackle,

apparel and furniture, and paid to said Charles E. Allen, as

Trustee, the sum of $1,823.29, being the full freight and

jpassenger moneys pending and earned by said vessel on the

aforesaid voyage.

VII.

The steamer Denali while lying alongside the West

Seattle Yard of the Petitioner, was thoroughly inspected on

behalf of the United States Steamboat Inspectors by Mr.

Robinson, Assistant United States Inspector of Boilers, and

by Captain Kelly, Assistant United States Inspector of

Hulls, during the period from January 31 to February 2,

1935, and was found in all respects seaworthy, and she was

granted a new Government Certificate of Inspection which

is in evidence in this cause as Petitioner's Exhibit 8, which

said Certificate was unexpired and in effect at the time the

steamer departed from Seattle on May 16, 1935 and during

the period of the voyage and at the time of said stranding on

May 19, 1935. This was the first voyage which the steamer

had made subsequent to said inspection and issuance of said

Certificate of Inspection.

VIII.

That in accordance with the usual, customary and safe

practice Petitioner's Superintendent of Maintenance dele-

gated to the Master the express duty of checking his com-

passes to ascertain their magnetic and mechanical condition
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before departure on said voyage to Alaska and that this duty

the Master was qualified and competent to perform, and the

Master did in fact, while the said steamer was lying at West

Seattle and thereafter during the period of loading at vari-

ous docks in the City of Seattle, during the period from

May 13 [5145] to May 15, 1935 carefully check the mag-

netic and mechanical condition of his compasses and re-

ported to Petitioner's Superintendent of Maintenance that

the said compasses were in good magnetic and mechanical

condition and that no compensation by a shore adjuster

was required. That on May 15, 1935 said steamer loaded on

her forward well deck certain magnetic cargo and thereafter

on May 16, 1935 the Denali's Master and Second Officer

swung the steamer Denali from a head West Southwest to a

head Northeast and took azimuths of the sun on fourteen

separate headings, including all of those on which the vessel

was expected to navigate on her northbound trip, all of

which was in accordance with good, safe and usual practice

in the Alaska trade; that the azimuths so taken in no case

showed a deviation in excess of two degrees with deck cargo

on board; that during the remainder of the voyage in ac-

cordance with the usual and safe practice, observations were

frequently taken to ascertain if there was any change in the

deviation of the compasses and no substantial changes were

found or in fact existed. That the Denali's compasses prior

to and at the commencement of and during the course of

the voyage, were properly determined to be and were in

fact in good mechanical and magnetic condition for the con-

templated voyage, and were free from any defects, and no

adjustment or compensation by a shore adjuster was at any

time indicated or necessary. That the stranding of the

steamer Denali was neither caused nor contributed to by

any defect in the Denali 's compasses either mechanical or

magnetic. That the Denali 's watch officers at the time of

and for some time prior to said stranding were not navi-
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gating the Denali by or relying upon said compasses but

were in fact piloting or "conning the ship" by eye and

sight.

IX.

That Petitioner's Superintendent of Maintenance in

accord- [5146] ance with the usual, customary and safe

practice, delegated to the Master and navigating officers of

the steamer Denali the duty of checking the navigation

charts and navigation aids on board said Denali prior to the

commencement of her contemplated voyage, for the purpose

of determining what, if any, additional navigation charts or

navigation aids were necessary or required by said navigat-

ing officers of the steamer Denali for safe navigation during

the contemplated voyage, which said duty the Master and

navigating officers of the Denali were qualified and compe-

tent to perform; that in fact the Master and navigating offi-

cers of the Denali in accordance with such usual, customary

and safe practice, did carefully check all navigation charts

and navigation aids on board the Denali at the time she was

placed in commission on or about May 14, 1935 and made a

written requisition upon Petitioner's Superintendent of

Maintenance for certain additional navigation charts and

navigation aids, all of which additional charts and navigation

aids so requested were in fact furnished to the Denali prior

to and were on board said vessel at the time of the com-

mencement of the contemplated voyage, and thereafter

throughout the voyage until said vessel stranded; that at

the time said Denali sailed from Seattle on the morning of

May 16, 1935 on her contemplated voyage to various ports

in the Territory of Alaska she had on board and available

to her navigating officers for use during the course of said

voyage, a complete set of navigating charts for Puget

Sound, British Columbia, Southeastern and Southwestern

Alaska, Bering Sea and Bristol Bay, as well as numerous
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the safe navigation of said Denali on her contemplated

voyage. That among said charts on board the Denali and

available to her navigating officers at the commencement of

and during the course of said voyage, were United States

Hydrographic Office Chart No. H O 2828, [5147] being a

large scale chart of Caamano Passage and adjacent waters,

and United States Coast and Geodetic Survey Chart No.

8102, being a smaller scale chart for Caamano Passage

and adjacent waters, both of which said charts were on the

chart table of the Delani and in actual use by her navigating

officers at and prior to the time of said stranding, and either

of which said charts was a proper and sufficient chart for

safe navigation of said Denali through Caamano Passage

and the waters adjacent to the reef upon which the Denali

stranded. That in addition to said United States Hydro-

graphic Office Chart No. H O 2828 and United States Coast

and Geodetic Survey Chart No. 8102, there were on board

and available to the navigating officers of the Denali numer-

ous other American and Canadian Government navigation

charts covering Caamano Passage and waters adjacent

thereto, and which clearly showed the proper location of the

reef upon which the said Denali stranded; that the Denali

was also supplied with and had on board for use by her

navigating officers current and outstanding Notices to Mari-

ners, published weekly by the United States Hydrographic

Office, showing any changes and corrections in charts made
or noted subsequent to the date of issuance, and in addi-

tion thereto the Denali had on board and available for use

by her navigating officers current editions of Canadian and

American light lists, tidal and current tables, and also the

latest edition of British Columbia Pilot, Hydrographic Office

Publication No. 176, and United States Coast Pilot for

Alaska, which official publications describe the waters of

and adjacent to Caamano Passage, and particularly the reef
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upon which the DenaH stranded. That the Pilot and Third

Mate of the DenaH who were on duty in the pilothouse in

charge of the navigation of said Denali from the 12:00

o'clock midnight watch preceding the stranding up to the

time of said stranding, were both experienced officers and

navigators and were entirely [5148] familiar with the waters

of Caamano Passage and the location of the reef upon

which the Delani stranded. That said stranding was not

caused by any insufficiency of charts or navigation aids;

that in fact the Denali was, prior to, at the commencement

of, and at all times during said voyage, in all respects suffi-

ciently and properly supplied and equipped with navigation

charts and navigation aids adequate for her safe and sea-

worthy navigation upon the voyage upon which she was

then engaged.

X.

That at the time the Denali sailed from the Port of

Seattle on her contemplated voyage to various ports in the

Territory of Alaska, she had on board and in her service a

full complement of experienced licensed deck officers and

crew required by her current and outstanding Certificate of

Inspection, and in addition thereto she had on board and in

her service a Pilot of many years' experience in these waters

as an additional watch and navigating officer who was not

required, but permitted to be carried, by the Denah's cur-

rent and outstanding Certificate of Inspection; that the

deck and navigating watches of the Denali were set by the

Master and the Chief Officer of the Denali at or just prior to

the commencement of her contemplated voyage; that the

deck and navigating watches as set and divided by the

Denali's Master and Chief Officer for the contemplated

voyage, were not in violation of any applicable law but were

in fact in accordance with good, customary and safe practice

in the Alaska trade. That although only one watch officer
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was required by law or for safe navigation, two watch

officers, to-wit, Pilot Obert and Third Mate Lawton, were

on watch in the pilothouse of the Denali as navigating

officers from about midnight of May 18-19 until the time

said vessel stranded at about 2:44 A. M. of May 19, 1935;

that neither of said watch and navigating officers was fa-

tigued from [5149] excessive labor or lacking in sufficient

sleep or rest at the time of the stranding or at any time

during the said voyage, and that the said stranding was not

in fact and could not have been caused or contributed to by

any fatigue, excessive labor, or insufficient sleep of the

watch officers, or either of them, and that said stranding

was not in fact and could not have been caused or con-

tributed to by the duration or actual division of the mates'

or navigating officers' watches. That the said Denali was at

the commencement of the voyage and during the entire

duration thereof, seaworthy in respect to her manning and

the division of her mates and officers into watches.

XI.

That Pilot Obert and Third Mate Lawton, the navi-

gating and watch officers in charge of the navigation of the

DenaH from about midnight on May 18-19, 1935 to the

time of her stranding on a reef off the southeast end of

Zayas Island at the entrance of Caamano Passage, were

experienced navigators of the waters of and adjacent to

Caamano Passage and from their previous experience in

navigating said waters they expected that the Denali would

be affected by a westerly set of the tidal currents, particu-

larly in navigating the waters from a point abeam of Triple

Island to the entrance of Caamano Passage, and by reason

thereof when the Denali was abeam of Triple Island and a

new course was set by her navigating officers for the en-

trance to Caamano Passage, they made an allowance of

three-eights of a point to the eastward of the course they
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expected to make good; that said allowance was made for

the sole purpose of offsetting and allowing for the antici-

pated effect upon the vessel of a westerly set of tidal cur-

rents in said waters; that in fact on the night of May 18-19,

1935, the tidal currents in Hecate Straits, particularly from

a point abeam of Triple Island to the entrance of [5150]

Caamano Passage, were of unusual force and much greater

than was anticipated, expected or allowed for by the navi-

gating officers of the Denali from their previous experience

in said waters, which unusual westerly set of the tidal

currents began an appreciable time before the stranding,

and as a result the Denali was set more to the westerly

than her navigating officers anticipated, expected or allowed

for. That the direction, force and time of commencement

of tidal currents in the waters south of Caamano Passage

to a point abeam of Triple Island are variable, uncertain,

and not predictable; that the Pilot and Third Mate of the

Denali by reason of their previous experience in these

waters and by visual sight of shore objects knew, or should

have known, of the vessel's increasing danger by reason of

the vessel being set farther to the westward by reason of

the unusual tidal currents, and they should have taken

proper precautions to get the vessel back into a safe position

for navigating through Caamano Passage, which they did

not do. Although Pilot Obert put the vessel's head to star-

board several times after knowing that the vessel was being

set to the westward by strong and unusual currents, he ob-

served a considerable time before the stranding that these

measures were not effectually placing the vessel back on her

course and after realizing his danger from the unusual cur-

rents, and knowing as he did that the reef was there, he still

had time to rescue the vessel from the peril of the reef by

reversing her engines, checking her speed and completely

stopping her movement a safe distance from the reef, or he

could have avoided the reef by even more sharply turning
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her direction to starboard—to the eastward—which he

failed to do.

XII.

That the sole cause of the stranding of the steamer

Denali and the resulting total loss of said steamer DenaH

and her cargo, was due to faults or errors in her navigation,

of which Petitioner [5151] was without privity or knowl-

edge.

Done in Open Court this 25th day of April, 1938.

JOHN C. BOWEN
United States District Judge.

From the foregoing Findings of Fact, which include by

reference and attachment hereto, the Court's written Deci-

sion filed herein on March 31, 1938, the Court makes the

following

Conclusions of Law:

I.

That the stranding of the Steamer Denali and the loss of

said steamer and her cargo, were caused solely by an error

or fault in her navigation during the course of the voyage,

and that her owner is entitled to an exemption and exonera-

tion from all liability for the loss of said cargo as provided

by Section 3 of the Harter Act, and the provisions of the

Bills of Lading under which said cargo was accepted for

transportation.

II.

That the claims of cargo claimants filed herein be dis-

missed with prejudice; that claimants. Deep Sea Salmon

Company et al, and General Petroleum Corporation of

California, not having filed any answer herein, nor having
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participated in or offered any evidence at the trial of this

cause, are exonerated from the payment of any portion of

costs taxed herein in favor of the petitioner; that total

claims filed herein, other than those filed by claimants,

Deep Sea Salmon Company et al, and General Petroleum

Corporation of California, allege damages in the sum of

$363,000.00, of which the United States of America, a

sovereign, claims damages in the sum of $38,400.00, and

Pacific Coast Coal Company, et al, claim damages in [5152]

the sum of $324,648.09; that no costs can be recovered by

petitioner against claimant. United States of America, a

sovereign; that petitioner recover from claimants, Pacific

Coast Coal Company, et al eighty-nine and one-half per

cent (89J4%) of its total costs taxed and allowed herein,

being the percentage which its claims, as filed, bear to the

said total claims filed by it and the United States of

America.

III.

That the decree herein should provide for the manner

of execution against the stipulator on the Claimants' Stipu-

lation for costs filed herein, and for execution against the

Claimants for any excess of costs over and above such

Stipulation for Costs.

Done in Open Court this 25th day of April, 1938.

JOHN C. BOWEN
United States District Judge.
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ACT OF MARCH 3, 1913, CHAPTER 118

Chap. 118.—An Act to Regulate the officering and

manning of vessels subject to the inspection laws of the

United States.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress as-

sembled, That section forty-four hundred and sixty-three of

the Revised Statutes of the United States, be, and is hereby,

amended to read as follows:

''Sec. 4463. Any vessel of the United States subject

to the provisions of this title or to the inspection laws

of the United States shall not be navigated unless she

shall have in her service and on board such complement
of licensed officers and crew as may, in the judgment
of the local inspectors who inspect the vessel, be neces-

sary for her safe navigation. The local inspectors shall

make in the certificate of inspection of the vessel an
entry of such complement of officers and crew, which
may be changed from time to time by indorsement on
such certificate by local inspectors by reason of change
of conditions or employment. Such entry or indorse-

ment shall be subject to a right of appeal, under regu-

lations to be made by the Secretary of Commerce and
Labor, to the supervising inspector and from him to

the Supervising Inspector General, who shall have the

power to revise, set aside, or affirm the said determina-

tion of the local inspectors.

''If any such vessel is deprived of the services of any
number of the crew without the consent, fault, or collu-

sion of the master, owner, or any person interested

in the vessel, the vessel may proceed on her voyage
if, in the judgment of the master, she is sufficiently

manned for such voyage: Provided, That the master
shall ship, if obtainable, a number equal to the number
of those whose services he has been deprived of by
desertion or casualty, who must be of the same grade
or of a higher rating with those whose places they fill.
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If the master shall fail to explain in writing the cause

of such deficiency in the crew to the local inspectors

within twelve hours of the time of the arrival of the

vessel at her destination, he shall be liable to a penalty

of fifty dollars. If the vessel shall not be manned as

provided in this Act, the owner shall be liable to a

penalty of one hundred dollars, or, in case of an insuffi-

cient number of licensed officers, to a penalty of five

hundred dollars."

Sec. 2. That the board of local inspectors shall make an

entry in the certificate of inspection of every ocean and

coastwise sea-going merchant vessel of the United States

propelled by machinery, and every ocean-going vessel carry-

ing passengers, the minimum number of licensed deck offi-

cers required for her safe navigation according to the fol-

lowing scale:

That no such vessel shall be navigated unless she shall

have on board and in her service one duly licensed master.

That every such vessel of one thousand gross tons and

over, propelled by machinery, shall have in her service and

on board three licensed mates, who shall stand in three

watches while such vessel is being navigated, unless such

vessel is engaged in a run of less than four hundred miles

from the port of departure to the port of final destination,

then such vessel shall have two licensed mates; and every

vessel of two hundred gross tons and less than one thousand

gross tons, propelled by machinery, shall have two licensed

mates.

That every such vessel of one hundred gross tons and

under two hundred gross tons, propelled by machinery, shall

have on board and in her service one licensed mate; but if

such vessel is engaged in a trade in which the time required

to make the passage from the port of departure to the port

of destination exceeds twenty-four hours, then such vessel

shall have two licensed mates.
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That nothing in this section shall be so construed as to

prevent local inspectors from increasing the number of

licensed officers on any vessel subject to the inspection laws

of the United States if, in their judgment, such vessel is not

sufficiently manned for her safe navigation: Provided, That

this section shall not apply to fishing or whaling vessels,

yachts, or motor boats as defined in the Act of June ninth,

nineteen hundred and ten.

Sec. 3. That it shall be unlawful for the master, owner,

agent, or other person having authority, to permit an officer

of any vessel to take charge of the deck watch of the vessel

upon leaving or immediately after leaving port, unless such

officer shall have had at least six hours off duty within the

twelve hours immediately preceding the time of sailing,

and no licensed officer on any ocean or coastwise vessel shall

be required to do duty to exceed nine hours of any twenty-

four while in port, including the date of arrival, or more

than twelve hours of any twenty-four at sea, except in a

case of emergency when life or property is endangered. Any
violation of this section shall subject the person or persons

guilty thereof to a penalty of one hundred dollars.

Sec. 4. That all laws or parts of laws in conflict with

this Act are hereby repealed.

Approved, March 3, 1913.
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BARTER ACT, 46 U. S. C, SEC. 192

Sec. 192. Limitation of liability for errors of navi-

gation, DANGERS OF THE SEA AND ACTS OF GOD. If the OWner

of any vessel transporting merchandise or property to or

from any port in the United States of America shall exercise

due diligence to make the said vessel in all respects sea-

worthy and properly manned, equipped, and supplied,

neither the vessel, her owner or owners, agent, or charterers,

shall become or be held responsible for damage or loss re-

sulting from faults or errors in navigation or in the manage-

ment of said vessel nor shall the vessel, her owner or owners,

charterers, agent, or master be held liable for losses arising

from dangers of the sea or other navigable waters, acts of

God, or public enemies, or the inherent defect, quality, or

vice of the thing carried, or from insufficiency of package,

or seizure under legal process, or for loss resulting from any

act or omission of the shipper or owner of the goods, his

agent or representative, or from saving or attempting to save

life or property at sea, or from any deviation in rendering

such service. (Fed. 13, 1893, c. 105, Sec. 3, 27 Stat. 445.)
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LIMITATION OF LIABILITY ACT, 46 U. S. C,

SEC. 183

Sec. 183. Liability of owner not to exceed interest.

The liability of the owner of any vessel, for any embezzle-

ment, loss, or destruction, by any person, of any property,

goods, or merchandise, shipped or put on board of such

vessel, or for any loss, damage, or injury by collision, or for

any act, matter, or thing, loss, damage, or forfeiture, done,

occasioned, or incurred without the privity, or knowledge of

value of the interest of such owner in such vessel, and her

such owner or owners, shall in no case exceed the amount or

freight then pending. (R. S., Sec. 4283.)
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BRIEF OF APPELLANTS ON REHEARING,

r
Violation of the Act of May 11, 1918,

The members of this court have unanimously agreed

that appellee on the '^Denali" violated the Act of May 11,

1918.

The majority opinion said: "The question then is,

Did the Denali have a complement of three mates who
were to obey the statute and stand in three watches
while the vessel was being navigated? The evidence
is overwhelming that she did not" (105 F. (2d) 417).



The minority opinion said: ^'At all times here
pertinent, she had on board and in her service one duly
licensed master and three licensed mates, but the mates
did not stand in three watches while the vessel was
being navigated, as required bv Section 2" (105 F. (2d)

421).

Appellee has wholly failed to contradict the evidence

of its own witnesses disclosing that the actual watch

system practiced by it was a violation of Section 2. Ap-
pellee's own witnesses establish the facts, as follows:

1. Appellee maintained on the "Denali'^ a two watch

system—not a three watch system (R. 1616, 1617, 1618,

2*193, 2194, 1331, 1332, 1336, 2156, 2163, 5476).

2. The master and the pilot continuously stood

"watch-and-watch" alternating "6 hours on and 6 hours
j

off", each standing 12 hours per day (R. 1553, 1616, 5476,
|

2193, 2194).
I

3. The second and third mates never stood in charge

of independent watches, but were coupled with the

master and the pilot respectively; the second mate regu-

larly stood with the master, merely as his assistant, and

the third mate regularly stood with the pilot merely as

his assistant (R. 1566,^ 1616, 1617, 1618, 2193, 2194).

Hence, the second and third mates while signed on the

articles of the vessel as such were really not "in her

4. The first mate stood no regular watch at sea

(R. 1331, 1332, 1336, 2156, 2163, 5476, 5477). This was

one of the reasons Pilot Obert was employed, viz., so

"that the first mate can be relieved of his navigating du-

ties" (R. 1452).

5. The master did not remain in reserve to keep fit

for navigation through dangerous waters or in emergency



conditions. Captain Healey while on board the "Denali"

as master was actually not "in her service" as such, but

functioned as a mate.

The trial court virtually found all these facts (R. 5476,

5477). This court has found the same facts. In addition

this court has agreed with appellee that the second mate

with the master, and the third mate with the pilot, each

stood alternating watches of 6 full hours on duty.

Appellee has presented nothing by its petition for re-

hearing to justify any change in this court's findings as

to appellee's watch system.

Courtis Construction of the Act Was Correct.

This Court simply held that Section 2 of the Act of

May 11, 1918 required the "Denali" to "have in her

service and on board three licensed mates, who shall

stand in three watches while such vessel is being navi-

gated"—exactly what the statute provides.

Appellee (Petition, p. 6) contends that since the

"Denali" had three licensed mates, "the only portion of

Section 2 requiring construction is the provision that

they 'shall stand in three watches' ". Appellants are un-

willing to accept this restriction. Appellants contend that

since Section 2 demands three mates who shall stand

in three watches as an absolute minimum for the safe

navigation of the "Denali", the whole of the mandate
should be weighed to reach a sound interpretation of

that section.

Appellants are in complete agreement with the state-

ment in appellee's petition (p. 6) which says:

"The majority opinion correctly states that the woi'd
Svatch' in maritime parlance has two meanings : the
first refers to the divisions of time when a certain por-
tion of the vessel's personnel are on duty; the second
refers to the men themselves when so employed."



Appellants differ with appellee when in its petition

(p. 6) it asserts that:

"In this case we are interested only in the term Vatch'
as it applies to the divisions of time when a certain

portion of the vessePs personnel, in this case the three

mates, are on duty."

For the very reason that the word "watches" does

connote both a division of time and a division of per-

sonnel, it is important to keep in mind both meanings

and to consider what is meant by the whole statutory

mandate that there shall be "three licensed mates who
shall stand in three watches".

Appellants contend that by this language in Section 2

Congress intended that both time and the mates must

be divided into a minimum safety scale. Appellants con-

tend that if this minimum was not maintained on the

"Denali" as to either a proper division of time or a

proper division of mates, then a violation of the statute

resulted.

Appellee (Petition, pp. 6, 7) says that prior to the

passage in 1913 of the first safety-at-sea regulation af-

fecting mates in respect to watch duty it is "clear that

an owner would not be required hy laiv to divide the

mates into watches, that is to say, would not be required

to divide the time of duty between the three mates, and

if watches were established would not be required hy law

to establish any fixed time of duty or equality therein

among the three mates". By this statement appellee

recognizes the evil which Congress intended to correct

by Section 2 of the Act of 1913. The language used by

Congress was retained unaltered in Section 2 of the Act

of 1918, and has remained unchanged to the present day

—

it is: "three licensed mates who shall stand in three

watches".

But when appellee (Petition, p. 7) advances the unsound

argumentative premise that this mandatory phrase in



Section 2 involves no reference "to a twenty-four hour

period or to the length of the watches", appellee dis-

reg'ards marine practices and parlance inherent in the

words used by Congress. When interpreting the two-

watch provision of the Seamen's Act of 1915 the Supreme

Court in O^Hara v. Luckenhach Steamship Co., 269 U. S.

364, turned to marine practice and parlance to ascertain

the meaning of Congress in using the word "watches".

For that purpose it consulted glossaries and dictionaries.

When Congress sought to promote safety by the pro-

vision as to "watches", it failed, unless it did so by com-

manding that there shall be "three mates who shall stand

in three watches while such vessel is being navigated".

By Section 2 Congress plainly intended to prescribe a

remedy for a condition at sea which it regarded as

hazardous. If Congress did not compel a division of

mates and time, then the vessel owner could maintain

a system whereby all mates together could stand a single

watch for the whole day or for the entire voyage—except

for the maximum limit of work fixed by Section 3. This

absurd result which logically follows from appellee's con-

tention strongly supports this court's interpretation of

the Act.

Since thp three-mate-watch mandate of Section 2 re-

quires divisions of the mates and time, the only question

is what divisions were contemplated. If it be assumed
that merely the minimum of three mates was on board,

and that the statute prohibits all three from standing

together as a unit on a single watch, does it permit either

(1) the mates to be partially divided—that is, two stand-

ing together on one watch and one standing alone on
another watch; or (2) the voyage time to be inequitably

divided—such as, one isolated w^atch of one hour for the

first mate, and thereafter, for the remainder of the

voyage, alternating watches of twelve hours each for the

second and third mates? If Section 2 allowed any such

unbalanced division of mates and time in navigation duty,

an Alaskan vessel could have been lawfully navigated



6

with the first mate assigned to oiTe single watch of one

hour after departure from Seattle, and with the second

and third mates assigned thereafter for the several days
duration of the voyage to alternating watches of twelve

continuous hours, twelve on and twelve off. Any such

interpretation of the statute intended to improve watch
duty and to promote safety would be ridiculous. But,

nevertheless, that is the "dead-end" consequence of fol-

lowing the interpretation tendered by appellee^s petition

(p. 7) which says that Section 2 does not involve a bal-

anced division of three mates into three watches within a

twenty-four hour day.

Rejecting appellee's contention, this court has said:

"When a vessel's three mates are divided into three

watches in each of which stands but one of three mates,
the watch time of each mate will be 8 hours a day,

served in watches not exceeding 4 hours each" (105 F.

(2d) 416).

Appellee (Petition, p. 7) denies that this court was

right in this ruling and says that "this cannot be found

in the Act". Although this ruling of this court is not

a mere repetition of the statutory words, it is an exact

judicial equivalent, if the language of Congress is given

the meaning inherent in the nautical terms employed.

In an attempt to induce this court to abandon its sound

interpretation of the statute, appellee (Petition, pp. 8, 9)

finds it necessary to make the tacit admission that Sec-

tion 2 does require some sort of division of mates and

time. It does this by designating the minimum scale

of "three mates who shall stand three watches". Then

to avoid this court's construction (4 hours on and 8 hours

off), appellee (Petition, pp. 7-10) rejects the customary

twenty-four hour day as the unit to be divided into

watches and adopts, because of the necessity of its argu-

ment, a three-day period as the unit for division. Ap-

pellee does this in order to set up an average watch

system under which each mate shall not stand a watch

to exceed twelve hours in any one day.



Ill trying' to uphold this unsafe navigational practice as

lawful within Section 2 it resorts to unsound ar<>-ument.j->

First, for the purpose of throwing out of consideration

the twenty-four hour day as the unit to be cut up into

watches, appellee discards the accepted nautical meaning
of the word "watch", viz., a division of the ordinary

twenty-four hour day wherein a mariner stands duty.

Appellee overlooks further the unit which Congress used

in stating the maximum number of hours for all kinds

of routine work, for any officer, on watch or otherwise,

e. g.y Section 3 of the Act provided:

"No licensed officer * * * shall be required to do duty
to exceed nine hours of any twenty-four in port * * *

or more than twelve hours of any tweMty-four at sea."

That the intent of Congress was to use a unit of twenty-

four hours is demonstrated by the language of Mr. Hardy
when he presented the bill to Congress

:

"Furthermore, there is now no provision in the law
that regulates the watches of the officers as to how they

shall be divided, or the maximum number of hours out

of the 24 that an officer may be required to do duty at

sea or in port. The absence of any such provision
leaves room for great abuse" (Appellants' INTain Brief,

Ap. 44).^

In other words, both in Section 2 and in Section 3 Con-

gress employed the ordinary twenty-four hour day as the

unit to be divided, first, to limit the watches of three mates

while navigating and, second, to limit all duty in port

and at sea of all licensed officers.

Second, in order to persuade this court that appellee's

device of an average watch system (a division of mates

and watches over an assumed arbitrary whole of seventy-

two hours) can be lawfully established by a vessel owner
within appellee's construction of Section 2 and without

violation of Section 3, appellee (Petition, pp. 12-16)

builds up for this court a number of hypothetical systems
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of average watches. While these examples do credit to

appellee's ingenuity and to the elasticity of its proposed

device, they include at least one possibility which demon-
strates that Congress never intended to legalize any such

arrangement by its three-mate-watch mandate.

The illustration of appellee's petition (pp. 14, 15)

to which reference is made divides personnel and time

as follows

:

"On the first day:
Third mate, 12.00 midnight to 12.00 noon;
Second mate, 12.00 noon to 12.00 midnight.

On the second day:
First mate, 12.00 midnight to 12.00 noon;
Third mate, 12.00 noon to 12.00 midnight.

On the third day:
Second mate, 12.00 midnight to 12.00 noon;
First mate, 12.00 noon to 12.00 midnight."

Concerning this and other examples appellee's petition

(p. 14) says:

"There is nothing in the Act preventing the division

of the mates * * * into three equal watches, no mate
serving more than twelve hours in twenty-four, and
each mate serving an average of eight hours in twenty-

four."

This assertion might be true provided this court were

willing to agree with appellee in the unsound consequences

of such a construction:

(1) That Section 2 does not contain a specific maxi-

mum limit on the duration of watches which are re-

stricted in length only by the general maximum limit

on the duration of all work contained in Section 3;

(2) That under Section 2 the division of three mates

and three watches is to be made not inside the whole

of the ordinary twenty-four hour day, but within an

arbitrary unit of seventy-two hours over a period of

three days;



(3) That Section 2 contemplated a system under
which it was lawfully possible for one mate on each

day not to stand any watch whatsoever, and for two
mates each, on each day, to stand a continuous watch
of twelve hours.

To avoid such results was the purpose of Congress in

enacting Section 2 (Appellants' Main Brief, Ap. 44).

However, these are the necessary results of appellee's

attempt to manufacture out of the provision in Section 2

an average watch system whereby each mate would stand

watch duty for an average period of eight hours in each

day.

To accept appellee's contention is to defeat the intent

of Congress as plainly disclosed by the three-mate-watch

mandate. Even appellee has now conceded that the

Act was a measure to promote safety at sea. In Section

2 Congress created certain classes of vessels according to

tonnage and voyage. As to smaller vessels and as to

shorter voyages. Congress made no provision whatsoever

as to watches ; for these classes it required, as a minimum,

only one or two mates, leaving to the discretion of the

vessel owner the division and limit of watches except

as restricted by the maximum hours of work set by Sec-

tion 3. On these smaller vessels and over these shorter

voyages the minimum of two mates, or the master and

his minimum one mate, could lawfully stand watches of

twelve hours in each day. However, in respect to the

larger vessels on the longer voyages exceeding four

hundred miles. Congress demanded a definitely higher

minimum standard for safety When Congress came to

legislate as to the largest vessels on the longest voyages,

it rightly considered that watch officers on such vessels

were likely to become fatigued if watch duty were not

also limited. Because there was here the need to promote
the greatest safety, Congress refused to leave to the

judgment of the vessel owner the important matter of

the division of watches. To insure the greatest care to

meet the greatest risk. Congress removed the minimum
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scale of watches from the discretion of either the vessel

owner or the steamboat inspectors by providing that

there shall be "in her service and on board three licensed

mates who shall stand in three watches while such vessel

is being navigated". That was not only the minimum of

mates, hut it was also the minimum of watches. The
minimum was a single minimum of mates and watches in

interlocking combination—a minimum "scale".

Appellee (Petition, p. 9) says: "The Act established a

maximum twelve-hour day, not a maximum eight hour

day." With this, as stated, appellants disagree because

appellee refuses to distinguish between what was effected

by Section 3 and what was effected by Section 2. Section

3 limited generally work of all kinds (except in emer-

gency) for all officers to twelve hours per day; while Sec-

tion 2 limited specially the navigation watches for the

"three mates who shall stand in three watches" to eight

hours per day.

Under appellee's strained construction and its average

watch system, appellee admits that the three mates could

each be required to stand one continuous watch of twelve

hours per day. This interpretation of the single special

provision in Section 2 as to watches would entirely defeat

the evident legislative purpose of classification between

the larger vessels on the longer voyages to which that

provision was exclusively applicable and the smaller

vessels on the shorter voyages to which that provision

was not applicable. In the latter class watches of twelve

hours maximum were lawful; in the former class watches

of twelve hours were prohibited and watches of eight

hours were the maximum.

By Anglo-Saxon Custom '^Watches" Are Four Hours.

Appellee repeatedly attacks this Court's ruling that

the three watches contemplated by Section 2 were watches

of four hours each. Stressing the point, appellee (Peti-

tion, pp. 24-33) argues that the majority opinion of this
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Court was inaccurate in fortifyin^^: such ruling* by the

statement tliat "by immemorial Ang'lo-Saxon maritime

custom, the time period of a watch never exceeds four

hours".

Appellee (Petition, pp. 24-25) criticizes the opinion on

the ground that this Court "went outside of and beyond

the record made". As to this particular criticism it is

not unfair to observe that appellee itself had already

made reference in its petition (pp. 16-17) to the watch

systems of France, Germany and Sweden (prescribed

by their laws after the 1913 Congressional Enactment of

Section 2) without the statutes of those continental

countries having any bearing upon either the construc-

tion of Section 2 or the integrity of Anglo-Saxon mari-

time custom.

Considering the frequency with which Courts gen-

erally take judicial notice of notorious facts and con-

sidering the resort of the Supreme Court in O'Hara v.

Luckenbach Steamship Company, 269 IT. S. 364, to "usages

of the trade" for aid in the interpretation of the watch
provision in the Seamen's Act, appellants suggest that

such criticism is hardly appropriate.

In Jones on Evidence, 3rd edition, 1924, sec. 132,

under the title "Judicial Notice.—Pacts not within memory
of Judge", it is said:

"Wharton illustrates the principle (Whart. Ev. sec.

282; United States v. Arredondo, 6 Pet. (U. S.) 691,

8 L. Ed. 547; Underhill v. Hernandez, 168 U. S. 250,
18 Sup. Ct. 83, 42 L. Ed. 456; Rogers v. Cady, 104 Cal.

288 * * * ) : <The judge may consult works on collateral

sciences or acts, touching the topic on trial. * * * He
may refer to almanacs ;

* * * he may, as to the meaning
of terms, refer to dictionaries of science of all classes;
* ^ * And so the court may have recourse to the legisla-

tive rolls to determine the construction of a statute'."

In Chamberlayne's Handbook on Evidence, sec. 369,
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under the title "Knowledge; Common; How Acquired;

Standard Treatises", it is said:

"The meaning of v/ords as a rule may be ascertained
by a resort to the dictionary, (* * * }^ix v. Hedden, 149
U. S. 304 * * *), glossaries, grammars, for scientific

words to an appropriate treatise, or, in case of a word
of archaic or other than current meaning, to works of
history, or other publications."

This Courtis reference to Anglo-Saxon maritime cus-

tom for reflection upon the meaning of marine terms in

a federal statute was entirely justified by the fact that

most of the martime customs of the United States were

inherited from Great Britain.

While appellee (Petition, pp. 24-33) denies that there

was any ancient Anglo-Saxon custom establishing four

hour watches, appellee presents no authorities which

support its denial. Appellee (p. 33) merely says "it will

not do to rely upon statements found in textbooks and

dictionaries". In the O^Hara case, supra, the Supreme
Court felt safe in taking guidance from such sources.

Appellee itself seems not unwilling to borrow support

from like authority, when favorable, since its petition

twice (pp. 10, 29) cites "A Glossary of Sea Terms" by

Bradford.

Hence, following the example, appellants have exam-

ined some thirty British and American textbooks, glos-

saries, dictionaries and encyclopedias—both old and

modern—from which the pertinent extracts have been

printed in Chapter I of the appendix to this brief.

These publications are either of long and wide acceptance

or by authors of recognized reliability. These authorities

fully sustain this Courtis opinion in its declaration that,

by immemorial Anglo-Saxon custom, the time period of

a watch did not exceed four hours. The following quota-

tions are illustrative:

u# # * 1534 Brereton Trav. (Chetham Soc.) 4 As
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the master of the ship conceived we ran seven leagues

in a watch in four hours. * * * 1850 H. Melville White
Jacket 1. XXI. 128 At eight o'clock in the morning
your watch-below comes round, and you are not liable

to duty until noon. 1867 Smyth Sailor's Word-bk.
Watch, . . . the word is also applied to the time during
which the watch remains on deck, usually four hours,

with the exception of the dog watches * * *.

b. Watch and watch, the arrangement by which

the two halves of a ship's crew take duty alternately

every four hours." The Oxford English Dictionary^

Vol. ^10, Part 2, "Watch", page 147 (published 1916).

"Watch—Signifies the space of four hours, because

half of the ship's company watch and do duty in their

turns, so long at a time, who are divided into two
parts, the Larboard, and the Starboard Watch." A
Naval Expositor by Thomas Riley Blauckley (published

London, MDCCL), page 183.

"The length of the sea watch is not equal in^ the

shipping of different nations. It is always kept four

hours by our British season, if we except the dog
watch between four and eight in the evening, that

contains two reliefs, each of which are only two hours
on deck." Marine Dictionary by William Falconer
(published London, MDCCLXXXIV).

"The jength of the sea watch in the British Marine,
if we except the dog-watches, is four hours." British

Mariner's Vocabulary, bv J. J. Moore (published Ijon-

don, 1805).

"The ship crews are divided into three watches, in

order to lessen, as much as possible, an evil that seems
unavoidable in a sea-faring life; and the longest of

these, in the British Marine, is four hours." A New
Universal Dictionary of the Marine originally com-
piled by William Falconer; modernized and much en-

larged by William Burney L. L. D. (London, 1815).

"The word is also applied to the time during which
the watch remains on deck, usually four hours, with
the exception of the dog watches." Sailor's Word Booh
by Adm. W. H. Smyth (published London, 1867).

"Watch. A period of time occupied by each part of
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a ship's crew alternately while on duty. The period is

four hours, the reckoning beginning at noon or mid-
night." Encyclopedia of Hhips and Shipping bv Her-
bert B. Mason (published London, MDCCCCVIII).

When appellee failed to find authoritative material

elsewhere to contradict this Court's declaration that

under ancient Anglo-Saxon custom of the watch-and-watch

system, the alternating watches were only four hours
in duration, appellee resorted to testimony of various

witnesses before Congressional Committees which were
giving consideration to H. R. 20285, which later as H. R.

23676 became the Act of 1913, and to H. R. 23673, which

as S. 136 became the Seamen's Act of 1915. But the

testimony cited by appellee from these sources does not

indicate any error of statement in this Court's opinion.

Such testimony merely reflects that in recent times

on board tugs and vessels engaged on comparatively

short routes in coastwise service and on the Great Lakes,

it was common for the personnel to stand watch-and-watch

of six hours each instead of watches of four hours each.

For this reason the operators of vessels on the Great

Lakes registered strong protest (Appendix, pp. 75-88)

with Congress against the proposed legislation, and in

deference to this strenuous objection, the 1913 Act and
its 1918 amendment excluded vessels on those waters.

But by disclosure of the fact that all watches were not

tmiversally limited to four hours, appellee does not under-

mine this court's construction of Section 2 or its refer-

ence to the ancient Anglo-Saxon custom. All that ap-

pellee accomplishes by reference to testimony before

Congressional Committees is to emphasize the evils of

conditions to be remedied by legivslation.

However, the hearings before the Committees do show
that Congress well knew of the English system of watches,

which were only four hours each. Discussing the legis-

lative proposal which finally became the Act of 1913,
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Mr. Seliworiii, an executive of several steamship lines

on the Pacific Coast, said;

"In regard to H. R. 20285 and that part relating to

officers. We have never carried on any of our ships

anything less than a captain and three mates—first,

second, and third. It is now proposed by this bill to

put the deck officers in three watches (see sec. 2, p. 3,

1. 18). That is the English method. The American
method has been that the chief officer has charge of

the physical conditions of the ship during the day;
he takes charge of and runs the ship and crew, taking

care of the condition of the ship and looking out for

the care of the passengers, mails, and freight. The
two mates stand watch and watch, breaking watches
with the dog watches. Sometimes the master will take

an evening watch and let the mates off; sometimes the

chief officer will take a morning watch and let the

[mates off. The British system is for one man to

stand a watch and one of the mates off, lookout for

the deck work; that takes the mate away from the

housekeeping care of the ship unless a fourth mate is

put on. It is only increasing the expenses of the ship

in the American mercantile marine by adopting this

British watch system, * * *." (Hearings on H. R.
20285 before Committee on Merchant Marine and Fish-
eries, March 14, 1912; Appendix, p. 41.)

Mr. Blankenship, an Atlantic Steamship Line execu-

tive, while not in terms mentioning the English system

of watches objected to the enactment of the requirement

of three watches in the 1913 Act as follows

:

''—the mates I am speaking of—they stand on a two-
watch * * *.

I sent for some of our masters and some of our
mates * * * and showed them the bill. I asked them
what they thought of it, and without exception they
objected. The masters say that they thought it would
make a loafer of a man, on as short a run as ours is,

to have four hours on and eight hours to do nothino*

except to knock around with the passengers and simply
smoke and loaf. * * *

I am saying that our men are in port so much that
it does not seem fair to require that three men shall
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stand watch oai our short runs, when a ship is out_ only
36 hours. In that 36 hours we have a man on duty
4 hours, and then he is off 8 hours; then he goes on
again for 4 hours and is off 8 more. Under those con-
ditions he would not know what to do with himself. * * *

The Chairman: Now, why should there not be three
watches on that run!
Mr. Blankenship: Simply because I do not think

it is necessary. The mates stand on watch
The Chairman: Six hours?
Mr. Blankenship: No, sir; four hours on and four

hours off, and then they have a regular dog watch.
They say they would not know what to do with them-
selves if they had eight hours off. * * *" (Hearings
on H. R. 23676 before Committee on Commerce, Janu-
ary, 1913; Appendix, pp. 57, 58, 60.)

Captain Westcott, a proponent of H. R. 23676, the bill

which enacted Section 2, presented to the Senate Commit-
tee on Commerce numerous answers to a questionnaire,

by which the Committee was advised that the prevailing-

watch system in the United States Merchant Marine re-

quired 4 hour watches. The following quotation is illus-

trative :

^^To Question No. 1 in the above mentioned request,

as to how many officers stand a watch at sea: I find

that the two watch system is the one mostly prevalent

and in vogue throughout the United States Merchant
Marine. The divisions of watches are generally 4 hours
on duty and 4 hours off, making the total hours on duty
12." (Hearings on H. R. 23676, before Committee on
Commerce, January, 1913, App., p. 101.)

The hearings before Congressional Committees upon

the series of Bills proposing the three-watch mandate

for mates adopted in the 1913 Act and the two watch

provision for sailors adopted in the Seamen's Act of

1915, contained a vast amount of testimony throwing

light upon the meaning of "watches" according to Anglo-

Saxon custom. From these sources extended quotation of

the testimony by Mr. Furuseth has been made because
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appellee in its petition (p. 29) has so garbled his remarks

as to destroy Mr. Furuseth's real meaning'. As Presi-

dent of the Seamen's Union of America he was ad-

vocating- in 1912, before a Committee of Congress, the

two watch system for sailors as proposed in H. R. 23673,

which subsequently became the Seamen's Act of 1915

(Appendix, pp. 47-49).

"Senator Burton: That is, no limitation of hours
they shall stand watch—the number of hours?

Mr. Furuseth: No. The watch and watch has a

specific meaning in maritime law throughout the world.

It means four hours on and four hours off, dividing the

afternoon, in continental vessels, from 12 o'clock day-
time to 12 o'clock night, into two watches, and the

other part; that is, three 4 hours and two 12 hours.

Senator Burton: Repeat that, please.

Mr. Furuseth: Three 4-hour watches makes 12 hours
and two 6-hour watches makes another 12 hours.

Senator Nelson: You will see here. Senator Burton,
from 12 o'clock noon until 12 o'clock at night they
divide it into two 6-hour watches, and from 12 o'clock

at night until 12 o'clock in the day it is divided into

three 4-hour watches. Is that correct!

Mr. Furuseth : That is right. That is the continental

system. The English system runs four hours all the

time, four hours on and four hours off all the time,

and that used to be the American system, except from
4 o'clock in the afternoon to 8 o'clock in the afternoon.
Those two watches are called the dog watches, and they
are split up into two hours each, so that the man who
is on duty from 8 until 12 o'clock one night will be otf

duty at that time, and so alternately, so that they will

swing, as we call it.

Senator Burton: Suppose this provision should be
adopted as it is here, what system of watch and watch
would we be adopting, the English or the American,
the one in vogue in England or in the United States?
Mr. Furuseth: We would leave the system, either

the European continental system, or the English system,
or the all-American system to the ship. This simply
says that it shall be divided into two equal parts on
deck, and that they shall be on deck alternately, either
four hours or six hours.
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Senator Burton: All you are contending* for in this

statute is to limit the hours to 12 hours?
Mr. F'uruseth: Yes.
Senator Burton: And then the adjustment of it

would have to be according to either one of those
systems, the continental system or the English system!
Mr. Furuseth: Yes.
Senator Burton: Might not some other system be

adopted as well as these?
Mr. Furuseth: As a matter of fact, the best thing

to do is four hours, because that is the customary thing,

and that is what would be adopted without any question.
They would never rim it six hours; they would run- it

four hours, because that is the custom practically all

over the world. They would run that because it is the

safest. The men are fresher under that than when
they stay six hours.

I think we have said all we can say on the question
of watch and watch and the necessity for Sunday,
unless you want to ask me some questions about the

Sundays and legal holidays.
# * # #** # # « *

Capt. Goodall: Absolutely. We have no objection

whatever to the setting of the length of the watch. I

think it is very wise to regulate the length of hours
in which a man who is necessary to the navigation of

the ship should be on watch. He should be there in a

physical condition to attend to his duties beyond ques-

tion.

Senator Nelson: AYhat is your opinion about the

length of the watch?
Capt. Goodall: I think the length of the watch, so

far as concerns the men that are on duty necessarily,

Senator, should not be longer than watch and watch.

Senator Nelson: I mean, ought the hours to be

longer than four hours' watch?
Capt. Goodall: When we say watch and watch, as

Mr. Furuseth has explained, it generally means four

hours on and four off." (Italics ours.)

Thus it appears from a source relied upon in appellee's

petition (p. 29) that the advocates of the Seamen's Act

expected even a two-watch system for sailors would
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result in four hours on and four hours off ^'because that

is the custom practically all over the world", and "be-

cause it is the safest''.

Appellee's quotation (Petition, pp. 35, 36) from testi-

mony before the Committee on Merchant Marine &
Fisheries (75th Congress, 3rd session, March 24, 1938,

p. 11) during hearings on H. R. 6745 has been lifted from

its context. The witness Evans made it abundantly clear

that the provision respecting mates contemplated only

eight hour watch duty but that there was need to limit

their other duties. By briefly continuing appellee's quo-

tation the meaning of the witness Evans is apparent:

"That particular provision has no regard whatever
for an 8-hour day. The ship may be handling cargo
or any ivork, for that matter, that would require each of

those men to be on duty all day, and the ship then go
away and the man will have to stand watch at night."

Without further quotations from Committee Hearings

copied extensively into the Appendix (pp. 35 to 196),

it appears that this Court was amply justified in the con-

clusion that Congress, when using the words "three

watches" in Section 2 had in mind four hour watches, com-

mon to the British practice.

Three Mate-Watch Mandate Of Section 2 Contem-
plated Mate's Watches of "4 On And 8 Off'r»

Appellee (Petition, pp. 33-36) repeated assertions that

by Section 2 of the 1913 Act Congress did not limit the

total watch time of each of the three mates to eight

hours per day and did not contemplate that the three

watches should be four hours each. In several portions

of the petition where appellee urges this contention, its

arguments are largely based upon the following:

(1) The language of Section 3 the Act of 1913;
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(2) The provision requiring two watches for sailors

in the Seamen's Act of 1915;

(3) The amendment of 1936 to the Seamen's Act re-

quiring three watches for all personnel and an eight

hour day for all licensed officers and seamen in the

deck and engine departments

;

(4) The amendment of 1938 to the Seamen's Act
extending the eight hour day provision to licensed

officers and seamen of tugs on the Great Lakes;

(5)And a letter dated July 14, 1939 addressed to

proctors for appellee by Allan D. Jones, Assistant
Director of the Bureau of Marine Inspection and Navi-
gation.

(1) As to the interpretative effect of Section 3 of the

Act of 1913 upon Section 2, appellants have emphasized

what is plainly shown by the language of these sections.

Section 3 contains a general prohibition that no licensed

officer (whether mate or engineer) shall do any kind of

routine work at sea in excess of twelve hours a day.

Section 2 contains a special provision, applicable only to

vessels in the category of the "Denali", that the minimum
of three mates while navigating shall stand in three

watches. While Section 3 limits the time of all routine

work for all licensed officers. Section 2 fixes the watches

of the three mates on vessels of the "Denali's" class in

such a manner as to limit necessarily that particular

duty to eight hours a day. And, of course, the special

mandate where applicable controls the general provision.

(2) From the Seamen's Act of 1915 appellee seeks to

gain support because that statute, after providing for

a division of the firemen, etc. into three watches and of

sailors into two watches, required that they ^'shall be

kept on duty successively for the performance of ordinary

work". This requirement doubtless was felt necessary

to meet the practice of owners and masters in shifting

the crew from one type of work to another. However,
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merely because one statute as to the watches of un-

licensed personnel is slightly more specific in some par-

ticular than another separate statute dealing with watches

of licensed mates, it does not follow that the latter is

insufficient or that its language does not mean exactly

what it says.

(3) Nor can appellee obtain interpretative help from

the 1936 Amendment to Section 2 of the Seamen^s Act,

which gave the three watch system not only to firemen,

oilers and water tenders but extended it to coal passers,

sailors and licensed officers and which limited all routine

work for licensed officers and seamen in the deck and

engine departments to eight hours per day. Like Sec-

tion 3 of the 1913 Act, this amendment to the Seamen's

Act was a broad general provision giving the three watch

system to all personnel with the exception of those in

the steward's department. This amendment, while oper-

ative generally to limit all kinds of routine work (in-

cluding watch duty) for mates serving on board the

smaller vessels on the shorter voyages classified by Sec-

tion 2 of the 1913 Act was wholly ineffective to alter

the limit of watch duty fixed for mates serving on board
the larger vessels on the longer runs like the "Denali",

because that limit was already set at eight hours per day
by the special three mate-watch mandate.

(4) As to the 1938 amendment of the Seamen's Act, it

is wholly beside any point of discussion because it merely
gave the eight hour day to personnel on tugs operating

on the Great Lakes and connecting waters who had been
previously excluded.

(5) With regard to the letter, dated July 14, 1939,

quoted by appellee's petition (Appendix, pp. VII to IX)
which was addressed to proctors for appellee by the

Assistant Director of the Bureau of Marine Inspection

and Navigation, its use is a confession of weakness in
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all else upon which appellee has stood to tear down this

Court's construction of Section 2.

Without bringing into this case the antecedent corre-

spondence between the Assistant Director and appellee's

proctors, it is fairly inferable from the contents of his

reply, that on July 8, 1939, after decision by this Court on

June 30th, appellee's proctors attempted to obtain an

opinion which would differ from the ruling of this Court.

In doing so, they must have realized that this Court was
not bound by any such belated opinion. In seeking such

communication they must have appreciated that the Bu-

reau would consider the rendition of its opinion inappro-

priate if advised of the government's interest in the

pending litigation. In soliciting an expression from the

Bureau in July, 1939, upon hypothetical facts, they doubt-

less hoped that the Bureau would consider rather casually,

as being merely academic, what might be the meaning of

the three mate-watch mandate in Section 2 of the Acts

of 1913 and 1918 after the passage of the so-called eight

hour amendments to the Seamen's Act in 1936 and 1938.

That the Assistant Director did reply to appellee's proc-

tors without mature consideration or even review of the

Bureau files is demonstrated by former ruling upon Sec.

2 issued immediately after its enactment.

Early Construction Of Section 2 By Department And
By Appellee.

Appellee (Petition, pp. 6, 33-34) refers to the construc-

tion given by this court to the three mate-watch mandate

as judicial "legislation" and says that it will be a "revela-

tion" to the shipping fraternity. It attempts to support

this assertion by saying that during the period of twenty-

two years between the passage of Section 2 and the

"Denali's" stranding, no inquiry resulted in any official

interpretation of its language.
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But neither this Court nor appellants were the first

to conclude that Section 2 contemplated that each of the

minimum three mates was to stand one of three equal

watches—that is, "four on and eight off". Only two

months after the 1913 Act became operative the Super-

vising* Inspector General, acting for the Department of

Commerce, issued a circular letter (Appendix, p. 198)

dated May 6, 1913, addressed to Supervising and Local

Inspectors, which announced a departmental opinion as

follows

:

"This Bureau is in receipt, by reference, of your let-

ter of the 16th instant, * * * concerning the interpreta-

tion of Section 4463, Revised Statutes, as amended,
the specific question asked being whether or not it is

necessary that the three mates required on ocean-
going passenger steamers of over 1,000 tons must
stand watches of equal length.

In reply you are informed that my opinion is that

under the provisions of Section 4463, as amended, the

mates should stand in three watches, and not as was
formerly the practice in the majority of instances, of

watch and watch, with the same period of relief as of

duty, that is to say, four hours on and four hours off;

and the purpose of the law was to give further re-

lief in watch duty, which would reasonably seem to be
four hours on and eight hours otf. * * *"

But even earlier than this governmental interpreta-

tion of the statute, and without its aid, appellee itself had

found the language of Section 2 so plain and simple as to

its three mate-watch mandate, that appellee in April, 1913,

on its S. S. "Alameda", required each of the minimum
three mates to stand watch, four hours on and eight hours

off. Appellee's immediate recognition of its new obliga-

tion as a vessel owner under Section 2, in harmony with

this Court's recent opinion, is disclosed in detail by the

official papers submitted to the Acting Secretary of the

Department of Commerce on appeal from a Collector of

Customs imposing a penalty of $500 for violation of

Section 2 by its S. S. "Alameda", to-wit: The ruling of
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the Acting Secretary of the Department of Commerce,

dated July 24, 1913 ; the recommendation of the Supervis-

ing Inspector General, dated June 17, 1913; the report of

the Collector of Customs to the Secretary of Commerce,

dated June 7, 1913 ; and the enclosures therein mentioned

consisting of (a) complaint by P. Mullen, dated May 8,

1913; (b) affidavit of R. E. Pierson, appellee's super-

intendent, sworn to May 27, 1913; and (c) report by

Captain Fred Warner, master of the S. S. "Alameda",

dated May 24, 1913 (certified copies of all of which are

on file in this cause with the Clerk of this Court, and are

printed verbatim in the Appendix, pp. 199-205).

The complaint charged:

"That on the voyage made by said vessel leaving the

port of Seattle April 19, 1913 and returning May 2,

1913, the master Fred. Warner permitted two mates
J. F. Jordon and R. Hansson, to stand in two watches
while such vessel was being navigated, contrary to the

Revised Statutes of the United States, Section 4463,

as amended by act approved March 3, 1913, section 2

thereof.

I would request that the penalty required by law be

imposed at once."

In part the master reported:

"* * * that my three officers worked four hours on
and eight hours off during the trip leaving Seattle

April 19th. I also carried two extra mates to act as

pilots * * * who stood watch and watch 6 hours on and
6 hours off. These pilots were accompanied on the

bridge by one of the three mates who stood four hours
on and eight hours off."

Among other matters the Superintendent's affidavit

said:

"That on the departure of said steamer 'Alameda'
from Seattle, April 19th said steamer carried in ac-
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tificate the following men as Mates at the salaries shown
opposite their names

:

J. C. Doery First Officer $100.00 per month,
O. Brelund Second Officer 85.00 per month,
R. Heldt Third Officer 70.00 per nionth.

That in
^
addition to the above Mates two special

pilots were carried as follows

:

J. F. Jordan $150.00 per month,

E. Hansson 150.00 per month.

The two men last above named possess special knowl-
edge as to the inside passage of the Coast of British

Columbia and Alaska not possessed by the general

run of Mates, and for this special knowledge they were
paid extra compensation.
On said voyage of the ^Alameda' the three Mates

(Deery, Brelund, and Heldt) stood three watches of

four hours on and eight hours off. The two special

pilots stood special watch six hours on and six hours
off or a maximum of 12 hours per day following a

custom long in vogue in the Alaska service.

In view of the provision in Paragraph 3 of Section

4463 providing a maximum of 12 hours work out of

any 24 hours at sea, we have felt that we were within

the law in following the course described above in the

case of special pilots."

In concluding that the charge as to a violation of Sec-

tion 2 by the appellee (because of the watches assigned

to the two pilots) was not sustained and in recommending

a remission of the fine, the Supervising Inspector General

found

:

"From the statement of the Superintendent of the

Alaska Steamship Company, owners of this vessel,

and, also, of Captain Warner, the master, it would
seem that this steamer carries five mates, three of whom
stand a regular bridge watch of four hours on and
eight hours off, and the other two mates act as pilots

in addition to the mates who are standing regular
watches, and are with them on the bridge; the pilots,
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or rather the two additional mates acting as pilots,

standing regular watches of six hours on and off."

In granting a remission of the penalty the Acting Secre-

tary of Commerce also found that:

"It appears that this vessel carried three licensed

mates and in addition two special pilots who had knowl-
edge of the inside passage and were paid extra com-
pensation because of this knowledge. Three of the

mates stood watches of four hours on and eight hours
off."

The file thus summarized clearly demonstrates that the

sole reason appellee was not penalized for a violation of

Section 2 was because it not only interpreted the three-

mate-watch mandate in harmony with this Court's con-

struction, but it also actually maintained on the S. S.

"Alameda'' a watch system in strict compliance therewith.

In the "Alameda" case appellee fully regarded both the

law and the peculiar hazards of Alaskan navigation. In

April, 1913, appellee required three mates to stand three

watches, four hours on and eight hours off, so that they

could remain continually tit. To these three mates was

given the benefit of local knowledge possessed by the two

pilots whose watches overlapped the watches of the three

mates. And in addition, throughout the entire time the

master was standing no regular watch whatsoever, but

was holding himself in reserve to answer the call of

emergency—as contemplated by Section 2 and as de-

manded by safety.

Contrast with the watch system on the "Alameda"

appellee's watch system twenty-two years later on the

"Denali". The provisions of Section 2 were the same

in 1935 as they were in 1913, both as to the three mate-

watch mandate and as to the master. But on the "Denali"

only two watches were kept. They were six on and six

off, twelve hours a day. The first mate never stood a

re2:ular watch. The master always stood a regular
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viohition of hiw and a disregard of safety. This condition

must liave developed soon after the "Alameda" case,

hecause the testimony is uncontradicted that appellee's

watch system (on the "Denali") had existed as a matter

of company custom for many years prior to her stranding.

In the light of the early departmental interpretation

circulated among the Supervising and Local Inspectors

and in view of the history of the "Alameda" case in-

volving appellee itself, appellants submit that appellee

should consider itself estopped to charge this Court with

judicial "legislation" in its construction of Section 2 some
twenty-six years later.

''DenalV Stranded While In Violation of Section 2.

This Court and the District Court placed the blame

for the stranding of the "Denali" upon Mate Obert and
Mate Lawton, who were on watch at the time. Lawton,

as this Court found, was acting as an assistant to Obert

(R. 2469, 2498, 2398, 2426, 2369, 2442, 2443). Obert was
not standing in any three watch system. He had been

standing in alternate watches with the master, six hours

on and six hours off from the time of leaving Seattle

until the stranding.

Indeed if the term "mate", as used in the statute is to

be given its usual meaning of "a deck officer in charge

of a regular watch as navigating officer," it is clear from
the uncontradicted evidence in this case that the only

officers on the "Denali" serving as mates were Obert

and Healy. Neither Obert nor Healy was ever fitted

into any three-watch s^^stem.

Although it is argued that Lawton, the third mate, who
was standing watch with Obert, had stood watch for

eight hours only out of the twenty-four, the evidence is

overwhelming that he and Larson, the second mate, had
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also been standing watch six hours on and six hours off

from the time the "Denali" left Seattle up to the strand-

ing*. This Court quoted Captain Healy's evidence to this

effect—The Deuali, 105 F. (2d) 413, 417. See also the

following: R. 1606-1618, 1865, 1876, 1877, 2144, 2215,

2218, 2226, 2278, 2334-6, 2339, 2342, 2346, 2411, 2413,

2426, 2427, 2443, 2466, 2468, 4433, 4458. Neither was
Larson nor Lawton ever fitted into any three-watch system.

Referring more specifically to what Lawton did from
12 noon to 4 P. M. of each day after the "Denali" left

Seattle, when according to appellee he was off duty, we
find the following:

On May 16th Lawton himself "imagines" that during

this watch "I came up on the bridge around 3 o'clock"

(R. 2339). During that watch, from noon to 6 P. M.,

Obert says that he took the bearings of Dungeness

(R. 1882) at 2:32 P. M. (R. 152) and that he checked

the steering compass with the standard compass. For
reasons stated below this constitutes proof that Lawton
was then on the bridge.

On May 17th when Obert came on watch the steering

compass was checked in the same w^ay (R. 1886-1887,

153).

On both May 17th and May 18th the log book (Exhibit

A4, R. 153-155) shows that the "log and course" were

noted at noon, 2 P. M., 4 P. M. and 6 P. M. of each day.

This means that the patent or taffrail log was read and

the steering compass in the pilot house was checked

with the standard compass on top of the pilot house at

those times. In addition, Obert testified that the course

was checked every two hours (R. 1890). The quarter-

master went aft and checked the patent log (R. 1902)

but the two compasses were checked by the two officers

on watch (R. 1876-1877). Obert also testified:

"Q. We will go back a little. How many officers are

on watch at the same time? A. Two" (R. 1876).
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Obert never testified that Lawton stood a part only of a

watch. On the contrary, he testified:

"Q. You and a junior officer are on watch; who goes

up to set that course at the standard compass; who
does that! A. Well, the third mate will stand a watch
with me, and I send him up there to put her on that

track" (R. 1877).

Obert was here referring to the method followed for

noting the ''log and course" which required Third Mate

Lawton to go on top of the pilot house and there stand

by the standard compass while Mate Obert looked at

the pilot house compass (R. 1877). AVhen the "Denali"

was on her course, Lawton would sing out or blow a

whistle (R. 1877). Captain Healy conceded that the

second and third mate customarily remained on duty

for the whole of the watch while they were supposed to

be off duty (R. 1836). It is clear, therefore, from the

log book itself and from the custom existing aboard the

"Denali" in checking compasses and in checking the log

and course that Lawton was in fact on duty for a period

of twelve hours on both May 17th and May 18th. The
result is that at the time of stranding neither Obert nor

Lawton was standing in a system of three watches, and
the statute was violated.

Appellee Has Not Shown That The Violation Of The
Statute Could Not Have Caused The Loss,

From 1 :30 A. M. May 19th, 1935, until the time of the

stranding Obert and Lawton could see Dundas Island

and Zayas Island at all times (R. 2368). Obert was
navigating the "Denali" by his eyesight and landfalls on

Zayas Island (R. 2367). Obert says that he was "trying

to pick up the land, the island, and get my bearings"

(R. 1914) and that he did not intend to "set a course

that would run me aground" (R. 2016).

Both Obert and Lawton blamed the current for the
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stranding (R. 2046, 2476-7). The District Court found

that they knew that the currents were variable and
unpredictable long before the "Denali" struck the rock,

and that they should have taken precautions to avoid

their effect (E. 5459). The District Court pointed out

that "Obert thought that the vessel had already passed

the reef" (R. 5478), and he was condemned because he

"knew or should have known of the vessel's increasing

danger long enough before the time of the stranding

to have taken proper precaution against it. This he did

not do" (R. 5480). This is an occurrence so extraordinary

and so closely related to physical and mental fatigue that

it cannot be attributed solely to personal negligence of

an experienced and competent navigator.

The only reasonable explanation of the occurrence is

that, although Obert had seen the land marks on Zayas

Island and Dundas Island, which were sufficient to warn
him, he was so dull that he was unaware of the vessel's

position, consequently he failed to take the most obvious

measures to rescue the "Denali" from danger. No alert

navigator would run a vessel at full speed on a charted

rock when he was able to observe land marks. The

necessary inference is that Obert was not wide awake.

He did not take measures to avoid known danger. No
questions were asked Obert about his condition. Any
finding that Obert was in good physical or mental con-

dition is mere conjecture. In the absence of evidence,

the natural inference is that Obert was dull and inert be-

cause he had no period of uninterrupted sleep for an

unbroken period of eight hours at any time after the

"Denali" left Seattle. At midnight when he came on

watch he had only six hours rest at the most—probably

less, when it is remembered that he undoubtedly had

eaten his dinner that evening.

The same may be said concerning Lawton. To say that

the unexplained gross negligence of this character is dis-

associated from the breach of the statute, is to indulge

in conjecture with a vengeance. This may not be done.
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In addition, the legal presumption is that the violation of

the statute is associated with the loss of the "Denali".

Grasping* at a straw, appellee comments upon a ref-

erence made in appellants' main brief to Pilot Obert and

Third Mate Lawton as "experienced men'' in the course

of an argument based upon an assumption, because of

the District Court's finding that they "were experienced

in the locality, and knew that the 'Denali' would be

affected by a westerly set of the tide", etc. (Appel-

lants' Brief, pp. 44-45). But appellants had previously

made the flat statement that at the time of stranding

Obert and Lawton were incompetent to perform their

duties (Appellants' Main Brief, p. 37). This assertion

was emphasized later by appellants when they said that

the third mate was incompetent as a watch officer for

Alaskan waters; it was his first run under his license

(Eeply Brief, p. 10).

Appellee argues (Petition, pp. 47-52) that Obert's vio-

lation of Section 2 could not have contributed to the loss

"so long as the third officer properly stood his watch".

The answer to this argument is that the third mate never

was actually in charge of the watch and never so regarded

himself, nor did he ever regard himself as being in

position to criticize Obert. Furthermore, Lawton himself

also had stood watch in violation of statute. No evidence

has been produced to show that his violation of the

statute could not have contributed to his state of body
and mind. His condition was such that, although the

ship was within two minutes of running on a rock which
he knew was there, he thought that she was proceeding
in entire safety. Indeed, he did not consider it unsafe
until the "Denali" actually stranded (R. 2442).

The District Court rejected Lawton's own explanation
and condemned him for gross negligence (Finding XI,
R. 5476-5479). The true explanation is (1) that it was
Obert's duty to act; (2) that Lawton was not alert (he
had stood watch six hours on and six hours off since

leaving Seattle) ; and (3) that Lawton was excluded from
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responsibility by Appellee's General Order No. 13 (Ex.

38), which recognized that third mates were inexperienced

for such waters as Caamano Passage.

Lawton approved Obert's conduct in stranding the

"Denali"—conduct which the trial court found to be

grossly negligent (R. 2531, 5476-5479). Approval from
such a source certainly cannot be accepted as a substitute

for testimony showing that Obert could not have been

affected in mind or body by the fatigue of standing six-

hour watches in violation of Section 2.

While appellee has advanced many arguments in an

attempt to justify its failure to require the three mates

to stand in three watches, it has said nothing in an

attempt to excuse its failure to require Captain Healy

to serve the "Denali" as a master with respect to her

navigation.

Section 2 declared that a vessel in the category of the

"Denali" shall not be navigated "unless she shall have

on board and in her service one duly licensed master".

Throughout this case appellants have charged that ap-

pellee violated Section 2 not only as to the three mates

but also as to the master (Appellants' main brief, pp. 25,

26, 28, 29, 30; reply brief, pp. 7, 8). Despite the fact that

this Courtis opinion omitted to comment on this charge

of violation, appellants maintain the position that when
the statute said the vessel shall have "on board and in

her service" one duly licensed master. Congress intended

something more than merely "on board" by adding also

the words ^^and in her service^\ Appellants remain con-

vinced that the phrase "m her service^^ was a mandate
that the master function not as a mate, by standing a

regular watch, but as a master. This is clearly so be-

cause in another category where the voyage is shorter

only two mates are required.

A review of the Congressional Committee Hearings

demonstrates that Congress intended that a master should

remain in reserve except only where emergency conditions

required him to be on the bridge.
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In 1913 when advocating before the Senate Commerce

Committee passage of H. R. 23676, which became the Act

of 1913, Captain Wescott, a principal supporter of the

legislation, testified as follows:

"Senator Burton: What is exactly meant by this

clause on page 3: *That every such vessel of 1,000

gross tons and over, propelled by machinery, shall

have in her service and on board three licensed mates,
who shall stand in three watches while such vessel is

being navigated f
Does that mean exclusive of the masters—that the

master is not to stand Avatcli?

Capt. Wescott: Exclusive of the master, when she

is on a run of less than 400 miles. * * *

Senator Burton: Well, under this provision, is it

expected that the master shall stand watch at all?

Capt. Wescott: No. No master. Senator, should be
required to stand a watch, because he must be up at

all times during foggy and stormy weather. For a
master to stand a watch is criminal on any seagoing
vessel.

Senator Perkins: As a matter of fact, they do not
stand watch on any vessel, do they!

Capt. Wescott: No. Nowhere that I know of.

Senator Perkins: I did not know of any ship that
the master does stand watch on, do you?

Capt. Wescott: No, sir; unless it is on river boats,

where they can hit the banks at any old time. It is

entirely wrong for any master to be required to stand
watch. * * *

The Chairman: You see, Senator Burton, that a
master has to be always on dutify and if yon make hhn
stand a regular tvatch rlcfht along, he can not do that.

Senator ^ Burton: Yes." (H. R. 23676 Sixty-second
Congress, Hearings before the Senate Committee on
Commerce, January, 1913, pp. 7, 8.) (Italics ours.)

At the same hearings, Mr. Blankenship who was pro-

testing the passage of the 1913 Act made brief comment
in reference to the master as follows:

"Mr. Blankenship: I do not know. I have known
of cases of our masters in a pilot house 36 hours.
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Senator Crawford: I think that ought never to be.

Mr. Blankenship: That onght never to be. But
the master of a ship is the man who has to be there;
in times of danger he has to be on duty just as long-

as he can stay. I do not think there is any possible
way out of it." (H. R. 23676 Sixty-second Congress,
Hearings before the Senate Committee on Commerce,
January, 1913, p. 12.)

In contending that an extra mate would not relieve the

master of his final responsibility as such, Mr. Blanken-

ship also said:

"Senator Simmons: I want to ask you one question
right there, leaving out entirely the consideration of

the additional cost. Do you mean for the committee
to understand that, in your oi)inion, an additional
watch would not add anything to the safety of the

boat, of the cargo, or of the passengers?
Mr. Blankenship: I mean that absolutely. I mean

that a careful master, a competent master, would not
trust his ship, in time of danger in channels, or in

obstructed waters, to a third officer. The captain is

going to have the same duties he has now; and the

third officer would simply be in the way.
Senator Simmons: Be of no value or of no pro-

tection I

Mr. Blankenship: No. If we had a hundred mates
on that boat, the master would have his troubles right

straight along." (H. R. 23676 Sixty-second Congress,
Hearings before the Senate Committee on Commerce,
January, 1913, p. 20.)

Elsewhere in the Committee Hearings upon the bill

which was passed as the Act of 1913, Captain Wescott

referred the Senate Committee to testimony which had

been given before the House Committee on Merchant

Marine and Fisheries, in which the record with reference

to the master said:

"Mr. Wescott: Capt. Hibberd, of the Pacific Coast
Steamship Co., when he appeared before the Com-
mittee on Merchant Marine and Fisheries, upon being-

questioned by the committee, stated that there Avas
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nothiiii^ in the bill but what he considered was abso-

lutely right, and he was asked this question. I read

it from the Eecord:
'The Chairman: Just one question at this juncture:

Is it your opinion that an ocean-going vessel is suffi-

ciently manned if the captain is required to stand his

regular watch and also required to be on watch during

foggy and stormy weather?
Mr. Hibberd: The captain has no right to stand

watch on any vessel that goes to sea. The captain is

on deck all the time when there is any necessity.

The Chairman: In foggy weather and stormy
weather!

Mr. Hibberd: Any other time. He is always on the

deck when there is any necessity. The captain should
never stand any watcli. That is my opinion.'

That was Capt. Hibberd's statement before the

Committee on Merchant Marine and Fisheries, which
appears in the Congressional Record of August 19,

1912." (H. R. 23676 Sixty-second Congress, Hearings
before the Senate Committee on Commerce, Januarv,
1913, p. 117.)

The foregoing quotations are merely illustrative of

repeated emphasis made during the hearings upon the

necessity of holding the master in reserve to promote

safety for- which the Act of 1913 was intended.

Appellants contend that when Congress in Section 2,

required that three mates shall stand in three watches,

it necessarily excluded the master from any regular

watch duty. That this should be the result of Section 2

was certainly the intention of the Chairman of the Senate

Committee which recommended the 1913 Act. If the

phrase used in Section 2, which requires that the master
of the vessel shall be "in her service'' is not to be dis-

regarded as superfluous, it must mean that the master
shall not serve as a mate.

Appellee has made no pretense that Captain Healy
did not stand a regular watch of six hours on and six

hours off alternating with ^Pilot Obert. Captain Healy
admitted the fact. The Lower Court found the fact.
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On this record appellants submit that appellee was

gnilty of a flagrant violation of Section 2 in respect of

the master.

As a result of this violation appellee has the burden of

proving' that its disregard of the statute could not have

contributed to the stranding. In this regard appellee

has presented to this Court no proof whatsoever. All

that it has done is to resort to speculation. But on the

evidence in this case we submit that the inference is

fairly warranted that if the master had not stood regular

watches of twelve hours per day since departure from

Seattle, he would have been on the bridge as the "Denali''

approached the entrance to Caamano Passage, and that

if he had not just retired at midnight he would have been

called to take charge when the pilot and the third mate

became aware that the vessel was being set off her course

to the westward. If the master, in a fit state of body

and 'jan alert state of mind, had been personally directing

navigation for even half an hour prior to the stranding,

he would in all probability have issued those very orders

for the safety of the ''I)enali'^ which the Trial Court

found should have been issued by Pilot Obert to prevent

the stranding. Appellants submit therefore that ap-

pellee's violation of Section 2 as to the master did con-

tribute to the loss. However, it is not necessary for the

Court to go that far, because appellee has introduced no

evidence whatever to sustain its burden of proof that

this violation did not contribute to the stranding.

Appellee is not entitled to exoneration under the

Harter Act.

This Court has held, by a unanimous opinion, that the

appellee was not entitled to exoneration under the Harter

Act. The dissent related to limitation of liability only.

Both in the prevailing and in the dissenting opinions

it has been held that the appellee had failed to exercise
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due diligence to make the "Denali'* seaworthy, 105 F. (2d)

413, 420, 421 ; and hence was not entitled to exoneration

fi'oni liability. Ma^ v. Hamburg-Amerikanische Pachet-

fahrt, etc, (The Isis), 290 IJ. S. 333. Appellee attacks

this portion of the decision upon the ground that this

Court has erred in holding the "Denali" was unseaworthy

and that the appellee had not used due diligence to make
her so.

The "Denali^' was found to be unseaworthy in the

majority opinion because she did not "have a complement

of three mates who were to obey the statute and stand

in three watches while the vessel was being navigated".

The dissenting opinion said that the failure of those in

charge of the "Denali" to comply with §2 "was known
to and tacitly, if not expressly, approved by appellee.

Therefore, appellee cannot be said to have exercised the

due diligence mentioned in §3 of the Harter Act" (105 F.

(2d) 417, 421).

Throughout the discussion it should be kept in mind,

that appellee admits Obert was serving as a mate and
that he stood watch as a mate (Appellee's Main Brief,

p. 103). The chief officer stood no regular watch. He
merely relieved the master from time to time, who also

stood a regular watch as a watch officer. The second

and third mates were never in charge of a watch. They
merely assisted the master and the pilot respectively.

This Court in its opinion filed in the present case, cited

In re Pacific Mail S. S. Co., 130 F. 76, 82, for the proposi-

tion that when a vessel is not properly manned she is

in fact unseaworthy. The same authority had previously

been cited by this Court in the case of TJie RoIvJk 299

F. 52:

"* * * it is the duty of the owner of a ship carrying
goods and passengers, not only to provide a seaworthy
ship, but also to provide the ship with a crew adequate
in number and competent in their duties with reference
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to all the exigencies of the intended route, and that
such a duty rests upon the owner by the general mari-
time law.'^ {The Rolph, 299 F. 52, 54 (C. C. A. 9),
summarizing In re Pacific Mail S. S. Co., 130 F. 76, 82.)

See also The Lady Pike, 88 U. S. 1, 15.

In Northern Commercial Co, v. Lindhlom, 162 Fed. 250,

254, this Court said:

"The officers and crew must not only be competent
for the ordinary duties of an uneventful voyage, but
for any exigency that is likely to happen, such, for
example, as the striking of a ship on a reef of rocks."

The opinion of the Circuit Court of Appeals for the

Second Circuit in The New York Marine No. 10 (Feb-

ruary 13, 1940, printed in full in the Appendix), held that

a vessel which is not manned in accordance with statute is

insufficiently manned. A vessel "insufficiently manned" is

unseaworthy. The Drill Boat No. 4, 233 F. 589, 594,

affirmed sub nom. Eastern S. S. Corp. v. Great Lakes

Dredge, etc., Co., 256 F. 497.

Congress in enacting the three watch statute stated

in §2 that its purpose was to establish requirements "for

her (the vessel's) safe navigation". Therefore, the sec-

tion on its face is a safety measure. Flint v. Marine In-

snrance Co., 71 F. 210, 219; O'Hara v. Luckenbach S. S.

Co., 269 U. S. 364, 370.

Appellee argues that a vessel may be in fact seaworthy

although a safety statute has been violated. Judge Car-

dozo, while speaking for the Court of Appeals in New
York, in Martin v. Herzog, 228 N. Y. 164, disposed of

that contention as follows:

"We think the unexcused omission of the statutory

signals is more than some evidence of negligence. It ^.9

negligence in itself. Lights are intended for the

guidance and protection of other travelers on the high-
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way. (Highway, see. 329a.) By the very terms of

the hypothesis, to omit, wilfully or heedlessly, the

safeguards prescribed by law for the benefit of another
that he may be preserved in life or limb, is to fall short

of the standard of diligence to which those who live

in organized society are under a duty to conform.'^

(The italics are the Court 's.) (228 N. Y. 168.)

The case is identical with one where the fault consists

in failing to provide equipment required by statute. In

such a case the Supreme Court said:

^^There can be no doubt that the Wiley was guilty

of a statutory fault in the failure to provide herself
with the foghorn prescribed by the international regula-
tions, and the presumption is that this fault contributed
to the collision.'^ The MarteUo, 153 U. S. 64, 74.

Judge Hough in the case of The Union and The Dal-

zelline (unreported, opinion printed in the Appendix)
said

:

"It is matter of common knowledge that safety in

anything which requires human effort depends,—in the
last analysis on the human being. A weary man is

infinitely more dangerous than a defective pipe or an
obscured light, because he is unfit to discover the un-
fitness of the inanimate object.''

The failure to comply with a statute as to the manning
of a ship was held to be want of due diligence in The
Nordpol, 84 F. (2d) 3.

Appellee apparently suggests that the "Denali'' was in

fact seaworthy on sailing because the mates' failure to

stand in three watches did not occur until after the com-
mencement of the voyage. This argument is fallacious

because the appellee approved and connived, for many
years, at the long established custom whereby the mates
stood in two watches instead of three as the statute re-
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quired. A similar contention was disposed of in The
Valentine, 131 F. 352, at page 355, where tlie Court said:

a# » * ^^^ •£ ^j^g owners approve, suffer, or connive
at such custom or practice, such vessel is not properly
manned, nor do the owners intend that the initial equip-
ment and crew shall perform the duties for which they
are ijrovided/^ (Italics ours

—

The Valentine, 131 F.

352, 355.)

In The Elkton, 49 F. (2d) 700, 701, the Circuit Court

of Appeals for the Second Circuit said that a vessel "not

carrying a crew properly advised as to her needs" is un-

seaworthy. One cannot, without incurring the statutory

penalty, "approve, suffer, or connive" at a custom which

constitutes improper manning of a vessel, any more than

one can fail to provide a ship with equipment prescribed

by statute.

This Court in Eamsauer v. United States, 21 F. (2d)

907 (C. C. A. 9), while considering an arrangement of

watches which was not in accordance with statutory re-

quirement, held that no effect could be given to a custom

"the necessary effect of which will be to defeat the will

of Congress."

Hartford d Netv York Transportation Co. v. Rogers

d Hubbard Co., 47 F. (2d) 189, 191 (C. C. A. 2), again

much relied upon by appellee, was erroneously decided. If

it holds what appellee contends, it is inconsistent with the

decision of the same Court in Netv York Marine No. 10

(Appendix, pp. 217-221), decided February 13, 1940, where

the Circuit Court of Appeals for the Second Circuit

held that a vessel not manned in accordance with statute

is undermanned. In May v. Hamburg-Am erikanische

Packetfahrt, etc. {The Isis), 290 U. S. 333, the Supreme
Court overruled the real ground upon which Hartford &
New York Transportation Co. v. Rogers & Hubbard Co.

was decided. In Hartford d Netv York Transportation
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Co. V. Bogers & Hubhard Co. it was expressly found that

the crew satisfactorily performed all the services required

of it. In contrast the crew of the "Denali" did not per-

form the duty required of it, but ran the "Denali" on a

well-known and chartered rock, under circumstances which

the District Court has found constituted negligence.

In May v. Hamburg, 63 F. (2d) 248, the Circuit Court

of Appeals for the Second Circuit (the same Court which

had previously decided Hartford d New York Trans-

portation Co. V. Rogers d Hubbard Co.) cited The

Valentine, 131 F. 352, and distinguished that case from

The IsiSy because the fault there did not relate back

to the beginning of the voyage, whereas in The Valen-

tine, although the faults which caused the loss oc-

curred after a voyage began, nevertheless those faults

did relate back to a non-delegable duty of the owner at

the beginning of the voyage, viz., the duty to make the

ship seaworthy. So also: The Vestris, 60 F. (2d) 273;

The Bessie J, 268 F. m, affirmed 276 F. 778.

In Bethlehem S. Co. v. Joseph Gutradt Co., et at.

{The Ecuador) (C. C. A. 9), 10 F. (2d) 769; 1926 A. M. C.

342, this ' Court held that the duty to use due diligence

to make a ship seaworthy is a non-delegable one so far

as the Harter Act is concerned.

The facts in the other cases cited by appellee are so

ditferent from the facts here that they do not require

discussion. It is sufficient to say that United States Steel

Products Co. V. America/it £ Foreign Insurance Co., 82

F. (2d) 752, much relied upon, has no application here

because it did not involve a custom which was a violation

of any law. Moreover, even its doctrine was modified

by the later case of The W. W. Bruce, 94 F. (2d) 834, 838.

It has long been settled that the burden of proof to

establish seaworthiness is upon the shipowner. The
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Edwin 1. Morrison, 153 U. S. 199. That rule was made
a basis of decision in Navigazione Libera Triestina v.

Garcia S Maggini Co. {The Feltre), 30 F. (2d) 62 (C. C.

A. 9):

"Conjecture will not be permitted to take the place

of proof. The Fohnina, 212 U. S. 354, 363, 29 S. Ct. 363
(53 L. Ed. 546, 15 Ann. Cas. 748). In The Edwin
L Morrison, 153 U. S. 199, 212, 14 S. Ct. 823, 828 (38
L. Ed. 688), the court said: ^The real point in con-

troversy is, did the respondents so far sustain the

burden of proof which was upon them as to render the

probability that the cap and plate were in good condi-

tion and knocked off through extraordinary contingencies

so strong as to overcome the inference that they were
not in condition to withstand the stress to which on
such a voyage it might reasonably have been expected

they would have been subjected? If the determination

of this question is left in doubt, that doubt must be

resolved against them.' ^' The Feltre. 30 F. (2d) 62,

64, 65.

Appellee by its own witnesses conceded that the dis-

regard of the statute was "all in accordance with the

general custom of the Alaska Steamship Company" (R.

1616).

Limitation of Liability.

The Court did not err in applying the rule in The
Pennsylvania.

This Court in holding that the rule in The Pennsyl-

vania was applicable to the breach of the statue under

consideration in this case, merely followed the interpreta-

tion which had been placed upon the rule by this Court

in its earlier decision in the case of The Princess Sophia,

61 F. (2d) 339, 347. The Princess Sophia was a strand-

ing case, where cargo was lost. Indeed, the arti-

ficial distinction which the appellee now attempts to draw
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between a collision case and "other happenings of like

disastrous tendency" {O'llara v. Lnckenbach S, S. Co.,

269 U. S. 364, 370) is not supported by either principle

or authority. In The Pennsylvania case itself, the Su-

preme Court of the United States gave the reason for

the rule. That reason was "such a rule is necessary to

ENFORCE OBEDIENCE TO THE MANDATE OF THE STATUTE". The
Pennsylvania, 19 Wall. (86 U. S.) 125, 136. (Emphasis

ours.)

It is true that the object of the particular regulations

discussed in The Pennsylvania (33 U. S. C. Sec. 61-121)

was to prevent collisions. It is equally true that the

object of the statute regulating watches was safety; (46

U. S. C. Sec. 223, Par. 1) not merely to prevent col-

lisions but to promote safety generally. Paraphrasing

the language of the Supreme Court, used in connection

with the Seamen's Act, its purpose was to provide watch

officers "adequate in number, competent and in a state of

readiness for any exigency that is likely to happen—such

as a collision, the striking of the ship upon a reef of rocks

or an iceberg, the sudden breaking out of fire, and other

happenings of like disastrous tendency * * *" (O'Hara v.

Luckenhach S. S. Co., 269 U. S. 364, 370—Italics ours).

For these, and all similar purposes. Congress provided
that there should be three mates who should stand in

three watches.

The appellee concedes that the present statute is a

safety measure. In its brief tiled on the former hearing,

it said

:

"First of all, appellee does not urge that the act in
question regulating 'as it does the minimum number of
licensed deck personnel on certain vessels is not a safety
measure" (Appellee's brief on previous arcrument, p.

130).

If appellee's present argument is to be sustained, then
the unavoidable inference is that appellee considers that
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it may be compelled to obey a statute enacted by Con-

gress for the special purpose of avoiding danger from
collision, but tbat it owes no duty to obey a statute for

the general purpose of insuring safety at sea. Obviously

the necessity for enforcing obedience to the one mandate
is the same as the necessity for enforcing obedience to

the other mandate.

Since the rule in The Pennsylvania is necessary to se-

cure obedience to the collision statutes, is not the rule

equally necessary to secure obedience to other safety

measures? Whether or not a penalty is imposed is un-

important? In cases arising under the International

Rules (33 U. S. C, Sec. 61-121), where no penalty is im-

posed, the rule is applied. Lie v. San Francisco & Port-

land S, S. Co,, 243 U. S. 291 and Silver Line Ltd. v. U. S.,

94 F. (2d) 754, 759 (C. C. A. 9) are typical cases. Under
the Inland Rules (33 U. S. C, Sees. 157, 159) a penalty

is imposed, but the rule is applied there also. The Thiel-

bek, 241 F. 209, 216 (C. C. A. 9). The Thielhck applies

the rule to violations of the Inspectors Rules as well as

to statutory violations. So also with a statute regulating

lights for a motorboat, 46 U. S. C. 513, 517, where there

was a penalty, the rule was applied. Puget Sound Navi-

gation Co, v. Nelson, 41 F. (2d) 356, 357 (C. C. A. 9).

We can find no case where a distinction has been made
between statutes which contain a penalty and those

which do not in so far as the application of the rule in

The Pennsylvania is concerned.

At the end of his address printed in the Congressional

Record, Mr. Hardy said that his Bill, the three-watch

statute, was "not only a just and conservative measure,

but one greatly needed for safety of navigation and im-

peratively demanded in the interest of humanity" (Ap-

pellants' main brief, Ap. 50). To say that there is not

any necessity to enforce a measure which was passed

by Congress on this recommendation, is to disregard the

plain will of Congress.
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In the O'llara case the Supreme Court listed the dis-

astrous liappening's which the "two watch" legislation was

intended to avoid as: 1. Collisions; 2. Running- upon a

rock or iceberg; 3. Fire. In the light of this statement,

we submit that there is no basis for any argument that

the rule in The Pennsylvania should be inapplicable to a

case where a ship stranded upon a rock while she was

in actual violation of the three mates statute. This is

especially true when a shipowner, as is the case here,

seeks the protection of another Act of Congress to ob-

tain liiiiitation of liability. Did Congress intend to

give the benefit of the Limitation Statute to a shipowner

when his ship at the time of disaster was, with the

privity of the shipowner, navigating in violation of a

statute adopted by Congress to promote safe navigation?

How did Congress expect that the law would be enforced

if the rule in The Pennsylvania was not to be applied in

such a casef The appellee only points to general dis-

ciplinary powers given to the Steamboat Inspection

Service as a means of enforcement (Appellee's main
brief, pp. 118, et seq.). It will not do to say that Congress

relied only upon the inspectors to see that the provisions

of this law were enforced. At the very time when Con-

gress enacted the three mates statute, the Committee
which reported the bill which subsequently became law,

said that it was afraid that the inspectors "by over-

persuasion or influence'' might be induced to permit

a vessel "to go to sea so poorly officered as to be unsafe

herself and a menace to other vessels" (Appellants' main
brief, Ap. 54). Is it reasonable to assume that Congress

was willing to let the shipowner go scotfree? At the

time that Section 2 was adopted, the rule in The Penn-
sylvania had been judicially employed to enforce obedience

to another Act of Congress which contained no penalty,

the International Eules. The reasonable inference is

that Congress in omitting a penalty from Section 2 and
in including a penalty in both Sections 1 and 3, intended
tliat the rule in The Pennsylvania should be the real
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penalty for the violation of Section 2 {The Princess

Sophia, 61 F. (2d) 339, 347), just as that penalty had
been enforced for years in cases where the International

Enles were not observed.

The Authorities Do Not Limit The Rule In

The Pennsylvania to Collision Cases.

This Court in the case of The Princess Sophia, 61 P.

(2d) 339, 347, recognized that the rule Avas applicable to

a stranding case. In Puget Sound Navigation Co. v.

Nelson, 41 F. (2d) 356, 357, this Court, speaking through

Eudkin, J., said:

u* # # ^j^^ ^'^ admiralty the ride is well settled that a

vessel committing a breach of statutory duty must not

only shoiv that probably her fault did not contribute

to the disaster, but that it could not have done so.

Belden v. Chase, 150 U. S. 674, 699, 14 S. Ct. 264, 269,

37 L. Ed. 1218. And, while this action was tried on
the common-law side of the court, the rights and lia-

bilities of the parties are measured by the admiralty

law, and not by common-law standards. Chelentis v.

Luckenbach S. S. Co., 247 U. S. 372, 38 S. Ct. 501, 62

L. Ed. 1171." (Italics ours.)

There is nothing in that language which limits the rule

to collision cases. On the contrary, the language clearly

indicates that this Court regarded the rule as one peculiar

to the Admiralty and not one which was merely peculiar

to collision cases. Indeed the Court regarded the rule

as applicable whenever there has been '^a breach of

statutory duty". In thus defining the limitation of the

rules, it merely reiterated the language of Belden v.

Chase, 150 U. S. 674, 699, where it is said:

"x\nd it is the settled rule in this court that ivhen a

vessel has committed a positive breach of statute, she

must show not only that probably her fault did not

contribute to the disaster, but that it could not have

done so." (Italics ours.)
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is confined to collision cases.

So also in Bichelieu Navigation Co. v. Boston Marine

Insurance Co., 26 F. 596, 602, Judge Henry Billings

Brown, afterwards a justice of the Supreme Court of

the United States, when referring to the rule in The
Pennsylvaniay said

:

"We understand this principle to be of general ap-

plication in all actions where the question of negligence

is involved."

In this same case the jury was instructed as follows:

"18. ^As the Spartan w^as violating the statute

laws of Canada in running at full speed in a dense
fog, the plaintiff must show affirmatively that neither

the speed of the steamer nor the defects of the com-
pass could have caused or have contributed to cause
the stranding of the steamer * * *'.'' {Richelieu Navi-
gation Co. v. Boston Marine Insurance Co., 136 IT. S.

408, 415.)

The figure "18" indicates that this is the eighteenth assign-

ment of error in the case. It was, however, the eleventh

instruction^ requested by the defendant. With respect to

this instruction the Supreme Court said:

"We think there was no error in giving the eleventh
instruction asked by the defendant, and forming the
subject of the eighteenth assignment of error" (136
U. S. 408, 423).

It is argued by the appellee that the sole reason why
the Supreme Court reached this conclusion was that the

seventh section of the Canadian statute and the excep-

tion in the policy of insurance, contained peculiar lan-

guage which compelled this conclusion. An examination
of the opinion, however, will disclose that there was no
language in the Canadian Act which called for the appli-

cation of any rule as to causation of damage, if the rule

in The Pennsylvania is not applied. Tliis is made clear
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at the very beginning' of the Canadian Act, by the fol-

lowing language

:

"In case any damage to person or property arises
FROM THE NON-OBSERVANCE bv any vcsscl or raft of any
of the rules prescribed by this Act, such damage shall

be deemed to have been occasioned hj the wilful de-

fault of the person in charge of such raft or of the deck
of such vessel * * *" etc. (136 U. S., at p. 422, small

caps ours).

This language shows that causal relation is a condition

precedent before the Canadian Act there discussed be-

came applicable. To meet this condition, there must be

proof that the damage "arises from the non-observance

of the Act". The Supreme Court, in the light of the

rule in The Pennsylvania, after quoting the language to

which we have just referred, placed upon the violator

of the Canadian Act the burden of showing that the dam-

age from stranding which occurred following the viola-

tion of that Act, not only did not arise but could not

have arisen from its nonobservance. It is difficult to

suggest how this result could have been reached without

applying the rule in The Pennsylvania. There could not

be a clearer example of applying the rule to a strand-

ing case.

It cannot be said that this was a summary disposition

of this point by the Supreme Court, because when we
turn to pages 416 and 417 of 136 IT. S. we find that coun-

sel for the plaintiff-in-error in that case emphasized that

the burden was on the Insurance Company to show that

the loss was "consequent upon", "arising from", "or

caused by" the excepted peril.

Nor can the Richelieu Navigation case be distinguished,

as the appellee seeks to do, on the theory that it turned

on a mere exception in the policy of insurance. We
deem it unnecessary to go into a discussion of the effect

of an excepted peril in a jjolicy of insurance, for we
think no one will suggest that such an exception could
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possibly be construed as having any greater effect than

requiring an assured to show by a preponderance of

evidence that the loss was not caused by the excepted

peril. Cei'tainly, no Court would say, as the Su^jreme

Court did in the Richelieu Navigation Co. case (bottom

of p. 422) that the burden was on the assured under

such circumstances to show (as to the statutory fault of

the vessel) "not onlij that probably her fault did not

contribute to the disaster, but that it could not have

done so'' (italics ours), merely because there was an

exception annexed to a perils clause in a policy of in-

surance. As pointed out by the Circuit Court of Appeals

for the Third Circuit in American Merchant Marine
Insurance Company of New York v. Liberty Sand £
Gravel Co., Inc., 282 F. 514, 517, when a similar con-

tention was made before it, the only effect given to the

exception in the insurance policy in the Richelieu Navi-

gation Co. case was at most to shift the burden of proof.

As the Supreme Court itself expressed it, to bring the

case within insured perils, subject to exceptions, it was

u* # * necessary to the plaintiff^s case that it should
appear from the whole proof that the loss was not
occasioned * * * on account of unseaworthiness, and
was not within exceptions contained in the policy * * *."

(136 U. S. 423, 424.) (Italics ours.)

It is interesting to observe that in the Liberty Sand &
Gravel Co. case (282 F. 514), the Circuit Court of Appeals
for the Third Circuit recognized that the Supreme Court
had applied the rule of The Pennsylvania in the Richelieu

case.

Any lingering doubt as to the meaning of the Richelieu

decision should be dispelled by what was said by Judge
Swan, formerly one of the counsel in that case, in Flint S
P. M. R. Co. V. Marine Insurance Co., Ltd., 71 F. 210,

215, 216. There Judge Swan said:

"An additional reason for this rulino: was the fact
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that perils occasioned by the want of ordinary care
and skill or of unseaworthiness were excepted by the
policy. In that case, as in this, the rule of liability

was held to attach where the steamer was stranded
while thus violating the statute by her excessive speed
and other breaches of the municipal law, and the owners
of the vessel sought to recover from her insurers for

the loss occasioned by stranding, under a policy almost
exactly alike in its conditions to that sued upon here.

The same reasoning which enforced the Canadian
statute in that case, and held the steamer subject to

the law of her flag, is equally cogent here. If the

F. & P. M. No. 2, because of her stranding in Canadian
waters, was subject to the statute of Canada, her breach
of those statutes subjects the plaintiff to the burden
of proving conclusively that her transgression in no
way contributed to the result. //, on the other hand,

the steamer is to be regarded as controlled by the law

of her flag tvhile navigating y by right of treaty between
this country and Great Britain, the waters of the Great

Lakes, tvhether on one side or the other of the inter-

national boundary line, the same ride of evidence re-

quires the plaintiff to shoiv that the breach of the

statute, rule 21 of section 4233, or the act of 1885, if the

latter controlled lake navigation, could have had no part

in producing the disaster.'' (Italics ours.)

The same result was reached in the Seventh Circuit in

The Material Service, 1937 A. M. C. 925, 930, affirmed on

appeal, Leathern Sfiiith, etc. Co. v. National Union Fire

Insurance Co., 96 F. (2d) 928.

In The M. M. Chase, 37 F. 708, a shipper of goods

had drawn on a consignee for payment for cargo shipped

on the schooner "M. M. Chase'\ The drafts had been

duly honored and paid. Thereafter the cargo, while on

board the schooner at the port of loading, Eastport, Maine,

was attached and seized by the sheriff, pursuant to a

writ sued out of a court of the State of Maine. The

law of the State of Maine required that the master of

the ship should notify the consignee of any such attach-

ment. This the master failed to do. Judge Addison
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Brown, before whom the case was tried, held the ship

liable and placed upon the schooner the burden of show-

ing that failure to obey the statute could not possibly

have caused the loss.

"The libelants are not bound to prove that the goods

would certainly have been saved. The burden is on
the respondents to prove that pursuing the course re-

quired by law could not possibly have made any differ-

ence. TJie Pennsijlvania, 19 Wall. 125, 136; The Frank
P. Lee, 30 Fed. Kep. 277, 280; The Dentz, 29 Fed. Rep.

526, 528." The M. M. Chase, 37 F. 708, 713.

Judge Addison Brown, who decided The M. M. Chase,

was one of the most eminent Admiralty Judges we have

ever had in the United States. Judge Thomas D. Thacher,

formerly Solicitor General of the United States, in the

address which he delivered in the United States District

Court for the Southern District of New York on Novem-
ber 3rd last, to celebrate the One Hundred and Fiftieth

Anniversary of the organization of that Court, said:

"Addison Brown, because of a national tragedy, was
appointed to this court by two presidents, receiving a
recess appointment from President Garfield in the
summer .of 1881, which was renewed by President
Arthur and confirmed by the Senate after President
Garfield's assassination. Like Betts and Blatchford
before him, he became a master of maritime law. Of
his work Judge Hough has said: ^It is not too much
to say that the growth of the American Admiralty
during the next twenty years was more largely due
to Judge Addison Brown than to any other one man
or one court, not excluding the Supreme Court itself.'

"

Appellee's petition (p. 124) also pays respect to the

ability of Judge Addison Brown, because it refers to

statements in The Providence, 282 F, 658, as coming from
him. But, unfortunately, even if that case favors ap-

pellee, it cannot claim the benefit of Judge Brown's pro-

found knowledge of the maritime law because The Provi-

dence was decided by Judge Arthur L. Brown, a Judge
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Island, which had comparatively little Admiralty business.

In an effort to belittle the decision of Judge Addison

Brown in The M, M, Chase, appellee refers to it as a

District Court decision. This comment overlooks the fact

that The M, M, Chase was affirmed on appeal—see The

Coventina, 52 F. 156, at page 158, another case decided

by Judge Addison Brown, where he states that the deci-

sion in The M, M. Chase was affirmed on appeal. A
footnote tells us that there was no opinion on appeal.

The M, M. Chase, therefore, cannot be brushed aside as

being "anomalous". It is no mere District Court case;

it stands as the law in the Second Circuit. It was cited

by the Supreme Court of the United States on another

point in the case of Wells Fargo d Company Express v.

Ford, 238 U. S. 503, at 505.

In the recent case of The Clevelander, 83 F. (2d) 947

(C. C. A. 2), a grounding case, where there was no

collision and where it was claimed that there had been a

violation of a statute, the Circuit Court of Appeals for

the Second Circuit again referred to the rule in The

Pennsylvania and again showed no disposition to con-

sider it as confined to collision cases. It said (at p. 949)

:

"The respondent therefore argues that the tug\s posi-

tion was merely a condition, not a cause, of the acci-

dent. The Perseverance; 63 F. (2d) 788 (C. C. A. 2)

;

Long Island R. Co, v. KUlian, 67 F. 365 (C. C. A. 2).

To which the libellant replies that being guilty of a

statutory fault, the tug must prove that her violation

could not have been a contributorv cause of the disaster.

The Pennsylvania, 19 Wall. 125, 136; The Luna, 63

F. (2d) 808 (C. C. A. 2). But we are not convinced

that the tug was proved to be guilty of a statutory

fault."

* This is the same case which is cited in the dissenting* opinion.

The Denali, 105 F. (2d) 413, 422.
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Here, the court in failing to apply the rule to a ground-

ing case, apparently found it necessary to say that it

was "not convinced that the tug was proved to be guilty

of a statutory fault".

White Oak v. Boston Canal Co., 258 U. S. 341, 344,

which is cited by appellee (Petition, pp. 110, 111) does

not hold the rule of The Pennsylvania inapplicable to a

grounding. All that the Supreme Court did in that case

was to apply another one of its well established rules,

viz., that it was concluded as to matter of fact by the

concurrent finding of both courts below. It said nothing

in its opinion to indicate that it in any way departed

from its previous holding in Richelieu v. Boston Insur-

ance Co., 136 IT. S. 408.

In the case of Dorrington v. City of Detroit, 223 F.

232, a schooner dragged her anchor, and a tug went to

her assistance. Later when the tug and the schooner

were drifting toward a drawbridge, it was not promptly
opened on the tug's signal. The schooner received dam-
age by striking the drawbridge. The statute involved

read as follows:

"If the bridge shall be constructed with a draw,
then the draw shall be opened promptly by the per-
sons owning or operating such bridge upon reasonable
signal for the passage of boats and other water craft.

Act March 23, 1906, c. 1130, §4, 34 Stat, at L. p. 85."

The Court, after quoting the rule in The Pennsylvania,

said

:

"While it might probably be going too far to say
that the failure to open the bridge caused the injury
to the vessel, yet the city, having disobeyed the posi-
tive statutory mandate, as well as a duty imposed upon
the municipality by reason of undertaking to manage
the draw^bridge, should show that its failure could not
have contributed to the injury" (223 F. 245).
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Dorrington v. City of Detroit, 223 F. 232, was de-

cided by the Circuit Court of Appeals for the Sixth

Circuit and has been followed in that Court in Great

Lakes Towing Co, v. Masaba S. 8. Co., 237 Fed. 577, 579,

where that Court said:

"Congress has distinctly imposed positive duties

touching the management of drawbridges, including,

we think, such bridges as that of the railroad company.
Act Aug. 18, 1894, c. 299, 28 Stat. 338, 362, §5 (Com.
St. 1913, §9973), and Act March 23, 1906, 34 Stat. 84,

85, §4, provides, among other things:

^If the bridge shall be constructed with a draw,
then the draw shall be opened promptly by the per-

sons owning or operating such bridge upon reason-

able signal for the passage of boats and other water
craft.'

Admittedly, the old river bed in question is navigable.

It results that upon receiving or being reasonably

chargeable with notice of the approach of a vessel,

failure either promptly to open the draw or the lift

of a bridge maintained across such a river as this, or,

if the facts justify, seasonably to notify the approach-

ing vessel that failure to open or delay in doing so is

unavoidable, raises a presumption of negligence w^hich

the owner or operator of the bridge must overcome.''

In Newtoivn Creek Towing Co, v. City of Neiv York,

47 F. (2d) 883, when reversing a previous decision of

Judge Woolsey (40 F. (2d) 649), the Circuit Court of

Api^eals for the Second Circuit cited with approval the

presumption rule as stated in Great Lakes Totving Co. v.

Masaba H. S. Co., 237 F. 577.

The presumption thus referred to is identical with that

referred to by the Supreme Court in The Martello, 153

U. S. 64, at page 74:

"There can be no doubt that the Willey was guilty

of a statutory fault in the failure to provide herself

with the fog horn prescribed by the international regu-

lations, and the presumption is that this fault con-
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tributed to the collision. This is a presumption which

attends every fault connected with the management of

the vessel, and every omission to comply tvith a statu-

tory requirenient, or tvith any recjulation deemed essen-

tial to good seamanship.'^ (Italics ours.)

There is no real distinction between running against

a bridge and running against a rock. Both cases involve

contacts with something other than another vessel. The

Circuit Court of Appeals for the Second Circuit in Lehigh

& Wilkes-Barre Coal Co, v. Globe & Rutgers Fire In-

surance Co., 6 F. (2d) 736, 740, quotes the following defini-

tion of the word "collision", from Spencer on Marine Col-

lisions :

" 'Common usage, however, has extended the appli-

cation of the term, so as to include the impact of a
vessel with other floating objects. The term in its

strict legal sense does not include the contact of ves-

sels with rocks, sunken obstructions, or other fixed

structure; losses arising from such mishaps are more
properly embraced within the meaning of the term
stranding.'

"

Since a bridge is a fixed structure, a contact between it

and a vessel is not in the strict legal sense a collision,

for exactly^ the same reason that a contact with a rock

and a sunken vessel in a strict legal sense is not a

collision. The bridge cases are, therefore, all cases in

which the rule in The Pennsylvania has been applied in

cases other than "collision" cases.

In People's Coal Co. v. Second Pool Coal Co., 181 F.

609, opinion by Orr, J., where a vessel ran upon a sunken

wreck, at p. 611 it is said:

"It is true that at law, where a duty is imposed by
statute, a remedy for a private wrong is not to be read
into the statute, unless the duty may have existed at

common law. This is not so in admiralty. There are
a number of cases which hold that actual violation of a

statutory rule imposes the burden upon the violating
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vessel to show, not merely that her fault might not
have been one of the causes, or that it probably was
not, but that it could not have been. Steamship Penn-
sylvania v. Troop, 19 Wall. 125; Taylor v. Harwood,
Fed. Cas. No. 13,794." (Aflirmed on appeal bv the Cir-
cuit Court of Appeals for the Third Circuit, 188 F.
892.)

In The Carbonero, 106 F. 329, 335, the Circuit Court

of Appeals for the First Circuit, Judge Putnam writ-

ing, while dealing with a case where a tugboat lost

some barges which had been in her tow, indicated that if

there had been a statutory fault, the rule would have
been applicable. Central Vermont Ry. Co. v. Bethune,

206 F. 868, 876, is to the same general effect.

This review of the authorities demonstrates that in

the Supreme Court of the United States the rule has

been applied in a stranding case; in the Second, Third,

Sixth and Seventh Circuits it has been applied in other

than "collision" cases; in the Ninth Circuit this Court, in

The Princess Sophia, referred to the rule as being ap-

plicable in a stranding case. The cases from the First

Circuit indicate that a like view is entertained there.

No case is cited to the contrary. In the light of this

unanimity between the Circuits, can there be any doubt

that the rule is applicable in the present case!

"The presumption which attends * * * every omission to

comply with statutory requirement"

—

The Martello, 153

U. S. 64, 74,—is especially weighty when a shipowner

seeks to shield himself behind the negligence of his own
servants. In such a case, as the Circuit Court of Appeals

for the Second Circuit has said during the very time

this brief was being prepared:

"Since the absence (of a second deckhand) has been
found, and the lack is admitted to be a statutory fault

(see 46 U. S. C. A. <^§222, 362 and 405), it is presumed
that the fault is a contributory cause, and the petitioner
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York Marine No. 10 (C. C. A. 2), decided February
13, 1940 (see Appendix, pp. 217-221, for full text of

opinion).

Appellee devotes much space to the English law on

this subject. The English law relative to limitation of

liability is quite different from our own. But even the

English recognize that the principle of limitation of lia-

bility, as was stated by this Court in its former opinion

(105 F. (2d) 413, 420), grants extraordinary relief, and

that it abridges the natural right of justice.

"The principle of limited liability is that full indem-
nity, the natural right of justice, shall be abridged for

political reasons." Marsden on Collision, 9th Ed., p. 165,

quoting Dr. Lushington in The Amalia (1863), 1 Moo.
P. C. N. S. 471, 473.

Although a shipowning nation, the English do not permit

these political reasons to weigh so heavily with them as

to permit a shipowner to go scotfree. Their law requires

that in all cases a very substantial sum of money shall be

surrendered (Merchant Shipping Act, 1894 (57 & 58 Vict,

c. 60, s. 503)). It requires the shipowner to surrender

£15 per ton in cases of personal injury and £8 in cargo

cases; whereas our statute permits the shipowner to limit

his liability to nothing when the wreck of a vessel is

worthless. It is not strange, therefore, that for political

reasons the course of legislation in England as to the

applicability of the rule in The Pennsylvania in maritime

cases has been ditferent from our own.

There is no need to go beyond the opinion of Judge
Henry Billings Brown in Richelieu Navigation Co. v.

Boston Marine Insurance Co., 26 F. 596, 602, for the

history of the rule in the United States (Appellants^

Reply Brief, pp. 29, et seq.). Consequently, it is unnec-

essary to answer the protracted argument of appellee in

opposition to the rule in The Pennsylvania based upon
English history.
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An examination of the other authorities cited by ap-

pellee shows that they have no bearing upon the subject

under discussion.

Degree of Proof In Admiralty To Be Borne by the

Violator of a Statute.

Appellee cites various district court cases, and a state

court case, as to the nature and degree of the proof

required by the rule in The Pennsylvania. This Court,

however, has decided that point so frequently that we
shall confine our discussion to its decisions, to decisions

of the Supreme Court of the United States, and to a very

recent decision of the Circuit Court of Appeals for the

Second Circuit. In the prevailing opinion in The Denali,

105 F. X^d) 413, this Court quotes language from The
Princess Sophia, 61 F. (2d) 339, 347, which clearly places

^'the extreme burden of proof on a violator of a

statute intended to promote safety at sea, and points

out that this degree of proof constitutes the penalty

which is consequent upon disobedience to the statutory

mandate. See The Denali, 105 F. (2d) 413, 418, 420. This

Court did precisely the same thing in Puget Sound Navi-

gation Co. V. Nelson, 59 F. (2d) 697, 699, although that

was a common law case. In the second of the two opin-

ions, this Court said:

'^More than half a century ago the rule was clearly

stated by the Supreme Court, in TJie Pennsylvania, 19

Wall. (86 U. S.) 125, 136."

In ''Netv York Marine No. 10^\ where a statute required

that there should be two deckhands and there was but

one, the Circuit Court of Appeals for the Second Circuit

held that there was a statutory fault (see 46 U. S. C. A.

§§222, 362 and 405) and hence enforced the rule. The

tugboat owner contended that it had sustained the burden
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of proof imposed upon it under the rule in The Penn-

sylvania. The Court, however, said:

"This burden it has not met, for it is impossible to

say that the other deckhand might not have been on
duty instead of Costello on the morning of the collision,

had there been two deckhands on board. On the

ground that the tug was undermanned, that the chart-

erer was privy to the undermanning, and that this

fault may have been a contributory cause of collision,

the denial of limitation to the operating charterer is

sustained'' (Appendix, p. 221). (Italics ours.)

Certainly since the decision of the Supreme Court of

the United States in the case of Lie v. San Francisco d
Portland S. S. Co., 243 U. S. 291, 298, which went to the

Supreme Court from this Circuit, to settle the point as

to whether the rule should be rigorously applied, there

is no basis for an argument to the effect that the rule

does not require that the violator of a statute shall show
that his violation could not have caused a loss. There is

neither reason nor authority which warrants modifying

the language used by this Court in The Princess Sophia,

61 F. (2d) 339, 346.

The Unseaworthiness Was Known To The
Appellee's Managing Officers.

That the "Denali" was unseaworthy as to personnel

has been demonstrated. That the managing officers of

appellee knew of the unseaworthiness has been demon-
strated (Appellants' Brief, pp. 52-55; Eeply Brief, pp.

23, 24). There it was shown that Murphy and Tracy
were actual managers and that Wilson, upon whom ap-

pellee would place all responsibility, was admittedly
ignorant of the operation of appellee's ships and ex-

ercised no authority (R. 1221, 1229, 1231). He did not

review circulars issued by department heads (R. 1231).
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He permitted Tracy to appoint the Port Captain (R. 1229,

1231). Tracy hired and fired deck personnel (R. 530,

551). Tracy, the general agent for the Alaska Steam-

ship Co., who had charge of the deck personnel, assigned

Obert to the "Denali'^ (R. 1872). Murphy was admittedly

in charge of all physical equipment of appellee's ships

(R. 482, 488, 1280-1285, 562).

Under these circumstances the knowledge and privity

of either Murphy or Tracy was the knowledge and privity

of appellee. Craig v. Continental Insurance Co., 141 IJ.

S. 638, 646 ; Spencer, Kellogg d Sons, Inc. v. Hicks, 285 U.

S. 502; The Silver Palm, M F. (2d) 776 (C. C. A. 9);

Sperry Flour Co. v. Coastivise S. S. Co., 84 F. (2d) 785

(C. C. A. 9) ; Parsons v. Empire Transportation Co., Ill

F. 202 (C. C. A. 9) ; Eastern S. S. Corp. v. Great Lakes

Dredge Co., 256 F. 497 (C. C. A. 1) ; Boston Towhoat Co.

v, Darrow-Mann Co., 276 F. 778 (C. C. A. 1) ; 7^ re

Jeremiah Smith d Sons, 193 F. 395 (C. C. A. 2); In re

P. Sanford Ross, 204 F. 248 (C. C. A. 2); Sanborn v.

Wright d Cobb Co., 171 F. 449; aff'd 179 F. 1021 (C. C.

A. 2) ; Chesapeake Lighterage d Totving Co. v. Baltimore

Copper Co., 40 F. (2d) 394 (C. C. A. 4); Texas S Gulf

S. S. Co. v. Parker, 263 F. 864 (C. C. A. 5) ; In re Great

Lakes Tracts. Corp., 81 F. (2d) 441 (C. C. A. 6).

In New York Marine No. 10, not yet reported, privity

and knowledge was brought home to an agent. Because

that agent. Tucker, exercised the function of a manager,

the Court held that the charterer, the petitioner in that

case, was chargeable with Tucker's privity and knowledge.

Concerning Tucker's status, the Court referred to the

District Court's finding that he was a dispatcher and

hirer of crews for tugs of the charterer in New York (see

Appendix, p. 220). In other words, Tucker, the alter ego

of the petitioner in that case, occupied almost identically

the same position as Tracy did in connection with appel-

lee's business.
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Independently of the rule in The Pennsylvania the

appellee has the burden of proving that the unsea-

worthiness of the vessel due to its fault did not con-

tribute to the loss; the appellee has not sustained

this burden and is, therefore, not entitled to a limi-

tation of liability.

After non-delivery of the cargo had been shown, the

duty rested upon the appellee to show that it was not

liable. After liability has been established, the burden

rested on appellee to show that it was entitled to the

benefits of the limitation statutes. The Silver Palmy 94

F. (2d) 776, 777. To do this appellee had to show

absence of "privity or knowledge of any matter which

might have caused the accident". Diamond Coal & Coke
Co, v. Iron City Sand Co., 297 F. 242, 244 (Appellants'

Reply Brief, pp. 24-32).

Under the doctrine of The Edwin I. Morrison^ 153

U. S. 199, if any doubt existed as to connection between

the negligence and the improper manning, then the in-

ference was that Obert and his assistant "were not in

condition to withstand the stress to which on such a

voyage it might reasonably have been expected they

would have been subjected" (153 U. S. 212).

This Court, in McGill v. Michigan S. S, Co., 144 F. 788,

a limitation case, cited with approval and quoted lan-

guage from The Cygnet, 126 F. 742, at page 746, as

follows

:

"An omission so gross as this raises so strong a
presumption of fact that the master was not com-
petent as practically to throw the burden on the peti-
tioners to establish the proposition that they used due
diligence with reference to his selection, whether the
statute does or not impose such a burden."

This language quoted from The Cygnet is surely ap-

plicable here. The evidence is that the appellee's man-
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aging officers knew that its mates for many years had

not stood in three watches. They should have known
that this was a violation of statute. While in active

breach of the statute, the "Denali" ran on a well-known

and charted rock. Although visible landmarks should

have warned Mate Obert of the vessel's danger long be-

fore the stranding, he did nothing to check her, but drove

her at full speed upon the rock. To paraphrase the lan-

guage of The Cygnet ; An omission as gross as this raises

so strong a presumption that Obert and his assistant

Avere weary and dull at the time of the stranding, that

convincing evidence is required to prove that the breach

of the warranty of seaworthiness as to manning her

could not have contributed to the disaster. Here appellee

has introduced no testimony whatever to show that Obert

and his assistant were not weary from standing unlaw-

fully long watches. Appellee offered no evidence to ex-

plain the failure of its navigator to exercise the most

elementary seamanship to save the "Denali" from de-

struction. McGill V. Michigan S, S. Co., supra, is cited

in New York Marine No. 10, as being equivalent in its

result to The Pennsylvania^ 19 Wall. 125, 136.

It appeared in The Drill Boat No. 4, 233 F. 589, as it

did in McGill v. Michigan S. S. Co., 144 P. 788, that be-

cause of want of previous training and experience, in-

competent personnel were unfitted "to cope with the

situation" of danger. Similarly, Mate Obert was unable

to cope with the situation threatening the "Denali" as she

drifted westward before entering Caamano Passage. In

that case limitation was denied, and the Court said

:

"I therefore hold that the petitioner was personally

at fault for the unseaworthy condition of drill boat

No. 4, due to its being improperly manned, and that to

this fault is attributable the failure of the crew to warn

the Massachusetts, by marker or otherwise, of the

existence of the wreck." {The Drill Boat No. 4, 233 F.

589, 595.)
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The Brill Boat No. 4 was affirmed on appeal suh nom.

Eastern S. S. Corp. v. Great Lakes Bredge, etc. Co., 256 F.

497, by the Circuit Court of Appeals for the First Circuit.

It is true that limitation was also denied upon another

ground, but the Court made it equally clear that limitation

was denied because the petitioner had failed to show that

it had exercised due diligence as to personnel.

In the Fourth Circuit it has been said:

"The failure to provide a seaworthy vessel or com-
petent crew is the personal neglect of the shipowner,

and debars him from the benefit of the Fire Statute."

(Charbonnier v. Umted States, 45 F. (2d) 166, at p.

172; affirmed 45 F. (2d) 174 (C. C. A. 4).)

In Cullen Fuel Co. v. W. E. Hedger, Inc., 290 U. S. 82,

where there had been a breach of an implied warranty

of seaworthiness, as in the present case the Court was

reminded of the "admonition" in Capital Transportation

Co. V. Cambria Steel Co., 249 U. S. 334, to the effect

that this doctrine should not be extended, lest it sweep

away the protection of the limitation act. To which the

Supreme Court replied:

"The petitioner urges that the denial of limitation in

cases like this will sweep away much of the protection

afforded to ship owners by the acts of Congress. But
this view disregards the nature of the warranty. The
fitness of the ship at the moment of breaking ground
is the matter warranted, and not her suitability under
conditions thereafter arising which are beyond the

owner's control. Compare Armour S Co. v. Fort Mor-
gan S. S. Co., 270 U. S. 253 ; The Ice Kinq, 261 Fed. 897

;

The Soerstad, 257 Fed. 130." {Cullen Fuel Co. v. W.
E. Iledger, Inc., 290 U. S. 88, 89.)

Personal neglect when it relates to the fitness of the

vessel has always been a ground for denial of limitation.
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In Richardson v. Harmon, 222 U. S. 96, 106, the Supreme
Court of the United States said:

"Thus construed, the section harmonizes with the

policy of limiting the owner's risk to his interest in the
ship in respect of all claims arising out of the conduct
of the master and crew, whether the liability be strictly

maritime or from a tort non-maritime, but leaves him
liable for his otvn fault, neglect and contracts." (Italics

ours.)

In Pendleton v. Benner Line, 246 U. S. 353, 356, the

Court said:

"That the statute does not limit liability for the per-

sonal acts of the owners done with knowledge is estab-

lished by Richardson v. Harmon, 222 U. S. 96. It was
said in that case, p. 106, that §18 leaves the owner
'liable for his oivn faidt, neglect and contracts.' " (Italics

ours.)

In Luckenbach v. McCahan Sugar Co., 248 U. S. 139, ^

149, the Court pointed out that the limitation acts do not

apply to liabilities resting upon personal contract, citing

Pendleton v. Benner Line, 246 U. S. 353. If the limitation

Acts do not apply to liabilities resting upon personal

contracts, they do not apply to liabilities resting upon

personal faults and personal neglect.

In American Car d F. Co. v. Brassert, 289 U. S. 261, 264,

the Court said:

"For his own faidt, neglect and contracts the owner
remains liable. Richardson v. Harmon, 222 U. S. 96, 103,

106; Pendleton v. Benner Line, 246 U. S. 353." (Italics

ours.)

Since the liability with which we are concerned here

is predicated upon the personal neglect of the shipowner,

viz., the personal failure of the appellee to make the

"Denali" seaworthy, the limitation acts do not apply.

This was the result reached in Neiv York Marine No. 10,
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of Appeals for the Second Circuit (Appendix, pp. 217-221).

In another recent case, in applying this same doctrine,

the Circuit Court of Appeals for the Fourth Circuit, in

the case of S. C. Loveland Company, Inc., Owner of the

Barge Fred Sniartley, Jr, v. Pennsylvania Sugar Com-
pany (C. C. A. 4), 1940 A. M. C. 9, 12, 13 (Federal cita-

tion not yet available) said:

"As pointed out by Judge Hand, the owner is charged

with privity and knowledge of the unseaworthy condi-

tion because of the warranty of seaworthiness implied

in his contract; and the statutes do not give the right

to limit liability where the owner is thus charged with

privity and knowledge of the imseaworthy condition."

In Virginia Carolina Chemical Company v. Murphy, 32

F. (2d) 87, the Circuit Court of Appeals for the Fifth

Circuit, even in a case where seaworthiness had been

shown, held that a shipowner had not established his

right to limitation when the exception pleaded as the

cause of the loss was supported by evidence so pre-

posterous that the Court rejected the whole story.

In In re Reichert Towing Line, 251 F. 214 (C. C. A. 2),

a shipowner attempted to establish a defense against

liability because of a loss resulting from inevitable acci-

dent. When he failed to establish this defense, and there

was evidence that the shipowner personally had not used

due diligence to make his vessel seaworthy in respect of

her propeller, the Court held that the petitioner had not

sustained the burden of proof and could not limit its lia-

bility.

All of these cases show that limitation is denied when
a petitioner fails to meet the burden of proving that his

own fault did not contribute to the loss. There is no case
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which throws any burden as to limitation upon a cargo

owner to show causal connection between a fault and loss.

The burden of proof is the other way. The Silver Palm,
supra.

Appellee (Petition, p. 130) quotes from Benedict on

Admiralty, Fifth Edition, Vol. 1, Section 496, at page 594,

but the editor of that edition of Benedict merely cites

and relies upon the authorities just reviewed by appel-

lants.

None of the cases cited by appellee, with the exception

of FA Sol, 45 F. (2d) 852, is in point. The Suduffco, 33

F. (2d) 775, 776, involved personal injury claims, and

the Court pointed out that causal connection as to those

claims was "necessary to predicate liability". Appel-

lants are all cargo claimants. Moreover, El Sol, 45 F.

(2d) 852, 855, is against authority and is squarely in

conflict with the decision of this Court in The Silver

Palm, 94 F. (2d) 776, 777. Although it was affirmed on

appeal, 72 F. (2d) 212, Judge Woolsey's language quoted

by appellee was not approved.

Referring to the cases of The Suduffco and El Sol, ap-

pellee says (Petition, p. 132) : "The doctrine of these

cases that the burden of proving the cause of the loss

is on the cargo claimants", etc. Neither of these

cases. The Suduffco, 33 F. (2d) 775 nor El Sol, 45 F. (2d)

852, support any such doctrine. The first case deals

with claims for personal injury, and the second involves

claims against a third party tortfeasor. Neither of them

has anything to do with the relation of a cargo owner and

carrier. As to the doctrine applicable when the carrier

relation exists, we refer appellee to The Mohler, 21 Wall.

230, 233. In that case the Supreme Court said:

"It is insisted that the loss occurred through a peril

of navigation [striking a bridge] which was one of

the exceptions contained in the bill of lading, and that,
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the wheat. The burden of proof lies on the carrier,

and nothing' short of clear proof, leaving no reason-

able doubt for controversy, should be permitted to dis-

charg'e him from duties which the laAv has annexed to

his employment." (Italics ours.)

Here appellee has insisted that the loss occurred

through a peril of navigation, viz., the "Denali" striking

a rock. In The Mohler' it was decided that the carrier

had not sustained its burden of proof, because the cir-

cumstances did not justify a finding that the loss was

due to a peril of navigation, just as here the circum-

stances do not justify any such finding.

In the recent case of The Vallescura, 293 U. S. 296,

the Supreme Court reaffirmed the doctrine of The Mohler,

and said:

"But this is plainly not the case where the efficient

cause of the injury for which the carrier is prima facie

liable is not shown to be an excepted peril. The Mohler

,

21 Wall. 230, 234; The Edwin I, Morrison, supra, 211.

If he delivers a cargo damaged by causes unknown or

unexplained, which had been received in good condi-

tion, he IS subject to the rule applicable to all bailees,

that such evidence makes out a prima facie case of lia-

bility. It is sufficient, if the carrier fails to show that

the damage is from an excepted cause, to cast on him
the further burden of showing that the damage is not

due to failure properly to stow or care for the cargo
during the voyage. Bich v. Lambert, supra, 357;

The Maggie Hammond, supra, 459 ; The Folmina, 212

U. S. 354, 361; Chesapeake d Ohio By. Co. v. Thompson
Mfg. Co., 270 IT. S. 416, 422, 423'' (at p. 305).

Appellee failed to show that the "Denali" loss re-

sulted from an excepted cause, i. e., peril of the sea {The

Mohler, 21 Wall. 230, 234), or the conditional exception

of negligence in the navigation of the vessel, because

it did not show that it had complied with the condition

precedent necessary to its establishment {May v. Bam-
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hurg, etc. (The Isis), 290 U. S. 333). Hence, the effi-

cient cause of the injury has not been shown to be any

excepted peril. In these circumstances, putting the very

best face on the case for appellee, positive doubt re-

mains as to whether appellee's own fault contributed

to the loss. Aside from the rule in The Pennsylvania,

as long as that doubt remains, limitation may not be

allowed.

The protracted argument contained in the petition for

rehearing (pp. 132-143) is without any authority to sup-

port it save the single case of El Sol, 45 F. (2d) 852.

We already have shown that El Sol is in conflict with

The Silver Palm {supra) and with all the other cases.

Again we refer to Neiv York Marine No. 10 (Appendix,

pp. 217-221), where the Circuit Court of Appeals for the

Second Circuit holds that a petitioner must disprove

its privity in order to limit liability, citing The Rambler,

290 F. 791, 792 (C. C. A. 2) ; The^ 84 H, 296 F. 427, 432

(C. C. A. 2); Southern Pacific Co. v. United States, 72

F. (2d) 212, 214 (C. C. A. 2). This last mentioned case

is El Sol on appeal, and it is to be noted that it declares

the rule to be just the contrary to that stated by the

lower court upon which appellee relies.

The argument advanced by appellee (Petition, p. 140),

that the rule in 77/ e Pennsylvania is a "new and artificial

rule'', is without substance. The cases cited by appellants

show that it has been well established in the Admiralty

law of this country for more than fifty years. During the

preparation of this brief the rule has been applied again

by the Circuit Court of Appeals for the Second Circuit

in New York Marine No. 10 (Appendix, pp. 217-221). To

say, as appellee does, that the application of this rule

will place American ships at a disadvantage in comparison

with foreign ships, is to ignore the realities of the situa-

tion. Both American and foreign ships when they come

into our courts seeking limitation of liability, are subject

to the same law. The Titanic, 233 U. S. 718. It is the
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forum, not the flag, which determines the law which is

to be applied so far as limitation of liability is concerned.

Appellee (Petition, p. 142) refers to the Brussels Con-

vention and apparently derives some comfort from Article

6 of the Convention, which reads in part as follows:

"There shall be no legal presumptions of fault in

regard to liability for collision/' (75th Congress, 1st

Session, Executive K, p. 11.)

(Marsden on Collisions, 9th Ed., p. 543.)

When the American delegates signed this Convention,

they inserted a number of reservations. The third

reservation read as follows:

"3. The provisions of article 6 of said convention

shall not in any way affect legal presumptions created

by the laws of the United States" (App., p. 236).

When the Secretary of State sent the Convention to the

President, the Secretary of State said that he believed

that reservation No. 3 "may be abandoned". The Presi-

dent then sent the Convention to the Senate and stated

that he concurred in the recommendation of the Secre-

tary of State (App., p. 231). When the Convention

reached the Senate, hearings were held and the Sub-

Committee of the Senate Committee on Foreign Rela-

tions reported: "Accordingly, your committee recom-

mend that the third reservation of the delegates, quoted

above, should be reinstated." The full Senate Committee

on Foreign Relations adopted the Sub Committee's report

without further comment at the time of reporting the

Convention to the Senate from Committee (Congressional

Record, Vol. 84, p. 10172, Issue of June 15, 1939). Since

the Convention was placed on the Executive Calendar

of the Senate, Chairman Bland of the Connnittee on

Merchant Marine and Fisheries, introduced a Bill in

Congress (H. R. 7637, Seventy-sixth Congress, 3rd

Session, printed App., pp. 215-216) which, although it looks
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sions in the Brussels Convention which abolish the pre-

sumptions in collision cases. The Congressional view,

therefore, both in the House of Representatives and in

the Senate, in so far as it has been expressed, is that the

rule of The Pennsylvania should be preserved.

The authorities give no basis for appellee's unwar-
ranted remark that the decision in this case constitutes

an extension of the rule in The Pennsylvania. This

Court's decision is in accordance with the settled doctrine

in the Supreme Court, and in the Second, the Third, the

Sixth and the Seventh Circuits. The doctrine is also

recognized in the Ninth Circuit, in The Princess Sophia,

61 F. (2d) 339, 347 (C. C. A. 9). Moreover, as this Court

said in this case:

"It is not conceivable that the Congress intended
to give to such wrongdoing shipowners the extraordi-
nary relief of the limitation act, with a less burden of

proof relative to the effect of their wrongdoings, than
for other violations of statutes for the safety of life

and property at sea." (The Denali, 105 F. (2d) at

p. 420.)

The Admiralty courts uniformly support the view here

expressed and Congress has never sponsored any con-

trary view.

The decision in The Virginia, 264 F. 986, 997 (D. C.

Md.) (Appellee's Petition 146) is in no way in point.

When the omitted words are added to appellee's garbled

quotation, it is clear that the Court expressly referred

to the neglects mentioned in Richardson v. Harmon, 222

IT. S. 96, and stated that such neglects are enough to

establish privity and knowledge. The Court also said

that where a shipowner "took a chance or closed his

eyes to something he did not want to bother about" there

would be privity and knowledge. When these omitted
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words are supplied, the passage has quite a different

meaning. Moreover, it is impossible to reconcile The

Virginia with the most recent case from the Circuit Court

of Appeals for the Fourth Circuit, viz., S. C. Loveland

Company, Inc., Oivner of the Barge Fred Smartley, Jr.

V. Pennsylvania Sugar Company, 1940 A. M. C. 9.

It is apparent from reading Cidlen Fuel Co. v. W. E.

Hedger, Inc., 290 U. S. 82, that by that decision the

Supreme Court intended to clear away a misapprehension

under which many of the lower courts had labored. In

the Cidlen Fuel Co. case, the admonition to which Judge

Rose referred in the Capital Transportation Co. case, was

sharply called to the attention of the Supreme Court. The

Supreme Court in referring to this admonition, pointed

out that it was not disposed to excuse shipowners by

permitting them to limit liability, ivhen there had been

laxness in connection with making the ship fit and sea-

worthy.

The Finding That Fault in Navigation Was the Sole

Cause of the Stranding Is Erroneous as a Matter
of Law.

Upon the first hearing of this case, the dissenting opin-

ion said:

''The trial court found 'That the sole cause of the

stranding of the steamer Denali and the resulting total

loss of said steamer Denali and her cargo was due to

faults or errors in her navigation of which [appellee]

was without privity or knowledge'. '^

Then the dissenting opinion expressed the view that

this "finding" should not be disturbed. But appellants

respectfully sugg'est that the thought of the trial court

quoted by the dissenting opinion was more appropriately

classified when the trial court repeated the same thought
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in its conclusions of law (R. 5460). For certain it is, in

this particular case, that any assignment of the sole

cause of the loss involved necessarily many inferences of

fact, but also vital conclusions of law.

To reach a sound judicial decision as to the sole fault

for the disaster, it was essential as a matter of logic and
law, that the District Court should have based further

consideration of the whole problem upon a sound premise,

viz., a correct determination of whether the "Denali" was
seaworthy in view of appellee's violation of the three-mate

watch mandate of Section 2. Since the lower court misin-

terpreted and misapplied that statute, this so-called "find-

ing" is merely an erroneous conclusion of law in disguise,

by which this Court is not bound. The District

Court's adjudication of fault should be rejected for the

identical reasons which moved the Supreme Court in The
Edwin 7. Morrison^ 153 U. S. 199, where a similar situa-

tion was presented. In The Edwin L Morrison there

were findings of the lower courts which were printed in

extenso in the opinion of the Supreme Court. These find-

ings may be summarized as follows:

a. The '^Eclwin I. Morrison" was in fact seaworthy
on sailing (153 U. S. 215).

b. Before the vessel sailed, the cap and plate which
was lost during heavy weather during the voyage, ap-

peared to be in good order (153 U. S. 213).

c. The examination of the plate consisted of a visual

examination, but it was not tested with a hammer (153

U. S. 213).

d. The examination was "such as a reasonably

prudent master or owner might be expected to give

them [the cap and plate] in order to determine the sea-

worthiness of his vessel before beginning a voyage"
(153 U. S. 213).

e. There was no direct evidence of the cause of the

injury the vessel received in heavy weather. "It is,

however, to he inferred from the facts proved that it
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was knocked out bv something striking violently against

it" (153 U. S. 214). (Italics ours.)

f. There was no latent defect in the vessel which
contributed to the injury of the cargo (153 U. S. 215).

g. "The ivhole of said damage to cargo was caused

by a danger of the seas, and was within the exception

in the charter party and bills of lading" {The Edwin
I. Morrison, 153 U.^S. 215). (Italics ours.)

It was argued in that case, just as it is argued here,

that the appellate court was bound by the findings below,

hence the questions presented were not open to review.

The findings in The Edwin I. Morrison were concurrent

findings. Consequently, if all of those findings rested

upon a proper interpretation of the facts as affected by

the applicable law, the Supreme Court, in accordance

with its long-established rule relating to concurrent find-

ings of the lower courts, would have declined to hear the

appeal. But the Supreme Court did hear the appeal.

Further it reversed both decisions below. In doing so its

opinion disregarded the finding that "the whole of said

damage to cargo" was "caused by a danger of the seas".

The court said:

"The findings that *at the time of the contract and
lading of cargo and commencement of voyage the

vessel was tight, staunch, and strong, and in every
way fitted for the contemplated voyage' ; that ^there was
no latent defect in the vessel which contributed to the
injury to the cargo'; and that *the whole of said dam-
age to cargo was caused by a danger of the seas, and
was within the exception in charter party and bills

of lading', were findings determined by the interpreta-
tion which the law put upon the circumstances of the
transaction as stated in the previous findings, and, as
such, open to our revision. Stm Mutual Insurance Co,
V. Ocean Insurance Co., 107 U. S. 485; United States
V. Pugh, 99 U. S. 265; The Britannia, ante, 130; Gilroy
V. Price, App. Cas. (1893) 56, 64." {The Edwin I. Mor-
rison, 153 U. S. 199, 215, 216.)
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In The Denali case, the District Court inferred that

the stranding' of the '^Denali" was due to negligence pure

and simple; just, as in the Morrison case, the lower

courts inferred that the cap "was knocked out by some-

thing striking violently against it". The Supreme Court

held that such an inference was not permissible in the

absence of proper proof of seaworthiness. It held further

that the finding of seaworthiness was improper because

a Court should not speculate as to seaworthiness when

known tests had not been used, although the inspection

made was the usual method of examination. Hence, the

Supreme Court reasoned, there was no foundation for

the subsequent "finding" that the cause of the whole loss

was a danger of the sea. So here, where there is no proof

of the physical or mental condition of Mate Obert dur-

ing the time the "Denali" was navigating, there is an

absence of testimony necessary to a finding of the sea-

worthiness of the "Denali". In the absence of such testi-

mony, neither the District Court nor this Court can

infer that Obert was alert. Alertness may not be in-

ferred. On the contrary, in view of the violation of the

statute, the presumption is that he was not alert, and

that the cause of the want of alertness was the failure

to observe the statute.

This is especially true in a case where the circumstances

of a stranding display dullness or incompetency. Mc-

Gill V. Michigan S. S. Co., 144 F. 788 (see p. 61, supra).

Similarly, the physical facts in The Edivin I. Morrison

suggested that there was no sea peril, although sea peril

had been found by the lower courts. In the case both of

The Edwin L Morrison and of The Denali^ a finding that

the whole damage was due to sea peril or that the sole

cause of the loss was errors in navigation, cannot be

sustained. Both of such findings were reached because

of erroneous legal interpretations which the trial courts

placed "upon the circumstances of the transaction as
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stated in the previous findings'\ These previous find-

ings, which in the case of the "Denali" involved con-

demning" the navigators of the "Denali" for not taking

the most elementary measures to avoid a known danger,

such as the rock which she struck while running at

full speed, were of such a nature that "the circumstances

of the transaction" raise a strong presumption that

Obert, the navigator of the "Denali'^ was below par.

The Cygnet, 126 F. 742. In that condition he ran the

"Denali" on a rock. Can it be said that under these cir-

cumstances the loss occurred without appellee's privity?

Conclusion.

When Section 2 of the Act of 1913 became effective,

appellee fully understood its mandate which requires the

minimum of three mates to stand in three watches and

also its mandate which requires the master to stand no

regular watch, because it immediately satisfied Section 2

in all these particulars aboard its steamship "Alameda".

Appellee's original construction of Section 2 was cor-

rect, and was in harmony with the views expressed at

Congressional hearings, and the view announced by the

early ruling of the Department of Commerce and by the

decision of this Court.

Notwithstanding its knowledge of the correct inter-

pretation of Section 2, appellee soon permitted the watch

system on its vessels to degenerate into a violation of

statute because the testimony establishes that the appellee's

assignment of personnel and the division of watches on

the "Denali" was in accordance wdth a custom which had
prevailed for many years on the vessels of appellee's

fleet.

Appellee knew the "Denali" was manned and operated
in violation of law, and hence was in an unsafe and unsea-

worthy condition. For this reason appellee did not use

due diligence and never became entitled to rely upon any
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statutory or bill-of-lading exception excusing appellee for

non-delivery of appellants' cargo on account of errors

or faults of navigation. In consequence, appellee be-

came liable for the loss.

Because the "Denali" was operated in violation of

Section 2 at the time of her stranding, appellee had the

burden of proving that such violation could not have

contributed to the disaster. Appellee's own evidence

not only failed to meet this burden, but it disclosed that

the violation probably did, in fact, cause the wreck.

Since the "Denali" was unlawfully manned and oper-

ated during the whole of her final voyage according to

a Company custom for which appellee was directly and

personally responsible, it is not entitled to the benefits

of the limitation statutes.

It follows that this Court should adhere to its

decision in this case.
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"The Oxford English Dictionary" (1916)

(The New English Dictionary)

edited bv Mnrrav
Vol. U), Part 2

"Watch'' p. 14,7

"III. XauHcal uses.

17. (Developed from sense 4.) That period of time tor

which each of the divisions of a ship's company (called

Svatches- : see 18) alternatively remains on deck; usually

four hours, with the exception of the dog-watches (see Dog-

Watch ). (One's) watch below^ off, the time one is off duty.

To he off the watch: to be off duty.

1585 T. Washington tr. Nicholay's Voy. I. ii. 2. AVe

about the first watch sayled straight towards the port of

Carry, a 1624 in Capt. J. Smith Hist. Virginia 1. AVks. I.

340 When we had rnn 30. leagues we had 40. fadom, then

70. then 100. After 2. or 3. watches more we were in 24.

fadoms. 1634 Brereton Trav. (Chetham Soc.) 4 As the

master of the ship conceived we ran seven leagues in a

watch, in four hours. 1697 Loud. Gaz. No. 3317/4 In a

Watch and a half, .they gained so much of us, that we saw
no probability of coming up with them. 1781 Cowper
Retirem. 434. He that on the mainmast head While
morning kindles with a windy red, Begins a long look-out

for distant land. Nor (puts, till ev'ning watch, his giddy

stand. 1848 W. A. Ross Yacht Voy. Norway, etc. 11. 256

The sailors who were below and off the watch, rose as we
entered. 1850 H. Melville White Jacket 1. xxi. 128 At
eight o'clock in the morning your watch-below comes round,

and you are not liable to duty until noon. 1867. Smyth
Sailor's Word-bk. Watch,.. the word is also applied to the

time during which the watch remains on deck, usually four

hours, with the exception of the dog-watches. 1898 Kipling

Fleet in Being i. 4, 1 counted seven speeds in one watch,

ranging fi*om eight knots to seventeen. 1914 Glasgow
Herald 26 Aug. 8 The master was having his watch off,

and was lying down amidships.
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b. A sailor's tuni or period of duty.

1725 DeFoe Yoy. round World (1840) 44 They were a

part of the men whose watch it was. 1833 Ht. Martineau
Loom & Lugger 1. iii. 26 He stood as fair a chance as a

brighter man.. of sustaining his six hours' watch to the

satisfaction of his oflicer.

transf. 1908 Daily Chron. 10 Apr. 1/5 This afternoon a

batch of telegraphists due on duty refused to attend. The
batch then on duty declared that they would go out on
strike when their watch ended.

18. That part, usually one half, of the officers and crew,

who together attend to the working of a vessel during a

^watch' (see 17). The usual two divisions, port (flarboard)

and starboard watches, are sometimes again divided into

two, making four in all.

1626 Capt. J. Smith Accid. Yug. Seaman 790 The Cor-

poi-all is to see to the setting and releeuing the watch.
1627—Sea Gram. xiii. 61 Watch be vigilant to keepe your
berth to windward. 1628 Digby Yoy. Mediterr. (Camden)
14 It was all that both the watches could do together to

tacke about the sailes. 1699 T. Allison A'oy. Archangel 103

We set our Sprit-Sail too, but all the Watch, which were
ten Men, were two hours in getting it loose. 1743 Bulkeley

& Cummins Yoy S. Seas 8, I was Ofticer of the AVatch

(tho' I was Gunner of the Ship, I had the Charge of a

Watch during the whole Yoyage). 1769 Falconer Dist.

Marine (1780) s. v., To set the Watch, is to appoint one

division of the crew to enter upon the duty of the watch ; as

at eight o'clock in the evening. Hence it is equivalent to

mounting the guard in the army. 1820. Scoresby Ace.

Arctic Reg. II. 235 Each watch consists of two boats'

crews. 1836 Marryat Midsh. Easy xxvi. The watch was
called as soon as the sails were trimmed. 1840 R. H. Dana
Bef. Mast xiv. 33 Instead of having a watch on deck and a

watch l)elow, as at sea, all hands are at work together.

1913 M. Roberts Salt of Sea vii. 181 'Any man would

scorn to be Tyser's sister's son,' said the starboard watch.

Ibid., 'The grub's horrid,' said both watches.



h. Watch and watch, the arrangement by which the two
lialves of a ship's crew take duty alternately every four

hours.

1780 Mirror No. 97 ^Business', cried the Captain, ^is not
oratory business? and why cannot they set to it watch and
watch, as we do at sea?' 1813 Southey Nelson 1. 22 He
was statioju^d in tlie foretop at w^atch and watch. 1829
Marryat F. Mildmay xii. They were either mast-headed, or

put watch and watch. 1850 H. Melville White Jacket 1.

xxi. 128 In a man-of-war at sea, the sailors have watch and
watch; that is, through every twenty-four hours they are

on and off duty every four hours. 1867 Smyth Sailor's

AV^ord-bk., Watch and Watch, the arrangement of the crew
in two watches.

transf. 1889 'Mark Twain' Yankee at Crt. Arthur xl,

AYell, he stood w^atch-and-w^atch with me, right straight

through for three days and nights, till the child w^as out

of danger."

'*A Naval Expositor"

by Thomas Riley Blauckley

published London, MDCCL

"Watch—Signifies the space of four hours, because half

of the ship's company watch and do duty in their turns,

so long at a time, who are divided into tw^o parts, the Lar-
board, and the Starboard Watch" (p. 183).

Falconer—Marine Dictionary

"A Universal Dictionary of the Marine or a copious
explanation of the Technical Terms and Phrases

employed (about) a Ship".

By Wm. Falconer, London, MDCOLXXXIV.

''Watch, the space of time wherein one division of a
ship's crew remains upon deck, to perform the necessary
services, whilst the rest are relieved from duty, either when
the vessel is under sail or at anchor.
The length of the sea watch is not equal in the shipping

of different nations. It is always kept four honrs by our
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British season, if we except the dog watcli between four

and eight in the evening, that contains two reliefs, each of

which are only two hours on deck. The intent of this is to

change the period of the night watch every twenty-four

hours; so that the party watching from eight to twelve in

one night, shall watch from midnight till four in the morn-

ing on the succeeding one. * '^'' *

A ship's company is usually classed into two parties, one

of which is called the starboard and the other the larboard

watch. It is, however, occasionally separated into three

divisions, as in a road, or in particular voyages.

In a ship of war the watch is generally commanded by a

lieutenant, and in merchant ships by one of the mates; so

that if there are four mates in the latter, there are two in

each watch; the first and third being in the larboard, and

the second and fourth in the starboard watcli; but in the

navy the officers wiio command the watch usually divide

themselves into three parts, in order to lighten their duty.'*

Midshipmans Vocabulary

J. J. Moore
(London 1805)

''Watch, implies the division of the ship's company into

two parties or guards, one of which is called the starboard,

and the other the larboard—watch, these epithets allude to

the situation of their hammocks when hung up, the two

watches are however occasionally separated into three or

four divisions, as in a road, for an anchor-watch, etc. But

the officers of the Navy usually divide themselves into

three watches, in order to lighten their duty" * * *

"Watch, the space of time, wherein one Division ot* the

ship's crew remains upon deck, to perform the necessary

services, whilst the rest are relieved from duty. The length

of the sea watch in the British Marine, if we except the

dog-watches, is four hours. In a ship of war, the watch is

generally commanded by a lieutenant, and in merchant

ships by one of the mates".

"Dog- Watches, are the two reliefs, which take ])lace be-

tween four and eight o'clock in the afternoon, each of

which is only 2 hours, the intent of these watches is to

change the turn of the night-watch every 24 hours." * * *

;'^:
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"'Tlie first Watch, is from 8 o'clock in the evening, till 12

at midnight. The middle watch, continues from 12 till 4 in

the morning. The morning watch, comprehends from 4 to

8 o'clock in the morning." * * *

'*To set the Watch, to appoint one division of the crew
to entei' upon the duty of the watch; hence it is equivalent

to mounting the guard in the army."

''A New Universal Dictionary of the Marine"

originally compiled by William Falconer

;

modernized and much enlarged by
William Burney, LLD.

London
(1815)

^^Watch, (quart, on garde, Fr.) the division of a ship's

company into two parts or guards, one of which is called

the starboard, and the other the larboard watch ; these

epithets allude to the situation of their hammocks when
hung up : the tw o watches are, however, occasionally sepa-

rated into three or four divisions, as in a road, for an
anchor-watch etc."

* * *

^'Watch, the space of time wherein one division of the

ship's crew remains upon deck, to perform the necessary

services, whilst the rest are relieved from duty. The ship

crews are divided into three watches, in order to lessen, as

much as possible, an evil that seems unavoidable in a sea-

faring life; and the longest of these, in the British marine,
is four hours. It has been remarked, 'that the order of

nature was never inverted with impunity; and whatever we
detract from the natural period of our sleep, will be de-

ducted in the end from the natural range of our existence.

Those whose rest is regularly broken by watch-duty, gener-

ally put on an appearance of premature old age, that a
person unacquainted with them would be liable to err

several years in fornring a calculation of their ages from
their exterior physiognomy, owing principally to their

abridged and broken sleep at night.

In a ship of war, the watch is generally commanded by
a lieutenant; and in merchant-ships by one of the mates."
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"Dog-watches (le quart de quartre lieures a six, et celui

de six a liuit, Fr.) are the two reliefs which take place be-

tween four and eight o'clock P. M. each of which being

only two hours on deck. The intent of these watches is to

change the turn of the night-watch every twenty-four hours

;

so that the party watching from eight to twelve one night,

shall watch from midnight till four in the morning on the

succeeding one" * * * (pp. G10-6l!0).

''Sailor's Word Book"
Bv Adm. W. H. Smvth,
published, London, 1867.

"Watch. The division of the ship's company into two
parties, are called the starboard, and the other the larboard

or port watch, alluding to the situation of their hammocks
when hung up; these two watches are, however, separated

into two others, a first and second part of each, making four

in all. The crew can also be divided into three watches. The
officers are divided into three watches, in order to lighten

their duty; but it is to be borne in mind that the watch
may sleep when their services are not demanded, whereas

it is a crime, liable to death, for an officer to sleep on his

watch. In a ship of war the watch is generally commanded
by a lieutenant and in merchant ships by one of the mates.

The word is also applied to the time during which the

watch remains on deck, usually four hours, with the ex-

ception of the dog watches. * * *'^

"Watch and Watch. The arrangement of the ci-ew in

two watches" (p. 720).

''The New Naval Magazine or

Complete Maritime Journal"

by Capt. W. H. Portlock, Esq.

Published, London, "18.."

"Watch—implies the division of the ship's company into

two parties or guards one of which is called the starboard

and the other the larboard-watch; these epithets allude to

the situation of their hammocks when hung up, the two
watches are however occasionally separated into three or

four divisions, as in a road, for an anchor-watch, etc. But
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tlie oflicoi's ot* the lutvy usually divide themselves into three

watches, in order to li.i>"hten their duty.''
-X- * *

"Watch—the si)aee of time wherein one division of the

ship's crew i-emains upon deck, to perform the necessary

services, whilst the rest are relieved from duty. The length

ol* the sea watch in the British Marine, if we except the

dog-watclies. is four hours. In a ship of war, the watch is

general! V cojumandcnl by a lieutenant, and in merchant

ships by one of the nuites" * * * (pp. 361-862).

"Sailor's Language"

by W. Clark Russell

published, London, 18S:^».

"Watch—The term applied to the division of a crew.

There are two watches, i. e. the port watch lieaded by the

mate, and the starboard watch by the second mate.

Watch & Watch—The term to signify four hours on deck

and four below, alternately, save in the dog-watches, which

are two hours each" (p. 157).

*

' Imperial Dictionary
'

'

edited by Ogilvie

(publ. London, 1883)
Vol. IV, p. 600, Watch.

"6. Naut (a) the period of time occupied by each part

of a ship's crew alternately while on duty. The period of

time called a watch is four hours, the reckoning beginning

at noon or midnight. Between 4 and 8 P. M., the time is

divided into two short or dog-watches in order to prevent

the constant recurrence of the same portion of the crew
keeping the watch during the same hours. Thus, the period

from 12 to 4 P. M. is called the afternoon watch, from 4

to 6 the first dog-watch, from 6 to 8 the second dog-watch,

from 8 to 12 the first night watch, from 12 to 4 A. M. the

middle w^atch, from 4 to 8 the morning watch, and from
8 to 12 noon the forenoon watch. When this alternation

of watches is kept up during the 24 hours, it is termed hav-

ing watch and watch, in distinction from keeping all hands
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at work during one or more watches. Anchor watch, a
small watch composed of one or two men appointed to look

after the ship while at anchor or in port, (b) A certain

part of the officers and crew of a vessel who together attend

to working her for an allotted time. The crew of every

vessel while at sea is generally divided into two portions:

the starboard watch, which in the merchant service is the

captain's watch, and is often commanded by the second

mate; and the port-watch, which in the merchant service

is commanded by the chief mate. In the royal navy these

watches are commanded by the lieutenants successively.'-

"Manning of Steamships & Sailing Vessels"

by William Allingham (paper #34)
publislied bv the ^'Shipmasters Society'' of London

(6th Session) 1894,

pages 23, 24, 25, 31, 32.

"Surely shipowners, or ship-managers, I am not sure

which is the correct term to use in this connection, are

unaware of the great strain on officers' constitutions caused

by the continuation of the watch and watch system of

antiquity to the modern tramp steamer. The British handi-

craftsman clamours loudly for eight hours a day, and gets

it in some instances. Yet in many an ocean tramp the

mate is on duty for 18 hours out of the 24. Such a sorry

system of overwork and consequent physical inefficiency is

one form of undermanning that would seem merely to

require mentioning publicly to ensure alleviation. Facts,

however, tend to show that although a fully-manned, unin-

sured ship should be more economical to her owner, taking

everything into consideration
;
yet the 'watch and watch'

method of the old-time sailing-ship still finds favour with

some owners who are well insured and have nothing at

stake. Captain Davidson, the representative of the Ship-

masters' and Officers' Federation on the Manning Commit-
tee, referred to this curious circumstance in words which
burn. 'When in 1881/ he said, 'the owners were put to the

test in endeavoring to get their ships away from the ports,

the officers rendered them every aid in their power, and
now in return I am very sorry to see that a Bill which your
Federation is trying to get passed into law, has been ad-
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versoly noticed by Mr. Cooke, tlie Secretai-y of the Cliamber

of Sliippiiio-, and that he has sent ont a notice to his mem-
bers calling attention to it. The Bill does not ask for

much, it asks foi' a system of three watches for officers in

vessels of certain size, and it also asks that every cer-

tificated officer shall be a natnralised British subject. I

tliink we have a right to ask that, because no one but a

naturalised Britisher can be an owner of his ship, and there

is a greater reason why you should be British l)efore you

command a I'ritish shi]). We have that to thank the ship-

owner for: he would not act without the authority of the

body h(^ represents, therefore you must carefully take tliis

into your consideration whether the owners are your friends

or whether you will have to befriend youi-selves?

Owners are not solely to blame for this persistent -watch

and watch', for some shipmasters altogether fail to have

sufficient concern for their harassed subordinates. 'Watch

and watch' was good enough for them; why should the

modern man require more? The Bill to which Mr. Cooke
objects is intended to assist in the protection of life and
property at sea, and many a small steamer should be

deemed unseaworthy by reason of the insufticiency of deck

officers. In the case of the Giles Loring before an Ameri-

can court, it was held that ^seaworthiness includes a com-

])etent master and crew', and it is high time for this princi-

ple to be acted upon over here. The Antoinette, a British

barque bound from New York to Valparaiso, bore up from
65° W. for Monte Video, after being over four months out.

Her master was justified in returning, but 'blamable for

not engaging a certificated officer and for not ascertain-

ing the condition of the ship before sailing'. In other

words, the court deemed her unseaworthy, but doubtless

underwriters would pay up without question. That is their

practice, to the detriment of honest owners and unfortunate

seamen. You will ])rol)ably find tliat the master is the

only certificated officer too frequently in colonial vessels

leaving the other side of the 'herring pond\ Masters of

coasting steamers have a terrible task in this way. The
Mersey, to which I shall refer more fully later, is a case

in point. She had a master, and an only mate; and the

master, asked in what shape he would like extra assistance,

if offered, preferred another officer to more men. He never
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went to bed except in very clear weather, had not taken

his clothes off from Dunkirk to Caernarvon Bay, but was
not at all worn out. 1 am sorry for him.

* * *

The three watch system is a very old story. Some years

ago I took a great personal interest in the matter, and we
did all we could to get the three watch system taken up,

but I believe the x\tlantic companies still keep to the watch
and watch system. (No, no.) I nm very glad to hear that

they have done away with that. (They have two chiefs and
two second officers and three watches.) I know as a matter

of fact that in some of our London liners they are work-

ing in the opposite direction. In some of these steamers

they put their officers on two watches until they get to

Gibraltar; in others till they arrive at Suez, and again

whilst navigating the coast of Australia. It simply means
that at the time when an officer requires all his capabili-

ties and nerves they put him on two watches. No officer

can keep watch and watch and do it properly.-'

"The British Mercantile Marine"

By Edward Blackmore (pub]., London, 1807)

'^Masters' Duties. * * * At sea the duty appertaining

to the master is the safe navigation of his ship and the

governance of the crew; and his chief concern should be to

see that the duties of each and all are so carefully carried

on that the voyage may be performed with all due speed

and safety. To this end he must see that the officer in

charge of the deck keeps a sufficient lookout and is never

absent from his post unless relieved hy himself or another

officers; that every precaution is taken against danger to the

safety of the vessel, or the lives of his crew and passengers

;

that the boats are properly fitted with everything ready in

them for lowering in case of accident; * * *'
(p. 154).

"Duties of the Mates. * * * j^^ to the number of

mates to be carried in any ship there is no direct legisla-

tion beyond what has been stated, but common sense teaches

that the number should be regulated by the size of tlie

vessel, or the length of the voyage, its nature and difficulty.

The strict adherence to the old. trading sailing ship fashion.
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of carri/'uif/ only liro niaies, and llx HyHian of iraivh and
irafch for any lent/lJi of voyage in the large ships and
steamers of the [n-esent day, is simply monstrous, and to

it may be attributed a vast number of the collisions now
continnally occurring. One excuse put forward for its

continuance is^ that it is not lawful for any one hut a chief

or second mute of a ship to hare charge of a watch under
u-ay. lliis is an absurd fallacy. Tliere may he any num-
ber of persons holding chief and second mates' certificates

in a ship, and each is thereby eiuaUfied to take such charge.

In law it matters nothing as to the series or the articles

—

this only shows the seniority of appointment by the owner
in the ship; the possession of the certificate is the legal

qualification as to capacity to perform the duty. If not,

of what value is it? To put a junior officer, who has no

certificate, in charge of the deck, and the navigation of

the ship, would possibly be an illegal thing which must be

avoided" (p. 155).

'•Relation between Masters and Officers. * * * Many
an accident has occurred thru an officer leaving the bridge

to call the master. That duty ought to be performed by
some one else in the watch ; at all events the officer should

not quit his post until the source of danger is removed
* * *'' (p. 156).

^'Junior -Officers. * * * The junior officers have their

fixed duties in assisting the chief and second officers. In

these ships three watches are usually kept. As it is not

usual for these ships to carry either midshipmen or appren-

tices, no one is employed as a junior officer until he has

served for and obtained a second mate's certificate, by
service elsewhere * * *" (p. 170).

"Encyclopaedia of Ships & Shipping"

Edited bv Herbert B. Mason,
MDCCCCVIII, London

"Watch. A period of time occupied by each part of a
ship's crew alternately while on duty. The period is four
hours, the reckoning beginning at noon or midnight. The
time between 4 and 8 p. m. is divided into two short watches
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of two hours each, technically known as dog watches.

Prom 12 noon to 4 p. m. is the lirst afternoon watch, from
4 p. m. to 6 p. m. the first dog watch, from 6 p. m. to 8 p. m.

the second dog watch, from 8 p. m. to midnight the first

night watch, from midnight to 4 a. m. the middle watch,

from 4 a. m. to 8 a. m. the morning watch, and from 8 a. m.

to noon the forenoon watch" (p. 671).

''A Dictionary of Sea Terms,"

by A. Ansted
published Glasgow in 1917

^'Watches.—The division of a ship's company into two,

called the starboard watch and the port watch; these names
being derived from the situation in which the hammocks
of the crews are usually hung. 'The crew are divided into

two divisions, as equally as may be, called the watches. Of
these the chief mate commands the larboard (port), and
the second mate the starboard. They divide the time be-

tween them, being on and off duty, or, as it is called, on

deck and below, every other four hours.' -'

^'Dog Watches.—'They are to shift the watches each

night, so that the same watch need not be on deck the same
hours. In order to effect this, the watch from 4 to 8 P. M.

is divided into two halves, or dog watches, one from 4 to 6

and the other from 6 to 8. By this means they divide the

24 hours into 7 watches instead of 6, and thus shift the

hours every night.' (Dana, 'Two years before the mast.M

The system of watches has somewhat changed since the

introduction of steam vessels, upon which the 4 hours on

and the 4 off has given way in some cases to 4 on and 8 off,

or to day and night watches of 12 honrs duration" i])]\

:^08-4.)

.

Concise Oxford Dictionary, 1928

"Watch. * * * (Hist.) one of three or ol* four parts into

which night was anciently divided (lirst etc. or evening

etc. w.j; four-hour spell of duty on hoard shrp (dog-w., 2

hr.), one of the halves (starboard and port w. from posi-

tion of men's bunks) into whicli ship's crew is divided to

take alternate duty (p. 1005). (Italics ours.)
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"Sea Slang",

bv Frank C. Bowen
l)ub]is]io(l London, 1029.

"Watch and Watch. One ^^'atcll on and one oft, oi- twelve

hours work a day. Ha])pily decreasing in the Merchant
Seivic(\"

^'Watch F>(do\v. The men off duty" (p. US).

"Nichoirs Seamanship & Nautical Knowledge"

for Second Mates, Mates cK: Masters

Examinations by Charles H. Brown, F. R. S. G. S.,

Sup't. School of Navigation,

Royal Technical College, Glasgow,
Published Glasgow 1937.

''The Watches are changed at eight bells and the same
sequence of half hourly bells repeated. The watch below

is called fifteen minutes before Eight bells and it is a habit

of disciplinary nautical etiquette to relieve the watch on

deck promptly on the stroke of eight bells. Formerly, the

watch & watch system was universal and it is still the

usual routine for deck hands, except on ships where quarter-

masters are especially engaged to steer the ship, in which

case the deck hands are usually on whole day work, each

man taking a turn on the lookout at night. The offtcers,

however, are organized in three watches, the chief officer

taking the 4 to 8 watch morning and evening, the third

officer the 8 to 12 watches, and the second officer the middle

and afternoon watches from midnight to 4 a. m. and noon

to 4 p. m." (p. 3).

''The Romance of a Modern Liner",

by f'aptain E. G. Diggle,

Master of the British S. S. ^'Aquitania"

'^Navigation. The duties of the executive officers call for

men of the highest experience. Before a man can become a

junior officer in an Atlantic liner he must first become
(puilified as a master mariner; and to become eligible to

sit for his examination as a master mariner he must have
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served at least six years at sea, which means seven or more
years in actual time. After obtaining his master's cerliti-

cate, a young officer who is appointed to one of the Atlantic

liners, does not immediately assume the duties of officer

of the watch, but has to keep watch as an assistant to a

more experienced officer. At the present time six or seven

years may i>ass before this officer becomes a Avatch keeper

in complete charge of the watch" (at p. 74).

"Before the ship sails the pilot comes on board for the

purpose of giving the captain the benefit of his local knowl-

edge of the pilot waters" (at p. 80).

"The ship having left the dock, the captain is in supreme
command, and besides being responsible for the safety of

tlie ship and all on board, is in a general way expected to

be aware of everything that is happening on his vessel.

On a steamer such as the Aquitania no definite scheme of

duty in the shape of watches falls to his lot. When ap-

proaching the land and making or leaving a port, however,

he is always at hand either on or about the bridge, super-

vising and controlling the ship\s course" (at p. 81).

"To carry out the routine watch-keeping at sea the

officers, one senior and one junior, are continually on the

bridge, being relieved every four hours. They have eight

liours off watch in order to perform their clerical duties

w Inch are numerous. This means that out of every twenty-

four they have not more than eight hours bridge duty. * * *

71ie senior officer of the watch is in sole charge of the ship

(luring his period of duty, and is responsible for the safety

of the ship and all on board unless relieved by the captain.

The junior officer who accompanies him pays attention

more particularly to the steering, checking the compasses,

and other duties necessary for the safe navigation of the

vessel. * * *

In order to maintain that vigilance so necessary at sea

the look-out men have short spells of two hours on duty.
* * * But an officer on watch has many other duties in

addition to the lookout and any action which bears directly

on avoiding accidents. * * *

llie hours of the watches are similar in nearly all conn-

tries and classes of ships. Commencing at noon, the day is

divided into equal periods of four hours, except that the

period between 4 p. m. and 8 p. m. is divided into two Slog
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watclK^s' cjillcHi the 'first day watch' and the 'la.^t day
w ateh'. After 8 p. m. the watches are known as the ^first'

(8 p.m. to midnight), ^middle' (midnight to 4 p.m.),

^morning' (4 a.m. to 8 a.m.), ^forenoon' (8 a.m. to noon),

and 'afternoon' (noon to 4 p.m.)" (at pp. 82-85).

'

'Modern Seamanship '

',

hy Admiral A. M. Knight
lOlh edition 19:^7, under the title "Naval TcMins

and Definitions''

'AVatch Otlieer. An officer taking his turn as officer-of-

the-watch" (at p. 828).

"Olficer-of-the-Deck. The officer in charge of the ship

and on deck as the Captain's representative.

Ofiicer-of-the-Watch. The officer in charge of the Engine
Room watch" (at p. 809).

''Ships"

bv Captain Frank C. Bowen (Lon(h)n:

Ward, Locke & Co. Ltd.)

''In anything like a good ship the officers are divided into

three watches, but before the war there were a number of

big steamers which sailed with two, a crying scandal which
was unfortunately never brought to the attention of the

public, in whose estimation one or two of the most con-

spicuous offending owners were very big men. This state

of affairs was changed when the war took most junior
officers into the Royal Xaval Reserve, and when many ports

saw the agents of prosperous rival firms going down to the

dockhead and shouting offers, one against the other, to the

junior officers of steamers which were being berthed. There
are now very few ships, except small coasters, who sail

with only two officers, and owing to the elt'orts of the Offi-

cers' Societies their numbers are diminishing almost daily.

We have seen how in a sailing ship the two officers change
their watches by means of 'dogs', but in steam these are

disregarded except in the very minor matter of the number
of bells that are struck. The third officer takes the first

and forenoon watches, the second the middle and the after-
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noon, Avhile the chief has the comparative comfoit of the

morning watch and the dogs. The second ollftcer being

usually the navigator, has to break up his ^watch below'

daily in order to wind the chronometers and take his

observations at 8 o'clock in the morning, while he takes

the observations again just before he goes on duty at 12.

The captain always takes them independently as a check,

because he knows that he will be held responsible if any-

thing goes wrong, while the third officer is made to take

tliem at the same time in order that he may have sufficient

practice to be a good navigator when he is promoted to

second. The chief officer, if he happens to be particularly

eneigetic, takes observations by the stars at dawn and dusk,

but this is optional. It will be very unusual if all three

of them do not place the ship within a mile radius of one

another, and of her correct position. Various possibilities

of error will be touched on when dealing with the subject

of navigation (see }). 355).

While the chief officer is on the bridge, the second en-

gineer keeps his watch in the engine-room, while the third

engineer has the same time as the second officer, and the

fourth as the third" (pp. 94, 95).

^'Ship's Time

Broadly speaking, each twelve hours is divided into three

Avatches of four hours each, and each watch is divided into

eight half-houis by bells. Beginning at noon, these watches

are named

:

(Afternoon watch (noon to 4 p. m.).

Noon to (Dogwatches (four to eight)

.

midnight (First watch (eight to midnight).

(Middle watch (midnight to 4 a. m.)

Midnight (Morning watch (four to eight),

to Noon (Forenoon watch (eight to noon).

Now it is not difficult to understand how everybody

objects to being roused out at midnight, and how therefore

the Middle Watch, generally known as 'gravy-eye', is by

far the most unpopular. Also it is by far the hardest to

keep, and if the same men had to keep it every night they

wonhi suffer pretty badly in health, as well as becoming
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clironiciilly discoiilcuted, though tlie hittei- state is not sup-

posed to count for much at sea. For this reason the period

between four in the afternoon and eight in the evening is

split into two dog watches of two hours each, so that the

watch which spends the trying part of one night out on
deck spends the next in all the comfort it can get. These
dog watches are the only factor which makes ship's time

in the least contusing, for in the ordinary course one bell

strikes at half-an-hour after the change of Avatch, two bells

an hour after, and so on up to eight. The first and second
Niogs' are rather different, the half-hours from 4 p. m.
b(Mng marked by one bell, two bells, three bells, four bells

(six oY'lock), one bell, two bells, three bells, eight bells.

There is a story which is generally told to explain this

arrangement, but which it would be unwise to accept as

a fact. According to the story, a mutiny was planned to

take place at seven bells in the ^dogs'. The officers got to

hear of what was going to happen and confused the plotters

by not sounding seven bells at all. It is a pretty story,

but the incident must have occurred at an early period,

when mutinies were of such frequent occurrence that it

was not considered n(H'essary to make any special prepara-

tions to meet them. The name also has given rise to an
outrageous pun by some joker who solemnly asserted that

they were called ^dog watches' because they were cur-tailed.

As a matter of fact, the explanation is most probably that

^dog' is a corruption of 'docked', and that they were orig-

inally quite logically called 'docked' watches.
In addition to the ordinary sequence of bells, a single bell

is struck a quarter-of-an-hour before eight bells in order to

give the watch below warning that it is time to rouse out,

and to give them a chance of getting into their clothes.

Wlien ^One BelT in such-and-such a watch is mentioned,
it does not refer to this single strike, but to the ordinary
time signal. Seven bells in the morning and forenoon
watches are struck at twenty past seven and eleven instead
of at the half-hour, with the idea of giving the men the

cliance of getting their breakfast and dinner before they
go on deck.

Tlie theory of the watch-and-watch system in a sailing

ship is tliat there shall be one watch working on deck and
another resting beloAv at any time during the twenty-four
lioiirs, except when Nature forces all hands on deck to
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take in sail in a hurry for the safety of the ship. The
^watch below- is not confined to the forecastle, but it is

supposed to be resting. The watch on deck is supposed to

be standing about ready for anything that may want doing,

but in practice it is usual to allow them to get what sleep

they can (generally on the main hatch), as long as there

is a man on the look-out, a man at the wheel, and a ^police-

man' on the alert to catch the mate's whistle and rouse

his comrades. Men who are not wanted for any of these

duties, and who thus get the opportunity of a certain amount
of sleep, are the ^farmers'.

All this is very nice in theory, but there are still a good
many ^hard-case' ships at sea when the forenoon and after-

noon watch below is non-existent. There are always in-

numerable jobs to be done at sea, and a captain who thinks

that too much rest is bad for sailormen has no difficulty

in finding work for them to do. The classical story in this

connection is of the seaman who shipped under a certain

Nova Scotian skipper, and found that the skipper believed

in keeping his men busy during the day. He protested

in due form that when he signed on he was given to under-

stand that it was a ^watch-and-watch' ship. ^So it is,' re-

plied the skipper, ^but in this ship that means that if you're

wise you'll watch me, and you can be certain that I'll watch
you. Get away forrard !' " (i)p. 53-55 ).

^'Routine at Sea.

Until clear of the congested area, for instance until

Ushant is astern in the case of a ship coming down Channel,

it is usual to keep double watches, that is to say, the chief

and the third are on the bridge together, while the second

is relieved of his responsibility by the captain. In big

liners that carry several junior officers the watches are

always doubled, but in the ordinary steamer, once she is

clear of soundings, the average offlcer's life is deadly monoto-

nous. Small wonder that the great majority get into a

groove or else become exceedingly introspective. Under sail

the officer has to be on the alert niglit and day but in

steam he goes up to the bridge to keep his four hours^ watch

with that firm conviction that he is going to be bored and

that he will have his work cut out to stop himself falling

asleep, i^erhaps there is a comfortable wheelhouse on the
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after part of the biidge, but lie may not stay there, and
all the shelter that he has is that of canvas dodgers. These
keep out the cold wind a lot it* they are rigged about to the

level of the offlcer\s nose, but somehow it always seems to

happen that the master is a short man, and while the dodger
is perfecth' comfortable for him, it leaves exposed a large

area of his junior's pei'son to get nearly perished. Before
the wheel house there is often a midship shelter, and at

either end of the bridge a cab, but when the officer is on
watch these only appear to increase the draught. When
he ships in a vessel that is not fitted with them, he realizes

wijal a blessing they are. All through his watch he is

unlikely to have anything to do but tramp up and down
the bridge and wait for his relief, if a ship is met, the

business of avoiding a collision relieves the monotony, and
signals are almost invariably exchanged, giving all sorts of

odd items of news and inquiries of friends. During the

war many a last word which a sailorman ever had with an
old shipmate w^as conveyed by a Morse flashing lamp" (pp.
98,99). (Italics ours.)'

''The Watches

In steam there is not the same elaborate organization
of watches as under sail, and as a rule the men are 'told

off' by the boatswain. The seaman ratings take watch and
watch for such work as there is to do. The ordinary first-

class tramp .will have signed on four quartermasters and
all the actual steering is in their hands. The two on watch
do a two-hour trick at the wheel apiece; the men not actu-
ally steering is given a spell in which to have a smoke
below, and then stands by on the lower bridge, ready to act

as officers' messenger should occasion arise. In poorly-
found ships no men are signed on as quartermasters, but
all the A. B.'s take their turn at the wheel. Men gain this

rating so easily nowadays that the practice is distinctly

dangerous. In most steamships the only other seamen re-

quired, at night is the lookout, and as this duty is per-

formed in two-hour tricks most of the crcAV can have the
whole night in and be available for various off jobs about
the ship during the day. The quartermaster's job ranks
as a skilled one, but, as a matter of fact, it only required
vei-y ordinary intelligence to steer a good course in a
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modern steamer, with steam steering-gear which answers to

the least touch, and with no sails to be carefully watched.
The very ease of the job makes even the best helmsman
liable to dream at the wheel, and mistakes are more than
possible, especially should tlie man for some reason be steer-

ing by the stars instead of by the compass card. There is

a story told of a ship's company who, in pre-prohibition

days, came aboard in one of the ports of the (lulf of Mexico
in such a condition that it looked as though the officer of

the watch would himself have to steer. However, he found
one man rather more sober than the rest and set him at

the wheel, despite his protest that he could not see the

compass card with any degree of certainty. He was told

accordingly to steer by the stars, and picked out a nice

big one which served him excellently. Contrary to her

usual custom, the ship behaved like a perfect lady, and was
not the slightest trouble to steer. The mate had plenty
of other things to see to, and it was some time before lie

took a careful look forward and sighted what appeared to

be breakers ahead. Bushing to the compass, he found
that they were on the point of ramming Texas! When he
had got her head around again he had lots of questions

to ask the helmsman: ^Oh, it was quite all right, sir; I

you told me to steer by the stars, and I have been keeping
|

that big 'un straight ahead of me ever since.' As the sky
|

in the meanwhile had become overcast the mate had to !

search for the star in question—it turned out to be a small

hole in the back of the mast-head light.

There is another story told—perhaps a little ill-naturedly,

in the contempt of the old seaman for the way in which
the Americans contrive to train men in the course of a '

few weeks of intensive cramming—of a certificated seaman
who was given a star to steer by at four bells. Five bells

had just been struck when he called the officer of the watch
i

to pick out a new star for him ; he'd passed that one about
j

twenty minutes ago! !

The firemen and trimmers are divided into three watches,

and work four hours on and eight hours off, on account
,

of the arduous nature of their duties. It wants a tolerably
i

good muscular development to enable a man to shovel coal I

into a furnace in the heat of the average stokehold with
|

the furnace doors open and, once in, to keep it raked over

and constantly t(ni(l(Ml, unh^ss he is to s(m» a good part ol'
|
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his luel going up the tunnel. Similarly, the trinniieis have

by no means an easy life finding a precarious foothold

on the loose eoal in the bunker of a rolling ship and
shovelling so that it freely slips down into the stokehold.

In anything like a good ship the offteers are divided into

three watches, but before the war there were a number of

big steamers which sailed with two, a crying scandal which
was unfortunately never brought to the attention of the

public, in whose estimation one or two of the most con-

spicuously offending owners were very big men. This

state of affairs was changed when the war took most junior

officers into the Royal Naval Reserve, and when many ports

saw the agents of prosperous rival firms going down to

the dockhead and shouting olTers, one against the other,

to the junior oflicers of steamers which were being l)erthed.

There are now very few ships, except small coasters, who
sail with only two officers, and owing to the efforts of the

Officers' Societies their numbers are diminishing almost

daily. We have seen how in a sailing ship the two officers

change their watches by means of 'dogs', but in steam
these are disregarded except in the very minor matter of

the number of bells that are struck. The third officer takes

the first and forenoon watches, the second the middle and
the afternoon, while the chief has the comparative comfort
of the morning watch and the dogs. The second officer

being usually the navigator, has to break up his Svatch

below' daily in order to wind the chronometers and take

his observations at 8 o'clock in the morning, while he

takes the observations again just before he goes on duty
at 12. The captain always takes them independently as a

check, because he knows that he will be held resjwnsible

if anything goes wrong, while the third officer is made to

take them at the same time in order that he may have
sufficient practice to be a good navigator when he is pro-

moted to second. The chief officer, if he happens to be

l)articularly energetic, takes observations by the stars at

<iawn and dusk, but this is optional. It will be very
unusual if all three of them do not place the ship within
a mile radius of one another, and of her correct position.

Various possibilities of error will be touched on when deal-

ing with the subject of navigation (see p. 355).
While the chief officer is on the bridge, the second en-

gineer keeps his watch in the engine-room, while the third
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engineer has the same time as the second officer, and tlie

fourth as the third. The two sets of officers have little

connection with each other, but this routine is invariably
adhered to, in case of not infrequent disagreements be-

tween bridge and engine-room. When the engineer officer

ranks Svith but after' his confrere on the bridge everyone
knows just how he stands, but when one or the other is

very much the senior, it cannot fail to be unfair to the

junior. The chief engineer has no watch, but is in general

charge after the same fashion as the captain, and is ex-

pected to be on the spot whenever there is trouble, or

any chance of it. He messes in the saloon with the deck
officers, but his juniors usually have a mess to themselves.

This arrangement is made entirely on the grounds of ex-

pediency, and there is no sort of a slight intended in it,

although the ultra-sensitive frequently contrive to see one.

Happily, this rivalry between the different branches of the

ship's officers is very rapidly decreasing. By day, when
the ship is at sea, the donkeyman acts as a sort of boat-

swain of the engine room, but normally the engineer officer

on watch has only greasers under him, and therefore, if

he is going to do his practical work properly, it means
getting tolerably dirty" (pp. 93-97).

"Ship's Officers on Steamers

If the holder of a Second Mate's certificate decides that

his future lies in steam, as the large majority naturally do,

his standing depends upon the class of vessel that he

chooses. In a little tramp he can very likely ship as Sec-

ond at once and rise up the ladder of promotion just as

rapidly as he would under sail, perhaps more so. But the

ladder is a very short one. If he elects to join a big com-

pany he will find that he is very small beer indeed, prob-

ably fifth or sixth officer only.

The duties of the shij)'s officer under steam vary in every

individual company, but as they run on tolerably similar

lines, the description of one liner will suffice as a type for

the rest, the reader remembering that the ship in which

he is a passenger may very easily be one of those which

do not adhere very closely to the routine here laid down.

Even the titles of the ship's officers vary, some companies
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CcilUnj; the second in command of the ship the Chief Officer

and the next junior the First, while others call them the

IMrst and Second otticers respectively. Other companies

prefer to carry extra Seconds and extra Thirds instead of

lunning- too far down the numerical list. However, that

is merely a matter of fancy trimmings and the general

numbers are practically the same in all companies.

As a rule, the three Henior officers below the Captain

st(tiid watch in a huj steanier, the junior officers heimj with

them for the purpose of learning their work and doing any
otf jobs which may be necessary, thus saving the respon-

sible officer of the watch the necessity of leaving the bridge

under any circumstances whatever. These juniors are also

each in charge of a section of the ship's life-boats, and
have as their province the passengers' baggage (the lot of

the most jimior) the fire prevention arrangements (the

intermediate), and the mails (the most senior). Apart
from these special responsibilities, there is not very much
difference in the work done by them, it being simply a

matter of whoever happens to be on watch being told to

do whatever job is on hand. The duties of the more senior

offtcers are more sharply defined. The Chief runs the crew
and is responsible for the ship's cleanliness. The Second
is responsible for the navigation and navigational instru-

ments. Entering or leaving port, the Second is in charge

of the after part of the ship, while the First or Chief Offi-

cer has command of the forecastle and ground tackle. The
last-named is also responsible for the general safety of

tlie ship, including her ballasting, trim, etc. The Third is

the junior watchkeeper, and is expected to make himself

generally useful. He is also usually responsible for the

life saving appliances. There are one or two very big

ships which carry a stafT Captain in addition, whose busi-

ness it is to relieve both the Captain and the Second-in-

Command of a certain amount of their duties and re-

sponsibility. Beyond this generalization it is difficult to

define his functions, as they vary in every one of the half-

dozen ships which carry such an officer.

"The Captain"

To tlie casual observer it appears that the Captain of an
Atlantic liner has a very easy life of it, with plenty of
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time and opportunity to make himself pleasant to every-

body on board, especially to the ladies! But, as a matter
of fact, his position is one of most extraordinary re-

sponsibility and difficulty. He is monarch of all he sur-

veys, but his kingdom is so limited in size that without the
exercise of really abnormal tact there would be nothing
but friction all day long, with resulting inefficiency. What-
ever happens to the ship or on board her, he is responsible.

If she is wrecked, it is no use his pleading that, accord-
ing to the custom of the sea, the Second Officer is re-

sponsible for the navigation—it is his business to make
sure that the Second Officer is correct. And so on right

through the whole life of the ship. If Lady X and her
cabin .companion are mutually dissatisfied, it would appear
to be the purser's business to distribute oil on troubled
waters, but, as a matter of fact, the Captain has to bear
the brunt of it in the long run. In a cargo steamer his

job is sufficiently difficult, but in a passenger liner it is

many times more so, and it is only the knowledge that

he is fully qualified for his post in every possible way, and
that he has every reason for self-confidence, that prevents

the average Master Avorrying himself ill"' (pp. 116-118).

(Italics ours.)

"Although he is^ of course, under the Captain, the Chief
Engineer occupies very much the same position with regard
to his little world as a Captain does with regard to the

ship. ' He keeps no watch^ but is expected to know just

what is happening and to shoulder responsibility for

everything concerned with the ship's machinery. And when
one considers the condition of things at sea, that is no
light burden" (p. 120). (Italics ours.)

"Watches—The division on board a ship of the 24 hours.

The ship's crew split up into working parties" (p. 378).

"The Seaman's Friend"

By R. H. Dana
Published 18.56, Boston.

"Watch (see p. 167). A division of time on board ship.

There are seven watches in a day, reckoning from 12 M.
round thru tlie 24 hours, five of them being of four hours
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each, and the two others, called dog watches, of two hours

each, viz., from 4 to 6, and from 6 to 8 P.M. (see Dog
Watch). Also, a certain portion of a ship's company,
appointed to stand a given length of time. In the merchant
service all liands are divided into two watches, larboard

and starboard, with a mate to command each.
•55- * *

Watch-and-Watch. The management by which the

watches are alternated every other fonr hours. In distinc-

tion from keeping all hands during one or more watches
(see p. 167)" (p. 129).

^^Watches.—A watch is a term both for a division of the

crew, and for the period of time allotted to such division.

The crew are divided into two Avatches, larboard and star-

board ; the larboard commanded by the chief mate, and the

starboard by the second mate. These watches divide the

time between them, being on and off duty, or, as it is

termed, on deck and below, every other four hours. If, for

instance, the chief mate with the larboard w^atch have the

first night watch, from eight to twelve, at the end of the

four hours, the starboard watch is called, and the second
mate takes the deck, w hile the larboard watch and the chief

mate go below until four in the morning. At four they

come on deck again, and remain until eight; having what
is called the ^morning watch' as they will have been on
deck eight hours out of the twelve, while the starboard
watch, who had the middle watch, from twelve to four, will

duly have been up four hours, they are entitled to the watch
below from eight till tw^elve, which is called the ^forenoon

watch below'. A¥here this alternation of watches is kept

up thru out the twenty-four hours four hours up and four

below it is called having ^watch-and-watch'. This is always
given in bad weather and when days work cannot be carried

on; but in most merchant vessels, it is the custom to keep
all hands from one P.M. until sundown, or until four

o'clock. In extreme cases, also, all hands are kept thru out
the day; but the watch which has had eight hours on deck
at night should always be allowed a forenoon watch below,

if possible.

The watch from four to eight P.M. is divided into two
half watches of two hours each, called dog watches. The
object of this is to make an nneven number of watches,
seven instead of six; otherwise the same watch would stand
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during the same hours for the whole voyage, and those wlio
Jiad two watches on deck the first night would have the
same thru out the trip. But the uneven number shifts the
watches. The dog watches coming about sundown or
twilight, and between the end of a day's work and the
setting of the night watch, are usually the time given for

recreation—for smoking, telling yarns, etc. on the fore-

castle; things which are not allowed during the day" (pp.
167-168).

*

' Naval Encyclopaedia '

'

publ. Phil., 1881

^^Watch. The part of a ship's company that work her for

an allotted time. Tlie crew is generally divided into the

starboard and port watches, but it may be also divided
into three watches as is at times customary with the fire-

men. The watch are not required to keep their feet, or

even to keep awake, but must be ready for a call, and can-

not go below decks. They are mustered at the beginning
of, and often during, the watch, by a midshipman, or other

minor officer, or by the captains of the parts of the ship.
* * * Watch and Watch. The usual arrangement is two
watches, alternating in duty. * * *

The length of time into which the day is divided, or

the time one watch remains on deck. First watch from
8 P.M. till midnight. Middle watch, or mid-watch, from
midnight until 4 A.M. Morning watch, from 4 to 8 A.M.
Forenoon watch, from 8 to 12 M. Afternoon watch, from
12 M. to 4 P.M. Dog watches, two watches of two hours

length; first dog, from 4 to 6 P.M.; second dog from 6 to

8 P.M. These are necessary for shifting the two watches,

so as to give each a turn of 8 hours below at night. * * *

By the usual arrangement of the offtcers' watches at sea,

they follow each other in succession. * * * To watch the

crew, to arrange them in watches'' (p. 835).

Worcester's Dictionary,

New Edition, published by J. B. Lippincott Company,
Philadelphia, 1890.

"Watch—Naut. A division of time on board ship :

—

a certain portion of a ship's company appointed to stand

watch a i»iven length of time."
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The Century Dictionary and Cyclopedia,

Volume X, 1013.

AVatch :

^^0. The period of time din-ing which one person or

body of x>t'i'«ons watch or stand sentinel, or the time from
one lelief of sentinels to another; hence, a division of the

night, \\'hen the precantionary setting of a watch is most
generally necessary; period of time; Jiour. The Jews, like

the Greeks and Romans, divided the night into military

watches instead of hours, each watch representing the

period for which each separate body of sentinels remained
on duty. The proper Jewish reckoning recognized only

three such watches: the first (lasting from sunset till about
10 I'.M.), the second or 7mddle watch (10 P.M. to 2 A.M.),
and the third, or morning tvatch (from 2 A.M. until sun-

rise). After the establishment of the Roman power they
were increased to four, w^hich were named as first^ second^

etc., or by the terms, even^ midnight^ cock-croiving and
morning^ these terminating respectivelv at 9 P.M., mid-
night, 3 A.M. and 6 A.M^

7. Naut.: (a) The period of time occupied by each
part of a ship's crew alternatively while on duty. The
period of time called a watch is four hours, tlie reckoning
beginning at noon or midnight. Between 4 and 8 P.M.
the time is divided into two short watches, or dog-ivatches^

in order to prevent the constant recurrence of duty to the

same portion of the crew during the same hours. Thus,
the period from 12 to 4 P.M. is called the afternoon tvatch^

from 4 to 6 the first dog-ivatch^ from 6 to 8 the second
dog-watch y from 8 to 12 the first night watch^ from mid-
night to 4 A.M. the middle watch, from 4 to 8 the morning
watch, and from 8 to 12 noon the forenoon watch. AVhen
this alternation of watches is kept up during the 24 liours,

it is termed having tvatch and icatch, in distinction from
keeping all hands at work during one or more watches.

After 2. or 3. watches more we were in 24. fadoms.
Quoted in Capt. John Smith's Works, 1, 112.

(b) A certain jjart of the officers and crew of a vessel
wlio together attend to working her for an allotted time.
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The €rew of every vessel while at sea is generally divided
into two parts: the starboard imtch, which in the mer-
chant service is the captain's watch, and is often com-
manded by the second mate; and the port or larboard
im telly which in the merchant service is commanded by
the chief mate. In the British and United States navies

these watches are commanded by the lieutenants succes-

sively. The anchor-watch is a small watch composed of a
few men appointed to look after the ship while at anchor
or in port." (Page 6835)

Century Dictionary & Cyclopedia

Vol. III.

Dog-watch

:

^^Naut.y a watch of two hours, arranged so as to alter

the watches kept from day to day by each division of the

crew. The first dog-watch is from 4 to 6 P.M., the second
from 6 to 8 P.M. See watch.

^As the dog-watches come during twilight, after the day's

work is done, and before the night-watch is set, they are

the watches in which everybody is on deck.' R. H. Dana,
Jr., Before the Mast, p. 14." (Page 1722)

(Century Dictionary, First Edition, definition same as

in 1913 Edition.)

Standard Seamanship for the Merchant Service

by Felix Riesenberg, C.E.

Master Mariner in Sail and Steam
(publ. New York, 1922) p. 539.

"When a w^atch officer comes down from hnount misery'

as they call it in the bally trans-Atlantic trade, he has

earned his pay for half a day at least. His duty then

consists of taking excellent care of himself. He must rest

and recuperate for the coming four hours of duty that

lie ahead after his eight below. Taking such good care

of oneself is a rather pleasant duty and this is one of

the many reasons why going to sea in these days is such

a fine thing to do. Many of us ashore, between the tyranny

of office work, the suffering in subways, aud the necessity
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for ^relaxation' never find time to read any of the great

books by which a man, while still alive, may gain some
vision of the heaven and hell through which we all pass
upon our strange voyage. Now, thanks to better condi-

tions, every man jack on board has the marvelous gift of

time at his disposal, in this respect being far better en-

dowed than many of the most fortunate men ashore.

AVhat this has to do with seamanship is somewhat vague,
bnt not to those who have drilled ^watch and watch'
around the world. The writer, when second mate of a
big eighteen thousand ton freighter, spent two nights
juggling this ship under the coal chutes at a Puget Sound
})ort; she was so long we had to do a lot of warping back
and forth. The i-eserve bunker and part of the upper
'tween decks were filled with coal, and as soon as filled,

we cast olf lines. The skipper, a real old timer, and a
gentleman, liated coal dust; he was a square-rigged wind
jammer, and away we went. For over fifty days we
slammed down through the Pacific, through Magellan
Straights without a stop, up in the Atlantic to the Dela-
Avare and on to Philadelphia, the writer and one other
unfortunate standing 'watch and watch' on the bridge. The
writer is willing to certify to the fact that for many hours
during that memorable passing he stood on his feet sleep-

ing like a horse in the middle watch; 30% efficient would
be a good estimate. The company saved |80 dollars in
pay and about $15 worth of food on that passage. The
vessel and cargo were worth at least two millions, even
in those ancient days. Our British cousins still do these
things, if we can judge by the letters of protest that appear
from time to time in their very fine merchant service
journal, The Nautical Magazine.''
"One of the best master mariners the writer was ever

shipmates with, never set foot on the bridge except to
enter or leave port, or in fog, or other danger. If ice
was reported he was on the bridge in an instant. The
result was that whenever the old man was up, everyone
was on edge.''
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Webster's New International Dictionary of the English

Language
(Based on the International Dictionary of 1890 and 1900,

completely revised by W. T. Harris, Ph.D, LL.D and
F. Sturges Allen, published by C & G. Merriani

Company, 1925)

Watch :—

"9. Natit. a An allotted portion of time, usually four

hours for standing watch, or being on deck ready for duty.

The first watch extends from the hour of 8 P.M. to mid-
night; the midwatchy or middle ivatch^ from midnight to

4 A.M. ; the morning tcatch, from 4 A.M. to 8 A.M. ; the

forenoon ivatch, from 8 A.M. to 12 M. (noon) ; the after-

noon watch, from 12 M. to 4 P. M. ; the first dogwatch, from
4 P.M. to 6 P.M. ; and the second dogwatch, from 6 P.M.
to 8 P.M. Cf. Dogwatch.

b That part, usually one half, of the officers and crew,

who together attend to the working of a vessel during the

same watch. There are two such watches, designated as the

port, formerly larboard, ivatch, and the starhoard watch,

each of which is alternately on duty" (p. 2308).

Dogwatch

:

^^Naut. A watch of two hours on shipboard. There are

two, from 4 to 6 and from 6 to 8 P.M. respectively. They
are designed to change every night the hours during which
the starboard and port watches are on deck'' (p. 657).

**A Glossary of Sea Terms"
by Gershom Bradford

'

1927, New York.

"Watch, a period of time on duty. A watch is usually

four hours long, changing at 12, 4 and 8 o'clock. In order

that a man will not get the same watch each day, the 4 to

8 p.m. period is divided and called the dog watches. The
persons off watch are said to be in the watch below.

Watch & Watch is the term applied when there is routine

of four hours on and four hours oi'f. A facetious interpre-
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tation of the term watch &. watch given among deepwater

mates was: ^I'll watch you and you watcli me.' The
Avatches are named as follows

:

4 A.]\r. to 8 A.M., morning watch
8 A.M. to 12 Noon, forenoon watch

12 Noon to 4 P.^1., afternoon watch
4 P.M. to P.M., First dog watch
6 P.M. to 8 P.M., Second dog watch
8 P.M. to 12 Mid., First watch

12 Mid. to 4 A.M., middle (mid) watch"' ( ]). 19(i).

"A Systematic Dictionary of Sea Terms"
by C. Grand Pierre

(1928) '(Valley Cottage, N. Y.)

^^The Watches''

"Since 1926, the sea day, like the civil day, begins at

midnight, but the watches are still enumerated from noon
thus: Afternoon Watch, First and Second Dog Watch
(now obsolete), Evening Watch, Graveyard Watch, First

and Second Morning Watch. The Dog W^atches, of two
hours each, effected the rotation of day and night duties.

The term Graveyard W^atch is said to be due to a tradition

that more maritime disasters occur past midnight. A more
likely origin of the term is the belief that cutting a man's
sleep may send him prematurely to his grave" (p. 54).

Funk & Wagnall's "Practical Standard Dictionary"

1932 edition, at page 1260:

"4. Naiit. (1) One of the two divisions of a ship's

officers and crew, performing duty in alternation. (2) The
period of time during which each division is on duti/: four
hours, except the dog watches of two hours each, from 4 to 6

and from 6 to 8 P. M., wliich are interposed daily to shift

night duty from one watch to the other alternately. * * *

dog-Avatch, n. Naut. One of the two watches on a ship
from 4 to 6 and 6 to 8 p. m." (Italics ours.)
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Punk & Wagnall Dictionary, 1937.

"Watch—Naut. (1) one of two divisions of a ship's

officers and crew, performing duty in alternation ; called

respectively starboard Avatch and port (formerly larboard)
watch, from the position of the sailors' bunks in the fore-

castle. The starboard watch is also called captain's watch
in the merchant's service but is often commanded by the
second mate; the port watch is under the first mate. (2)
The ])eriod of time during which eacli division is on duty

:

four hours, except the dog-watches of two hours each from
4 to 6 and from 6 to 8 P. M., which are interposed daily

to shift night duty from one watch to the other alterna-

tively.''

"Naval Text-Book and Dictionary"

for use of Midshipmen of the U. S. Navy
By J. Totten publ. 1862
(Commander U. S. N.)

"Watch. A portion of the officers and crew of a vessel

who together attend to working her for any allotted time.

The crew are generally divided into two watches, which are

distinguished as the starboard and port watches. * * *

AVatch and Watch. When there are but two watches, as

in the case of the crew—officers are often placed in watch
and watch in trying weather.

Watch is also that space or portion of time, that certain

officers and divisions of the crew remain on deck. * * *"

(pp. 442-8).

** Reserve Officer's Manual, United States Navy"
Bv Robert P. Erdnian, Lt. U. S. Navv

(1932)
U. B. Printing Office

"The routine at sea varies somewhat from the port routine

given above. The day is divided into watches of four hours

each, and the routine is naturally more complex.

Mid watch — 0000 to 0400
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Morning watch — 0400 to 0800
* * *

Forenoon watch — 0800 to 1200
* * *

Afternoon watch — 1200 to 1600
* *

Doj' watches — 1600 to 2000

Note—This watch is often dogged (i. e., divided from
1600 to 1800 and 1800 to 2000, called first—dog and second

—dog watches.

First watcli — 2000 to 2400
* » *

(pp. 103-106).

"The Watch Below—The watches below are all very much
alike. * * * Each watch is a prototype for all that follow.

The watches are of four hours duration.

Midnight to 0400
0400 to 0800
0800 to 1200
1200 to 1600
1600 to 2000 (this watch may be dogged 1600 to 1800

and 1800 to 2000)
2000 to 2400 (midnight) ^^ (p. 107).

"Watch Officer's Guide"

Bv Cap't. Russell Willson
U.S.N.

(1935—U. S. Naval Institute)

"Typical Routine at Sea''

Mid watch — 0000 to 0400
* * *

Morning watch — 0400 to 0800
* * *

Forenoon watch — 0800 to 1200
* * *

Afternoon watch — 1200 to 1600
* * *
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Dog watchPK — IfiOO to 20n0
* * * (

First watcli — 2000 to 2400

(pp. 90-93).

"Illustrated Marine Encyclopedia"

by Cap't. H. Paascli

Antwerp, 1890.

"AVatch. The act of vigilance. The term is also applied
to the divisions of time by day and night on board a ship,

when a certain portion of a vessel's crew are on duty, also

to the men themselves, when so employed. A watch at sea

is usually of four hours duration excepting from 4 to 8

P.M., that time being divided and called ^Dog Watches',
2 hours each, for the purpose of equalizing the changes of

watches amongst the men. At sea a ship's crew is com-
monly divided into two watches : the master, 2d mate, 4th

mate( if any) with one-half of the seamen and boys, form-
ing the so-called ^Starboard Watch'; after four hours these

are relieved by the chief mate, and the 3d officer (if any)
and the other half of the men, who form the ^Port Watch'."

* * *

"Watch and Watch. The crew of a vessel is said to have
^Watch and Watch', when only half the number of the men
all at one time on duty; and those off duty being called

on deck only in cases of urgent necessity. If for instance

the starboard watch comes on duty at 4 A.M. and is re-

lieved by the port watch at 8 A.M. the latter being relieved

at noon, and so forth, the crew is said to have watcli and
watch.
But all shipmasters do not follow this custom, on many

(notably continental) vessels all hands are usually on duty
from 8 to 10 o'clock in the forenoon ; and from noon to three

in the afternoon" (p. 300).



CHAPTER 11.

Hearings Before Committee on Merchant Marine and
Fisheries of the United States House of Represen-
tatives and Before the Committee on Commerce
of the United States Senate.

I
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H.R. 225
H.R. 10458
H.R. 18468

CONGRESS

HEARINGS BEFORE THE COMMITTEE ON
MERCHANT MARINE AND FISHERIES.

JANUARY 28, 1008, FEBRUARY 6-27, 1908.

COMPLEMENT OF CREWS OF VESSELS.

(H.R. 225 was introduced to amend R.S. section 4468;
it was withdrawn, being substituted by H.R. 14921, cover-

ing much the same subject. H.R. 16987 was introduced

—

See: pp. 19; 87-88).

STATEMENT OF MR. GEORGE UHLER, SUPERVIS-
ING INSPECTOR, GENERAL STEAMBOAT SERV-
ICE, DEPARTMENT OF COMMERCE AND LABOR.

a* * ^ .^^^ J y^^j^i to say to you gentlemen here that

a man who stands a watch of six or eight hours, even, in

the pilot house of a steam vessel on a straight line, even,

on a bad night, is not worth much after that six or eight

hours, and it is the same way with the man in the engine
room. And the man that stands watch four hours in bad
weather, or twelve hours in good weather, is not worth
much afterwards; I know that much. I had pretty nearly
thirty years of it, and I know Avhat it means, and I can
realize the necessity for this legislation for these reasons"

(pp. 50-51).

STATEMENT OF MR. C. L. WARWICK, NATIONAL
SECRETARY OF THE AMERICAN ASSOCIATION
OF MASTERS, MATES, AND PILOTS OF BALTI-
MORE.

^'Mr. Warwick. Mr. Chairman and gentlemen of the

committee, I desire to say in substantiation of the prac-
tical part of what Mr. O'Connor has said with reference
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to it, I desire to say that I am also a practical man. I

have been an officer on the coast tor a number of years.
* *

Mr. Warwick. It is with ships ordered to Boston where
the captain has not a license, but now it is the ruling of

the company that they distribute the captains around so

that they can have the indorsement of the different dis-

tricts. I will cite an instance that is the practice. A ship

leaves Boston on a voyage to Baltimore by way of Norfolk

and Newport News. We stand watch and watch four

hours on and four hours off, with a dog watch from 4 to 6

and 6 to S'' (pp. 88-89).
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H.R. 11372

SIXTY-SECOND CONGRESS

HEARINGS BEFORE THE COMMITTEE ON
MERCHANT MARINE AND FISHERIES.

DECEMBER 14, 1911 (Part 1)

SEAMEN'S BILL.

(By H.R. 11872 it was proposed, among other things, to

amend R.S. section 4516 by requiring that ^^the sailors

shall, while at sea, be divided into two and the firemen

into three watches".)

''Mr. Furuseth. I will call D. \V. Tanl, of Portland.

Before I do that I should like to say to the committee that

I have here a pamphlet dealing specifically v>'ith this bill

and explaining the main features of it. There being no

I

time to hear me now, would it be possible for me to file

that as my statement for the time being?
•M- * *

(The document above referred to is as follows:)

SEAMEN'S PETITION TO CONGRESS, ISSUED BY
INTERNATIONAL SEAMEN^S UNION OF AMER-
ICA'' (pp. 41-42).

"WATCII-AND-WATCH'\

^'In my last article I promised to deal separately with

the more important features of the seamen's bill. Given

a good vessel, proper boats, proper davits to lower those

boats, and skilled men to handle both vessel and boats,

there is nothing more important than watch-and-watch.

Watch-and-watch, in the language of seamen, means that

the crew are divided into two equal parts, speaking of

the deck crew, and into three equal parts, speaking of the

engine-room crew. The watches are on deck or in the

engine-room on duty alternately. They steer, keep look-

out, keep the lead going, and do such other things as are

needed for the safety of the vessel. They keep everything
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clean and in order. The main point, however, is that they

are there to keep things safe. The Arab is said to have a

maxim that ^Nobody meets a friend in the desert'. It is

eqiiallv true that ^No vessel meets a friend on the ocean' ''

(p. 56).

^'STATEMENT OF PATRICK FLYNN, SECRETARY
MARINE FIREMEN, OILERS, AND WATER TEND-
ERS' UNION OF THE PACIFIC.

Mr. Flynn. Mr. Chairman and gentlemen of the com-
mittee, the particular part of this bill that I wish to speak
about is in connection with page 2, on line 6.

Mr. Hardy. Lines 4 to 9, inclusive, read:

And in all merchant vessels of the United States the

sailors shall while at sea be divided into two and the fire-

men into three watches, which shall be kept on deck duty
alternately for the performance of ordinary work incident

to the sailing and management of the vessel.

Is that it?

Mr. Flynn. Yes, sir.

Mr. Greene. How are they divided now?
Mr. Flynn. They are principally noAv divided into

6-hour watches.

Mr. Greene. How would they be under this bill, two
and three watches?

Mr. Flynn. How is that?

Mr. Greene. How would they be under this proposed

bill?

Mr. Flynn. They would be divided into 4-hour shifts

—

that is, 4 hours on and 8 hours off in the 24.

Mr. Hardy. Four hours on and 8 hours off—that would
only be 12 hours.

Mr. Flynn. Sir?

Mr. Hardy. If divided into two watches of 4 and 8

hours that would only occupy 12 hours.

Mr. Flynn. No, sir. I say now, principally, the watches
are divided so as to give 6 hours on and 6 hours off. We
ask that they be divided into 4 hours on and 8 off.

The Chairman. Twice a day, that is. I will give you
the section of the law as it is now. This is an important
matter.
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Mr. Flvnn. There are no regulations specified l)y law

at the present time, Mr. Chairman.
Mr. Hardy. What I want to get at is, how does it

harmonize with the provision in line 18, that a day's

work shall be considered nine hours?

Mr. Flynn. Tliat is in port, Mr. Chairman'' (p. 78).

^'STATEMENT OF WILLIAM H. FRAZIER, SECRE-
TARY-TREASURER INTERNATIONAL SEAMEN'S
UNION OF AMERICA AND SECRETARY OF THE
ATLANTIC COAST SEAMAN'S UNION, BOSTON,
MASS.

Mr. Frazier. Mr. Chairman and gentlemen, I shall deal

with only a few sections of the bill. 1 take up the first

section, as it relates to watch and watch. I am referring

to the deck department and will not say very much about

the fireroom, because I know very little about it. I have

not been in the fireroom but once in my life, and I was

glad to get out then. We ask for watch and watch at sea

—that is, four hours on and four hours off, with the ex-

ception of the afternoon dog watches, which are two hours

on and two hours off, in order to change the watches.

Mr. Post. What do you mean by ^dog watch'?

Mr. Frazier. The dog watch is from 4 to 6 and from
6 to 8—that is, in order to shift the watches around in

the afternoon, so that the watch that is eight hours out

the night before would have only four hours out the next

night. That is a system of keeping watches at sea con-

siderably older than I have any memory of.

Mr. Chairman and gentlemen, we ask this especially on

steamboats for the better protection not only of ourselves

but passengers and crew and such other vessels as may
be in the vicinity. The system of only keeping two men
on watch, working the balance of the crew or letting them
sleep all night, is not to any very large extent as yet

practiced on the Atlantic Coast, but it is some" (p. 84).
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H. R. 11372

SIXTY-SECOND CONGRESS

HEARINGS BEFORE THE COMMITTEE ON
MERCHANT MARINE AND FISHERIES.

JANUARY 29, 1912 (Part 2)

SEAMEN'S BILL.

(By H. R. Ile372 it was proposed, among other things,

to amend R. S. section 4516 by requiring that '^the sailors

shall, while at sea, be divided into two and the firemen into

three watches" )

.

"STATEMENT OF CAPT. HIGGINS, SUPERINTEND-
ENT OF ENGINEERS ON THE OLD DOMINION
STEAMSHIP LINE, PIER NO. 25, NORTH RIVER.

Capt. Higgins. I also represent an engineering commit-
tee representing 25 Atlantic coastwise, Chesapeake Bay,
and Gulf steamship lines, and on behalf of that committee
I desire to submit a brief to be printed."

* * ^fr

"The two-watch system on sailing vessels is as old as

navigation" (p. 165).
* * *

"On coastwise steamships as present provided there are

three watches. They work four hours, with a period of

rest of eight hours. There are few cases where this does

not exist. For instance, on short runs" (p. 169).
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IT. K. 2()l>sr)

(X)NGRESS

HEARINGS BEFORE COMMITTEE ON MERCHANT
MARINE AND FISHERIES.

IMARCH 14, 1912.

SEAMEN'S BILL.

(By H. R. 20285 and by H. R. 11372, H. R. 16295 and
H. R. 16286, attempt was made to induce Congress to

pass legislation nltimatelv affected bv tlie Seamen's Act
of 1915).

STATEMENT OF MR. RENNIE PIERRE SCHWERIN,
VICE PRESIDENT AND GENERAL MANAGER OF
THE PACIFIC MAIL STEAMSHIP CO., THE SAN
FRANCISCO & PORTLAND STEAMSHIP CO., AND
THE PORTLAND & ASIATIC STEA^ISHIP CO.

*'In regard to H. R. 20285 and that part relating to

officers. We have never carried on any of our ships any-

thing less than a captain and three mates—first, second,

and third. It is now proposed b}^ this bill to put the deck
officers in three watches (see sec. 2, jj. 3, line 18). That is

the English method. The American method has been that

the chief officer has charge of the physical conditions of the

ship during the day; he takes charge of and runs the ship

and crew, taking care of the condition of the ship and
looking out for the care of the passengers, mails, and
freight. The two mates stand watch and watch, ])reaking

watches with the dog watches. Sometimes the master will

take an evening watch and let the mates off; sometimes the

chief officer will take a morning watch and let the mates
oft. The British system is for one man to stand a watch
and one of the mates off look out for the deck work ; that

takes the mate away from the housekeeping care of the

ship unless a fourth mate is put on. It is only increasing

the expenses of the ship in the American mercantile marine
by adopting this British watch system, and I believe our

ships now are way above the ships of any other nation for

cleanliness and organization" (p. 416).
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H.R. 23673

.SIXTY-SECOND CONGRESS

HEARINGS BEFORE A SUBCOMMITTEE OF THE
COMMITTEE ON COMMERCE UNITED

STATES SENATE.

DECEMBER, 1912—JANUARY, 1913.

INVOLUNTARY SERVITUDE IMPOSED
UPON SEAMEN.

(By II. R. 23073 it was proposed, among other things,

to amend R. S. section 4516 by reqniring that '^the sailors

shall while at sea be divided into at least two and the

firemen into at least three watches").

ANDREW FURUSETH, PRESIDENT OF THE
SEAMEN'S UNION OF AMERICA.

"Mr. Fnruseth. We sleep in the daytime, too, yon know,
because Avatch and watch runs from 8 o'clock to 12; then

you are on deck from 12 to 4 ; then you sleep and eat and
keep yourself clean from 8 to 12; then you are on watch
from 12 to 4; and then you are below from 4 to 6 and on
deck from 6 to 8; and then again begins the round of four

hours. So that if a man loses one watch below it means
12 hours' continuous work; and, of course, under no cir-

cumstances is a man overanxious, when he is extremely

tired, about cleanliness" (pp. 15-16).

:\rR. V. A. OLANDER, SECRETARY OF THE LAKE
SEAMEN'S UNION, CHICAGO, ILL.

Senator Burton. What is the minimum as to hours on

the Lakes?
Mr. Olander. As a general proposition, the hours are 6

on and 6 off, 6 hours on duty and 6 off', running straight

through the 24 in that way.
Let me say, before I go any further, that I hope the

committee will give serious consideration to the La Follette

amendment for the three-watch system. The cpiestion of



A pp. 4:^

the desirability of establishing as nearly as possible, the

eight-honr day in industries that operate seven days a

week is almost a national issue now. You will find very few
people who dispute that it ought to be done for men who
work ashore, and I have a feeling that the seamen ought
to be given . about the same kind of consideration as men
are given who work ashore, as nearly as the calling will

permit of that.

On passenger vessels the hours, as a rule, are somewhat
different. On package-freight vessels, where they do not

carry bulk cargo, as a rule, but really run in connection

with railroads, the hours are someAvhat different. On the

package-cargo vessels it is a rule seldom departed from
that the crew are given watch and Avatch straight.

Senator Burton. What do you mean by watcli and
watch straight?

Mr. Olander. That is 6 hours off and 6 on, regularly,

in and out of port, without any break; no 18-hour stretches

for them to do. The same is true on most all of the pas-

senger vessels ; but in the case of the deck hand on the

package-freight vessel you get that same long drill in

port that in manv cases exceeds that of the bulk freighters
* * * (p. 111).

'

Senator Nelson. But, Mr. Coulby, do not the two
watches imply, when the ship is running, 12 hours' work
out of the 24 for each set of men, and does not that imply
12 hours in 24 hours?

Mr. Coulby: Yes; including meal time" (p. 120).

MR. PATRICK FLYNN.

"Senator Crawford. You say six hours is too long.

Mr. Flynn. Yes, sir; six hours in the fireroom is too

long.

Senator Crawford. What ought it to be?
Mr. Flynn. It ought to be four hours on and eight

hours off, for this reason: A man coming off watch, after

spending six hours in the fireroom, has to wash himself,

clean himself, and after that he has to get his meals.

Before that man can get to sleep it is at least half past 1.

He is called again at half past 5 at the latest. That is

when the ship is at sea. Of course the men do not get

proper rest; that is the Avhole summary of it. They do
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not get the proper rest that they ought to have if they are
to work in this kind of air, etc., in the fireroom.

In port there is no change for the men in the fireroom;
the watches are still the same on the vessels which these
gentlemen have described to you that are not in port over
10 or 12 hours at the longest. It is a continuation from
one end of the season to the other—Sunday, Monday, and
every other day. When other people are off on those Sun-
days, we are still in the fireroom.

Senator Crawford. You think, then, that 4 hours, then
8 hours, and then 4 hours again in the 24 is what it ought to

be. Are you asking for that in this bill?

Mr. Flynn. We are asking for eight hours, and that

the minimum shall ))e at least three watches in the tire-

room.
Senator Crawfoi-d. They v/ill have to do that to have

Avhat you term four hours on and eight hours off?

Mr. Flynn. Yes, sir. That will make the 8 hours in the
24" (p. 1.37).

MR. H. C. HIGGINS, REPRESENTING THE OLD
DOMINION STEAMSHIP CO. AND THE AMERI-
CAN STEAMSHIP ASSOCIATION.

"Senator Burton. What system as to Avatches is in

vogue among your firemen?
Mr. Higgins. On our large ships we work the three-

watch system—four hours on and eight hours off.

Senator Bur-ton. Four hours on and eight hours off?

Mr. Higgins. Yes.

Senator Crawford. That is just what these men con-

tend for.

Mr. Higgins. Yes'' (p. 143).

MR. C. S. SMITH, CONSULTING ENGINEER OF THE
EASTERN STEAMSHIP CO.

"Mr. Smith. Mr. Chairman and gentlemen, regarding

section 4516, section 1, of the bill, bearing on the watches

of the deck hands aboard the vessels of the Eastern Steam-
ship Cori)oration, I will state that at the present time we
are operating vessels there, as noted in the schedule that

Mr. Littlefield has given you. The tei-m 'deck hands' in-
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eludes what may be termed ^sailors' or ^seamen'. A part

of this orew is on Svatch and watch', as termed by Mr.

Furuseth, on a basis of four hours on and four hours off,

or six hours on and six hours off, which is very unusual

on our line. The six-hour basis applies only to the short

runs. The system of four hours on and four hours off and
the dogwatch at nighttime is based on a run of more than

18 hours.

Senator Burton. What do you call the dogwatch?
Mr. Smith. From 4 to 6 in the evening and from 6 to 8.

Then the balance of the deck crew are below for the night''

(p. 193).

MR. HARRY COULBY, PRESIDENT OF THE
PITTSBiniGH STEAMSHIP CO.

^'Under the proposed amendment our firemen on the

Great Lakes would be placed on an 8-hour day basis, the

same as on the Atlantic coast. I give you herewith a

comparison of the wages paid on the Atlantic coast and
the Great Lakes" (p. 218).

MR. H. W. GOODALL, REPRESENTING THE PACIFIC
NAVIGATION CO.

"Mr. Goodall. Our forecastles are light and airy, on
the main deck, thoroughly ventilated and heated, and we
furnish good, clean mattresses, blankets, and clean linen

to everybody. Is there any more that we could be asked
to do? I do not think there is. I think my constituents

here from the Pacific coast will substantiate all I have said

and claim for the manner in which our ships are manned,
and the comforts which we give to them.

Senator Nelson. What are the hours of watches in the

fireroom and the engine room?
Mr. Goodall. We have the three-watch system in the

fireroom, Senator—four on and eight off; also in the en-

gineroom department. The length of our run is only 18

hours from port to port, I would like to add.

Senator Nelson. What about the quartermasters?
Mr. Goodall. The quartermasters stand watch on and

watch off. We have four quartermasters, two on watch
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at a time, one of whom is stationed on the lookout at night,

and the other is engaged in the pilot house, steering the

ship.

Senator Nelson. That makes two watches, then?'^ (p.

304).

MR. W. M. BRITTAIN.

"Of all the hearings I have attended, this is the first time
in my experience that the owners have had a chance to

go thoroughly into their side of the question. It must
have been apparent to you that there has been a bewilder-

ing diversity of conditions exhibited in regard to the vari-

ous trades and routes on the Pacific, on the Lakes, on the

Atlantic, and in the Gulf ports. Unfortunately, up until

now Ave have not had much chance to say just what our
peculiar and unique conditions are on the Atlantic coast,

and that is now what I want to bring to vour attention

(p. 391).
•9e- * *

In the engine department the firemen and coal passers

work 4 hours on and 8 hours off; that is, 8 hours out of

the 24. The engineers and oilers and water tenders work
6 hours on and 6 hours off.

The routine of employment is this: The deck hands and
boys and boatswain are called at 5.30 a.m.; 5.30 to 6 a.m.,

coffee and sandwiches; 6 a.m. to 8 a.m., on duty 2 hours;

8 a.m. to 9 a.m. breakfast; 9 a.m. to 12 noon, on duty 3

hours; 12 noon to 1 p.m., dinner; 1 p.m. to 5 p.m., on duty
4 hours. This makes a total of 9 hours per day. The
lookouts and quartermasters work alternately, 6 hours on

and 6 hours oft.

On these ships on duty at night is 1 lookout, 1 quarter-

master, 1 deck watchman, 1 saloon watchman, 1 deck

ofiicer, 3 firemen, 1 coal passer, 1 oiler, 1 water tender, 1

engineer, 1 waiter, with the captain and chief engineer

ready at any time to do their part of the duty'' (p. 392).
* * *

"But watch-and-watch, two watches at least, as we
put it here, for the deck crew means 12 hours work at sea.

Three watches for the firemen's crew means 8 hours work

at sea for them (p. 520).
* * *

Mr. Furuseth. So you see that the watch and watch is

provided for in this, and it is emphatic under ordinary
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conditions or when there is any danger—when there is

any necessity in order to save life or to save projjerty,

anything for the maneuvering of the vessel itself. I asked
one of the witnesses here whether it was not a fact that

when the vessel comes into port and goes out of port

everybody is on deck, and he said yes. That is necessary
for the maneuvering of the vessel, and it is the ordinary
work; and that is where the word ^ordinary' comes back
again—it is the ordinary work that is done in the vessel,

that the man wants to be relieved of on Sunday and legal

holidays, work that is not necessary at that time. Why,
France had to make laws on it ; Germany had to make laws
on it. Germany was the first nation that did. Norway
passed laws saying that they should be, as had been cus-

tomary, which was watch and watch, and they have not

succeeded in destroying the watch-and-watch system on
Norwegian vessels.

Senator Burton. That is, no limitation of hours they
shall stand watch—the number of hours?

Mr. Furuseth. No. The watch and watch has a spe-

cific meaning in maritime law throughout the world. It

means four hours on and four hours off, dividing the after-

noon, in continental vessels, from 12 o'clock daytime to

12 o'clock night, into two watches, and the other part; that

is, three 4 hours and two 12 hours.

Senator Burton. Repeat that, please.

Mr, Furuseth. Three 4-hour watches makes 12 hours and
two 6-hour watches makes another 12 hours.

Senator Nelson. You will see here. Senator Burton,
from 12 o^dock noon until 12 o^dock at night they divide

it into two 6-hour watches, and from 12 o'clock at night
until 12 o'clock in the day it is divided into three 4-hour
watches. Is that correct?

Mr. Furuseth. That is right. That is the continental
system. The English system runs four hours all the time,

four hours on and four hours off all the time, and that

used to be the American system, except from 4 o'clock in

the afternoon to 8 o'clock in the afternoon. Those two
watches are called the dog watches, and they are split up
into two hours each, so that the man who is on duty from
8 until 12 o'clock one night will be off* duty at that time,

and so alternately, so that they will swing, as we call it.
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Senator Burton. Suppose this provision should be

adopted as it is here, what system of watch and watch
Avould we be adopting, the English or the American, the

one in vogue in England or in the United States?
Mr. Furuseth. We would leave the system, either the

European continental system, or the English system, or

the all-American system to the ship. This simply says that

it shall be divided into two equal parts on deck, and that

they shall be on deck alternately, either four hours or six

hours.

Senator Burton. All you are contending for in this

statute is to limit the hours to 12 hours?
Mr. Furuseth. Yes.

Senator Burton. And then the adjustment of it would
have to be according to either one of those systems, the

continental system or the English system?
Mr. Furuseth. Yes.

Senator Burton. Might not some other system be adopted
as well as these?

Mr. Furuseth. As a matter of fact, the best thing to

do is four hours, because that is the customary thing, and
that is what would be adopted without any question. They
would never run it six hours ; they would run it four hours,

because that is the custom practically all over the world.

They would run that because it is the safest. The men
are fresher under that than when they stay six hours.

I think we have said all we can say on the question of

watch and watch and the necessity for Sunday, unless you
want to ask me some questions about the Sundays and
legal holidays (pp. 526-528).

* * *

Capt. Goodall. Absolutely. We have no objection Avhat-

ever to the setting of the length of the watch. I think it

is very wise to regulate the length of hours in which a man
who is necessary to the navigation of the ship should be

on watch. He should be there in a physical condition to

attend to his duties beyond question.

Senator Kelson. What is your opinion about the length

of the watch?
Capt. Goodall. 1 think the length of the watch, so far

as concerns the men that are on duty necessarily. Senator,

should not be longer than watch and watch.
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Senator Nelson. I mean, ought the lionrs to be longer

than four honrs' watch?
Capt. Goodall. When we say watch and watch, as Mr.

Furuseth has explained, it generally means four hours on
and four off. I have found in my experience at sea that

between 12 o'clock noon and 12 o'clock midnight, in order

to get a longer stretch of rest, the men prefer to stand
six-hour watches; rather than divide that w^atch up into

three they divide it into two.

Senator Burton. I understand there is substantial agree-

ment between you, and that you are not opposed to regu-

lating the length of the hours.

Capt. Goodall. I agree with Mr. Furuseth absolutely,

so far as the men who are necessary to the navigation of

the ship are concerned; but to say that every man who is

aboard a ship as a sailor should be forced to stand watch
and watch, when he can not render any assistance or ser-

vice, and is only carried for the duty he performs in the

daylight hours, to lose his services during half of the day
and force him to stand at night Avhen he has nothing to do,

is unreasonable.

Senator Burton. Would not this be interpreted a maxi-
mum of 12 hours' labor, and make useless these men who
perform exceptional duty, notwithstanding their ratings as

sailors, during 12 hours?
Capt. Goodall. Then you force the man who works only

9 hours to work 12. We are not particular about doing
that. The "better way, it seems to me, to fix this bill is,

instead of saying that the sailors shall be divided, to say
that the requisite number of men to properly and safely

navigate the ship shall be divided into two watches on deck
and three in the fireroom" (p. 530).
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H. E. 23676

SIXTY-SECOND CONGRESS

HEARINGS BEFORE THE COMMITTEE
ON COMMERCE

UNITED STATES SENATE.
JANUARY, 1918

OFFICERING AND MANNING OF VESSELS.

CAPT. WILLIAM A. WESCOTT, PRESIDENT OF THE
CALIFORNIA HARBOR MASTERS, MATES, AND
PILOTS OF THE PACIFIC; ALSO REPRESENT-
ING THE NEPTUNE ASSOCIATION OF NEW
YORK.

^^The bill H. R. 23676 passed the House by a unaiiiinous

vote, and also was reported out of the Committee on Mer-
chant Marine and Fisheries by a unanimous report.

The bill, as it passed the House, was intended to amend
the existing law essentially and materially as follows

:

First: By providing that when a vessel shall have been
manned as required by law, and shall have been deprived
by desertion or casualty of part of her crew, the master
shall, if obtainable, refill the crew with a full complement
of members of equal or a higher rating. This obliga-

tion on the part of the masters is perhaps implied by the

existing law, but it is not definitely stated, and, in terms,

the law as it now stands really permits the master, if he
shall be deprived of some of his crew, as required by the

certificate of inspection when he began his voyage, to pro-

ceed at his discretion and to further navigate the vessel

without any effort to obtain a crew. We believe that this

ought not to be allowed.

Section 2 of the bill is entirely new law. The existing

law requires that no vessel ^shall be navigated unless she

shall have in her service and on board such complement
of licensed officers and crew as may, in the judgment of

the local inspectors who inspect the vessel, be necessary for

her safe navigation.' l^ut Ave Ivelieve that unlimited dis-
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cretioii in the hands of the local inspectors, without any
niinimuni requirement of law as to the number or skill of

the crew or the number of officers, is not safe, either for

the vessel or for any other vessel that she may meet while

underway. Therefore, section 2 of the bill provides a cer-

tain minimum number of licensed deck officers, according
to the scale as set forth, and at the same time permits
the local inspectors to require a greater number of such
officers, if, in their judgment, informed by full knowledge
as to any given vessel and its circumstances, he deems the

minimum scale insufficient for her safe navigation.

Mr. Chairman, I wish to state right here that that was
l)ut in on account of the fact that we have some very large

vessels, such as the Manchuria, the Mongolia, the Siberia,

the Minnesota, the New York, the City of Paris, and various
other vessels on the Atlantic, which carry a large number
of passengers, which might need more than three licensed

officers. That is why we left that in the bill, giving the

local inspectors that right.

We recognize that it is impossible for Congress to know
just Avhat number of officers might be required in every
case, and for that reason we only ask for a minimum num-
ber, as seems to us to be absolutely necessary in all cases

for the safet}' of navigation, which ought to be required

at all times. We deem it necessary for Congress to pass
a law that will guard against any vessel being navigated
where over persuasion or influence may be used which will

permit any vessel to be so poorly officered as to be unsafe
herself and a menace to other vessels (p. 5).

* * *

The Chairman. What he means is that the evidence given
in regard to that bill showed the necessity for it, just as

much on the Lakes as on the ocean.

Senator CraAvford. So that he is suggesting that this

be enlarged so as to include the situation on the Lakes?
The Chairman. It is a question whether it does not in-

clude the Lakes; there is some question about that.

Senator Simmons. AVhat is your opinion about it? Do
you think it is as necessary on the Lakes as it is on sea-

going vessels?

Capt. Wescott. I should think, Senator, that for 400
miles it should be applicable to the Lakes. That is my
candid belief.

We believe that the scale as provided in H.R. bill 23676
is moderate and is fully equal by the present custom and
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practice voluntarily adopted by the greater majority of

vessel owners.
We believe that motives of economy ought not to be

permitted to authorize a few vessels to be navigated with-
out efficient and sufficient officers.

Section 3 of the bill is also new law, and in our judg-

ment most essential and necessary. It is intended to

]>revent overworked, tired, and weary and, therefore, unsafe
officers from having charge of the vessel.

For many years past it has been the custom on ocean and
coastwise seagoing vessels to require the officers of their

respective ships to be on continual duty, while in port load-

ing and discharging cargo, from 12 to 24 hours, without
rest or sleep, and then tiiey being compelled as soon as the

vessel sails to go on the ship's bridge and take charge of a
watch for six hours, regardless of the ship's value or the

number of lives that would be jeopardized by having a
sleepy and tired officer in charge of the vessel, while being

navigated in the dark and amongst all kind of shipping,

both large and small. And in a great many individual

instances the officers have been on continuous duty while

in port for 30 and in some cases as long as 50 hours with-

out rest.

It is obvious that an officer A\dthout having a reasonable

amount of rest not only endangers the lives and property

in their charge, but any other vessel that they may meet

A\ hile under way.
The licensed masters and mates for many years past have

appealed to the United States Inspection Service for relief,

but without success.

H.K. bill 23676, better known as the Hardy Bill, recti-

fies the existing evils as complained of by the ocean masters

and mates, and not alone does it provide for reasonable

working hours for officers while in port, and that they shall

not be permitted upon sailing to take charge of the watch
unless they have had six hours olf duty within the 12 hours

immediately preceding the time of the vessel's sailing, but

it eliminates the out-of-date health-breaking system of two
Matches on long runs, by providing that there shall be a

sufficient number of mates too, and they shall stand in

three watches while such vessels are being navigated.

Mr. Chairman. I would like to have the opposition, if

it please the committee, present their side, so that I can

then go abend on rebuttal.
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I have just made tliis statement for the purpose of oi)en-

ing the hearing.

Senator Burton. What is exactly meant by this clause
on page 3 : 'That every such vessel of 1,000 gross tons and
over, propelled by machinery, shall have in her service and
on board three licensed mates, who shall stand in three
watches while such vessel is being navigated?'
Does that mean exclusive of the masters—that the master

is not to stand watch?
Capt. Wescott. Exclusive of the master, when she is on

a run of less than 400 miles.

Take the case of the Luckenbach, which was lost here on
Chesapeake Bay a few days ago. She had four engineers.

The engineers were standing in three watches; the chief

engineer was standing no watch ; the three assistant engi-

neers were standing a watch. The two mates—she only had
two mates—were standing watch to the extent of 12 hours
out of the 24, besides having to be up while entering and
leaving port. Three watches for the engineers—four engi-

neers on board, two mates, and a master.
Afterwards, Mr. Chairman, I will explain everything in

regard to the watches, so that you can see very plainly

how unreasonable it is to expect the deck officers to stand
in two watches.

Senator Burton. Well, under this provision, is it ex-

pected that the master shall stand watch at all?

Capt. Wescott. No. No master. Senator, should be re-

quired to stand a watch, because he must be up at all times

during foggy and stormy weather. For a master to stand
a watch is criminal on any seagoing vessel.

Senator Perkins. As a matter of fact, they do not stand
watch on any vessel, do they?

Capt. Wescott. No. Nowhere that I know of.

Senator Perkins. I did not know of any ship that the
master does stand watch on, do you?

Capt. Wescott. No, sir; unless it is on river boats, where
they can hit the banks at any old time. It is entirely wrong
for any master to be required to stand watch.

I desire to refer you to the decision of the supervising
inspector of the second district in 1909, in which he states

:

'From this testimony we see that no matter how
many other officers there are in a steamer of the class
under consideration, a master who does his dutv is in
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the pilot house in entering or leaving port, in fogs, in

storms, whenever there is danger of breaking up the
tow or losing a barge, and in making up his tow or
shortening or lengthening his hawsers. It also appears
that these duties will be more arduous from the legis-

lation which took effect February 1. The only testi-

mony to the contrary was from men who said in effect

that they neglected known duty.
How much these duties add to a master's 12 liours'

regular watch depends upon the weather and location,

and whatever the supervising inspector may know as

to that is not from the evidence in this case.

Capt. McBoldrick testified to a mate leaving a vessel

at Whitestone, so that the master would have to take
the vessel to Perth Amboy without the assistance of a
licensed deck officer. This means that a deck hand
steered part of the time.

It was shown by the witnesses that in towing from
Norfolk to Portland these long tows across the lines

of all vessels bound into or out from Philadelphia, New
York, Boston, and the smaller intermediate ports.

When one considers the safety of the crcAvs of the

towing steamer and towed vessels, and the lives of those

on the vessels encountered in their course, the responsi-

bility of the captain of the towing steamer is such that

to ask him to stand a regular watch of 12 hours out
of the 24, besides doing the duty of a master, is abso-

Ititely wrong, and gives excuse for negligence such as

has been testified to in this hearing.-

That was an inspector's decision.

The Chairman. You see, Senator Burton, that a master
has to be always on duty, and if you make him stand a
regular watch right along, he can not do that.

Senator Burton. Yes.

Capt. Wescott. I also desire to say, Mr. Chairman, that

in a decision which I have here the two-watch system is

condemned, condemned by a court of inquiry held in San
Francisco. I shall just quote here what is said—it is

short.

^I desire to state that on the 13th day of June, 1911,

a court of inquiry, composed of the British Consul
General Hearo, Capt. R. MacKenzie, of the British
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steamer Strathburg and Capt. V. Harper, of the British

steamer Boveric was held in San Francisco for the pur-

pose of finding out who was responsible for the wreck
of the British steamship Asia off Finger Rock, south
coast of China, on April 23, 1911.'

So that the committee may understand the case, the Asia
at the time that she was wrecked was under the manage-
ment of the Pacific Mail Steamship Co., an American com-
pany, with headquarters in San Francisco, Cal. ; when the
Asia was owned and managed by a British company they

had the three-watch system on that vessel. The findings

of the court of inquiry were in part as follows

:

^\YRECK OF THE "ASIA'' DUE TO CAPTAIN
AND MATE.

SAN FRANCISCO, June 14, 1911.

Failure of Third Officer J. H. Johnson to maintain

a proper lookout and error in judgment on the part of

Capt. Harry Gaukroger in steering a dangerous course

were assigned yesterday by a court of inquiry as the

cause for the wreck of the Pacific Mail Liner Asia off

Finger Rock, south coast of China, on April 23.

The court absolved Chief Offtcer J. J. Hill and Second
Officer Thomas of all blame, and condemned vigorously

the two-watch system as practiced on the Asia at the

time of the wreck. Neither Capt. Gaukroger nor Third
Mate J. H. Johnson will lose their papers as a result of

the inquiry, both men escaping with a reprimand.

Among those who testified yesterday were A. Young
of Manila, and Mrs. A. J. Crawford, of St. Louis; both

testified that they had sighted land at least 20 minutes
before the Asia struck. After looting the Asia pirates

set her on fire.'

There is the British court of inquiry at San Francisco
condemning the two-watch system. When she was under
the management of the British company, owned by a
British company, they had five officers on her and the

officers stood in three watches. When she went under the

management of the Pacific Mail Co. she had only three

officers; the mate stood no watch, and they have the two-

Avatch svstem.



App. 56

Now, Mr. Chaiiiiiau, I shall be xerj much pleased if the

oi)position Avill state their side.

The Chairman. Ver^^ well, we will hear somebody. Who
opposes this bill? Whom shall we hear?

Mr. Duff. There are a good many practical men here
from both the Atlantic and the Lake side of this question,

and if it pleases the committee, I would suggest that we
alternate—hear one man from the Atlantic coast and then
hear one man from the Lakes, and then give Capt. Wescott
the opportunity of asking any questions he may desire.

The Chairman. You may call up your man, then.

Mr. Buff. 1 would like to introduce Mr. J. M. Blanken-
ship, of the Merchants & Miners Transportation Co.

Mr. Gary. My name is (xary, of Cleveland. Mr. Chair-

man, may I ask a question?
The Chairman. Certainly.

Mr. Gary. My question is this: The bill we have before

us is H.R.* 2385*; this is H.R. 23676. May I ask what are

the differences in the tAVO bills?

The Chairman. I do not know. We have before us for

consideration the bill that has passed the House, H.R.
23676.

Mr. Gary. Perhaps Capt. Wescott can tell us.

Capt. Wescott. There is an amendment to it. If you
will take the report, you will see the amendment that went
into the bill.

The Chairman. The one that passed the House has the

Avords *An act' before it. That is the one we are consider-

ing'^ (pp. 6-9).

J. M. BLANKENSHIP, OF THE MERCHANTS & MIN-
ERS TRANSPORTATION CO., BALTIMORE, MD.

Mr. Blankenship. Mr. Chairman and gentlemen of the

committee, my name is J. M. Blankenship. I represent

the Merchants & Miners Transportation Co. of Baltimore,

Md. We liave 25 ships plying on the Atlantic, coA'ering

points from Boston to Jacksonville. In reading this bill

(H. R. 23676) I can pass almost down to section—no;

I will not. We object to taking from the local inspectors

the right to say how a ship should be manned. They are

the best judges. The conditions are so different in different

ports and on different lines, and even on ships of the same
line.



A ship may be in one service one week, and then trans-

ferred to another service the next week that is entirely

different. Few officers are coini)etent to handle the ship

efficiently, and I think we should take into consideration

all the service the ship is in. Taking all these things into

consideration, I think the local inspectors are the ones who
are best able to judge that, in my opinion.

Take our ships, for instance. On most of our lines we
take one week to a round trip. During that time the ship

is in port from 50 to 60 per cent of the time. AVhen in

port the men who stand watch all night have no anchor
watch to stand—the mates I am speaking of—they stand

on a two-watch. The regular watches are kept up by
the quarternmsters ; they stand anchor watch.

1 sent for some of our masters and some of our mates,

just as the ships came in, and showed them the bill. I

asked them what they thought of it, and without exception

they objected. The masters say that they thought it would
make a loafer of a man, on as short a run as ours is, to

have four hours; on and eight hours to do nothing except

to knock around with the passengers and simply smoke
and loaf. The mates themselves said they thought it would
give them bad habits.

Senator Simmons. What is the average run on your
line one way, not both ways?

Mr. Blankenship. Take our ships sailing from Baltimore,

which is our home port, to Boston. We sail at 6 o'clock

in the evening and have a 12-hour run down the bay to

Norfolk. They lie in Norfolk 12 hours. Then they sail

from Norfolk and are at sea all the next day and that

night. They arrive in Boston the next morning. They are

at sea two nights and one day. There the watches are dis-

continued, and the men have all day there, that night, and
the next day. So that it is a 86 hours' run from Norfolk

to Boston and 12 hours from Baltimore to Norfolk. Then
the reverse schedule takes place leaving Boston.

The way our men like to run it is this: A nmte has his

family in the East, and the second mate has his family

living in the South. When they get into port they divide

it up. A mate will stay on a ship two days when he is

away from his home port and let tlie second mate be with

his family. We try to arrange the thing that way.
Senator Burton. How many hours are you in the ports

of Baltimore and Boston, respectively?
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Mr. Blankensliip. Thirty-six hours.

The Chairman. I want to call your attention to this

fact, that the bill requires only three officers while a vessel
is being navigated—not in port.

Mr. Blankenship. Yes; that is just what I am getting
at. I am saying that our men are in port so much that
it does not seem fair to require that three men shall stand
Avatch on our short runs, when a ship is out only 36 hours.
In that 36 hours w^e have a man on duty 4 hours, and
then he is off 8 hours; then he goes on again tor 4 hours
and is off 8 more. Under those conditions he would not
know what to do with himself.

The Chairman. When we have such storms as Ave have
had lately on the coast—how about that?

Mr. Blankenship. When we have a storm no master
on earth would let a mate or a second mate stand watch.

Senator CraAvford. Does this take discretion away from
the supervising inspector in port?

Mr. Blankenship. I think it does. When a ship sails

away from a port he is in charge—the master is in charge.
All hands are then called on deck—this applies to the

mates' department—to see that passengers are kept aw^ay
from lines and protected in other ways.

Senator Crawford. This act says: ^She shall have in

her service and on board such complement of licensed

officers and creAv as may, in the judgment of the local

inspectors who inspect the vessel, be necessary for her safe

navigation.'

Mr. Blankenship. But down further does it not say

—

I am referring more to where the masters shall fail to ship

a full crew if obtainable. If he does not, it puts a very
heavy penalty on him. For instance, take one of our ships

arriving in Norfolk. The crew might walk off* the ship live

minutes before her sailing time.

The Chairman. AVhat is the distance of your boat line

from Baltimore to Norfolk?
Mr. Blankenship. One hundred and sixty-two miles.

The Chairman. Then this act would not apply to that

run, because it is not a run of 400 miles.

Mr. Blankenship. It says from the port of departure
to your final port of destination. Our final port of destina-

tion is Boston.
Senator Oliver. How far is it from Noi-folk to Boston?
Mr. Blankenshii). Five hundred and forty miles.



A pp. 50

Senator Simmons. How long do yon stop in Norfolk on
that rnn?

Mr. Blankensliip. Twelve honrs.

Senator Simmons. You stop there 12 honrs?
Mr. Blankenship. Yes, sir.

The Chairman. Where else do you stop between there

and Boston?
Mr. Blankenship. The Boston line goes to Norfolk and

then to Boston.

The Chairman. You have no stop except at Norfolk?
Mr. Blankenship. Some of our ships go to Newport

News and others to Boston.

Senator Burton. But there is no stop between those

ports and Boston?
Mr. Blankenship. No, sir.

Senator Crawford. You said that further down there

was something about a crew being obtainable. Now, it

seems to me that if without the fault of the master, some
of the crew leaves or deserts, and he found himself in that

position, this provides that he can ship a less number if

in his judgment he has sufficient to go on the voyage.

Then he must give an explanation as to the deficiency in

his crew. If he f-ails to give that explanation he is sub-

ject to a fine. Why should he not give it?

Senator Burton. He is on a different provision from
Avhat you are on. He is explaining this one on page 3.

The Chairman. That is not in controversy.

Senator Crawford. Isn't this in controversy?

The Chairman. No. It is the other one on the next page,

commencing about the middle.

Senator Reed. Section 2?
The Chairman. Yes; section 2.

Senator Fletcher. What is your tonnage?
Mr. Blankenship. It varies from about 1,500 gross to

3,600 gross.

Senator Fletcher. Then you mean that if you have to

have three men, three watches, it would mean an unneces-
sary man in iDort 36 hours out of a week?

Mr. Blankenship. Yes, sir; and I think it would be an
unnecessary man loafing around the ship at sea.

Senator Fletcher. And even while on the voyage?
Mr. Blankenship. Yes, sir. The mates do not want

that. They also claim that it would have a tendency to
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reduce their Ava<2:es, which T think it would. If yon have
to put more men on a boat their waji,es will adjust them-
selves.

When our second mate is on watch it is known as the

master's watch. Our ships are all arranged so that the

captain's quarters are next to the pilot house, with a door
opening from one into the other. When he is in his quarters

he is within 15 feet.

The Chairman. How long does it take your ships to run
from Norfolk to Boston?

Ml-. Elaukenship. Thirty-six hours; that is our average

speed.

The Chairman. Now, why should there not be three

watches on that run?
Mr. Klankenshij). Simply because I do not think it is

necessary. The mates stand on watch

—

The Chairman. Six hours?
Mr. Blankenship. No, sir; four hours on and four hours

olf, and then they have a regular dog watch. They say

they would not know what to do with themselves if they

had eight hours off. The mates have told me repeatedly

that after three hours sleep they are tit for eight or tAvelve

hours duty, if Tlecessar3^

The Chairman. You know^ that is not so.

Mr. Blankenship. That is what they say.

The Chairman. With only three hours sleep?

Senator Reed. They are bred especially to do Avithout

sleep, are they?
Mr. Blankenship. No, sir; although I think sailormen

are bred more to go w^ithout sleep than any other class

of men.
Senator Reed. They are just like other people, and can

not go without sleep.

Mr. Blankenship. I do not know. I have known of

cases of our masters in a pilot house 36 hours.

Senator Crawford. 1 think that ought never to be.

Mr. Blankenship. That ought never to be. But the

master of a ship is the man who has to be there; in times

of danger he has to be on duty just as long as he can stay.

1 do not think there is any possible way out of it.

Senator Simuions. How long does it take to make your

run from Norfolk to Boston?

Mr. Blankenship. Thirty-six hours. Then we have other
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lines that rim from Norfolk to Providence that make it in

29 to 80 hours.

Senator Simmons. It* you had only two mates, how long

would each of them be on duty?
Mr. Blankenship. They would be on duty half the time.

Each wouhl be IS hours on and 18 hours off.

Senator Oliver. Then what happens after they get into

port ?

Mr. Klankenship. There the watches stop. And if a

mate's home is in Boston—they arrange it among them-

selves—the second nmte will stay around the ship or if

he doesn't have any regular w^atches because the ship is

in charge of the agent then, and the only thing the mate
or the crews have to look for is fire and to protect her.

But our rules are these:

The rules of this company regarding ships in port while
in commission are that they shall never be left with less

than one executive officer, one licensed engineer, and one-

third of a crew on board, except in urgent cases, when a
licensed quartermaster may act instead of a licensed execu-

tive officer—that is, w^hen the ship is tied up in port.

The method of establishing watches in this company is

as follows:

When ship is about to sail all hands are called on deck
(this applies to the mates' department—the deck depart-

ment) and are kept on deck until the ship is straightened
up; that is, lifeboats swung out, lines stowed away, decks
cleared up, etc. This occupies from 15 to 20 minutes. The
regular watches are then started and are stood watch and
watch four hours each—one mate in pilot house, one
quartermaster at wheel, one seaman on lookout forward,
one seaman on main deck 'below to report every half hour
to pilot house conditions below deck, one seaman on gen-
eral duty to answer calls from the pilot house. But you
are not interested in the seamen.
The Chairman. Oh, yes; we are interested in seamen,

too.

Mr. Blankenship. In this bill?

The Chairman. Well, we are interested in the seamen
in the United States.

Mr. Blankenship. One quartermaster at wheel, one sea-

man on lookout forward, one seaman on main deck below
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to report every lialf hour to pilot house conditions below
decks, one seaman on general duty to answer calls from the

131 lot house, his time when he is not called being occupied
in cleaning paint work around steering engine, etc. The
lookout on the forecastle stands a two-hour watch, and is

relieved by the two other seamen in his watch. The other

Avatch is below, turned in, smoking or doing what they
please. Watch and watch is stood the whole time the ship

is en route.

The Chairman. Your system is four hours on and four

olf?

Mr. Blankenshij). Yes, sir.

Senator Perkins. Could not your crew handle cargo?
Mr. Blankenship. No, sir.

Captain Westcott. Mr. Chairman, if I may, i should like

to ask Mr. Blankenship a few questions.

Tlie Chairman. You may proceed.

Capt. Westcott. Mr. Blankenship, I should like to ask

you what time on a sailing day the watches are set.

Mr. Blankenship. They are set when the vessel is start-

ing out.

Captain Westcott. If a vessel sails at 5 or 6 o'clock in

the evening, the officer who would have the first w^atch

would be on duty all day besides, would he not?

Mr. Blankenship. How is that—the day before?

Captain Westcott. The sailing day.

Mr. Blankenship. No, sir. They divide that among
themselves.

Captain Westcott. You do not catch my question. I am
speaking of the sailing day, and where you have a lot of

passengers aboard and freight coming into your ship, do
you let all of your offlcers off duty except one?

Mr. Blankenship. All except one; yes sir.

Capt. Westcott. You do?
Mr. Blankenship. Yes, sir.

Capt. Westcott. Who looks out for combustibles, should

they be stored below decks?
Mr. Blankenship. 1 think that is very well covered in

the tariff regulations. And then one of the oflicers, the

mate or the second mate, is usually walking around there,

back and forth. No combustibles are put into the ship

without being reported.

Capt. AVestcott. If that is the way the Merchants and
Miners Line is run, it is no wonder tliat they have had
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three ships afire in the last year—where the longshoremen
can take a smoke below.

Mr. Blankenship. If they smoke below

—

Capt. Westcott. I would like to ask another question.

You say thei-e are two quartermasters?
Ml'. Blankenship. Yes, sir.

('ai)t. AVestcott. The quartermasters remain four hours

at the wheel, do they not?

Mr. Blankenship. Yes, sir.

Capt. Westcott. That is a pretty long time, is it not?

What rest can an oflicer get standing four-hour watches
and the dog watches? What rest can he get out of 24 hours

—actual sleep? Wliat is it possible for him to get?

Mr. Blankenship. He could get certainly 8 hours' sleep.

(^apt. Westcott. He can?
Mr. Blankenship. Can't he?
Capt. Westcott. I will show you in black and white

where he can only get 5 hours and 45 minutes rest one day,

and the next day he can get 9 hours. One day 5 hours and
45 minutes and the next day 9 hours.

Mr. Blankenship. I do not see that.

Capt. Westcott. If the chairman desires me, I will ex-

plain it.

The Chairman. I will leave it with you. You have the

tioor.

Mr. Blankenship. You can figure it out for me.

Senator Burton. I do not understand you to interpose

any objection to this section 3, which says that upon leav-

ing, or immediately after leaving port, no officer shall take

charge unless such officer shall have had at least 6 hours

off duty within the 12 hours immediately preceding the

time of sailing?

Mr. Blankenship. That has been changed. This is the

first time I have seen the act. I have seen the bill. It

says here:

Shall have had at least 6 hours off duty within the 12

hours immediately preceding the time of sailing.

As I understand it, a man could be working just pre-

vious to the time of sailing, provided he had had six hours'

i-est.

Capt. AVestcott. The night before. If he had had the

night before off, he could do it?

Air. Blankenship. Yes, sir.
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Capt. Westcott. That was put in there for the benefit

of yoii people.

Mr. Blankenship. That isn't the reason it is in there,

I think.

Senator Crawford. Have yon any objection to it that
way?

Mr. Blankenship. No, sir; I can not say that 1 have
any great objection to it that way.

Capt. Westcott. Mr. Chairman, I will say this in regard
to the watches: For the purpose of illustrating the same
1 will cite the general custom as practiced upon the vessels

navigating the Atlantic. The officer who goes on duty at

8 p. m. remains on duty until 12 o'clock midnight. Is that
correct?

Mr. Blankenship. How is that; who goes on when?
Capt. Westcott. Who goes on duty at S o'clock p. m.

and remains on duty until 12 o'clock midnight.
Mr. Blankenship. Yes.

Capt. Westcott. Then he is relieved and after making
an entry in the log book of matters that have occurred
during his watch on the bridge and getting a little mid-
night lunch—of course, you allow him to get a little mid-

night lunch, do you not?
Mr. Blankenship. He can get all he wants. We will

send it to the pilot house for him.

Capt. Westcott. You will?

Mr. BlaTikenship. Yes, sir.

Capt. Westcott. Then he seeks his berth, and by the

time he gets to sleep, it is at least 12.45 a. m. At 3.45 a. m.
he is called. Is that correct?

Mr. Blankenship. Yes, sir—3.50.

Capt. Westcott. At 3.45 a. m. he is called and goes on
watch at 4 o'clock, after having obtained only three hours'

rest. He then remains on duty until 8 o'clock a. m.,

and after having breakfast and a smoke he seeks his berth,

and before he gets to sleep it is 9 a. m.

You would not deprive a man of his smoke at mealtime,

of course.

At 11.15 a. m. he is called for his luncheon, so as to be

ready to go on watch at 12 noon, to remain there until

4 p. m. Then he is allowed to go below for two hours;

in other words, until 6 p. m. At 5 p. m. he must get his

supper. Is that correct?
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Oapt. Westcott. And during the two honrs that he is

off duty he may be able to take a cat nap of half an hour.

At () p. ni. he attain ooes on duty, to remain there until

8 p. m. The short periods ol' rest which he is able to

obtain are divided as follows : Three hours, 2 hours and
15 minutes, and 30 minutes. Total number of hours'

sleep that he can obtain under the most favorable circum-

stances is 5 hours and 45 minutes, exceptino- every alter-

nate day he is able to obtain 9 hours' rest, but the 9 hours
is divided into four short periods.

That is on the Atlantic.

Senator Burton. What are you reading from?
Capt. Westcott. I am reading from my experience.

Senator.

Mr. Blankenship. Captain, do you allow in that time

for sleeping when he is not on watch during the day.

Capt. AVestcott. I am figuring that. I am taking the

24 hours from 8 o'clock right along.

Mr. Blankenship. I asked some of our mates how long

it took them to get into their bunks when they were re-

lieved, and they said that in 15 minutes they were asleep.

You have 45 minutes.

Capt. Westcott. Does not a man go down and get a little

midnight luncheon?
Mr. Blankenship. Of course, if he wants it : it is there

for him.

Capt. Westcott. Do you allow your officers to stand
around on the bridge or on deck and smoke?

Mr. Blankenship. No, sir.

Capt. Westcott. Does not a man Avant to smoke some-
times ?

Mr. Blankenship. Our officers do not stand on the

bridge and smoke. They stand in the pilot house.

Capt. Westcott. And that is so much more the reason
that they should have three watches, because in the pilot

house it is very comfortable, and if a man is sleepy he is

likely' to go to sleep so much quicker when he is com-
fortable. That is a greater reason.

Mr. Blankenship. It is more comfortable, true; but the

windows are wide open, and it is then cold.

Capt. Westcott. I believe they should have comfort,
but I believe they should have a reasonable amount of
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sleep, so that the comfort they get would not cause them
to go to sleep and neglect their duty (pp. 9-16).

* * *

The Chairman. May I ask you one or two questions?
Mr. Blankenship. Yes, sir.

The Chairman. I call your attention to section 3. If

those three mates be employed it would make one addi-

tional mate to each of your ships?
Mr. Blankenship. Yes, sir (p. 17).

* * *

Mr. Blankenship. That is a very simple thing for a
competent officer if he knows his stevedores and he knows
his agents.

^^ow as to the question of this 1,000 gross tons. A ship
of 1,000 gross tons is a very small ship.

Senator Simmons. I want to ask you one question
right there, leaving out entirely the consideration of the

additional cost. Do you mean for the committee to under-
stand that, in your opinion, an additional watch would
not add anything to the safety of the boat, of the cargo,

or of the passengers?
Mr. Blankenship. I mean that absolutely. I mean that

a careful master, a competent master, would not trust his

ship, in time of danger in channels, or in obstructed waters,

to a third officer. The captain is going to have the same
duties he has now; and the third officer would simply be

in the way.
Senator Simmons. Be of no value or of no protection?

Mr. Blankenship. No. If we had a hundred mates on
that boat, the master would have his troubles right straight

along.

Senator Oliver. You do not mean that to apply to all

ships, do you?
Mr. Blankenship. I am speaking of the ships in our

trade.

Senator Oliver. Ships in your class?

Mr. Blankenship. Yes, sir.

Senator Oliver. Then your suggestion is that there

should be some discretion allowed to some bureau or some
person ?

Mr. Blankenship. I say you can not make one rule to

fit all conditions. It can not be done.
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I do not know that there is anything further that I

care to say.

The Chairman. I want to say to yon that, except from
the members of the committee, you are not obliged to ac-

cept interruptions unless you are willing to.

Mr. Blankenship. I am glad to be interrupted, Mr.
Chairman.
The Chairman. Go right on.

Mr. Blankenship. I want to bring out very strongly the

fact that a ship of 1,000 gross tons is a very small ship.

The smallest ship we have is 1,400 tons. She plies be-

tween Philadelphia, Fall River, and Providence.
The Chairman. Is it a freighter?

Mr. Blankenship. A freighter. We have three ships in

that service, all about the same size, but she is the small-

est, and she is one night at sea. She gets into port early

the next evening, weather conditions being favorable.

Capt. Westcott. Does she go around the Sound, outside

the Sound?
Mr. Blankenship. She goes right straight through.

Senator Crawford. Take boats generally that have more
than 400 miles' run, where they are engaged in regular

runs, what Avould be about the average size—more than a

thousand tons?
Mr. Blankenship. It depends on the ship entirely. Take

a ship that has a great many passengers, or she was a
great big ship. I think she would have more officers.

Senator Reed. Why?
Mr. Blankenship. For better protection.

Senator Reed. If it is true that this third officer, third

mate, is an absolute nuisance and in the w^ay, and you can
not trust anything to him anyway, but the master must
look after it all for himself—if that is true on one of your
ships, why is it that he is an advantage on a larger ship?

Mr. Blankenship. He is an advantage in this way

—

what I mean is that an additional man on a big ship—if

there is more life-boat equipment, more passengers to look

after, you would have more men to look after them
;
you

would have better attention given to the life-saving ap-

paratus. But so far as the watches go, I do not see that

there would be any advantage on a trans-Atlantic ship

making a three, or four, or five-days' run.
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Senator Reed. What is a mate's duty?
Mr. Blankenship. A mate on our ships, and, I think, on

all the Atlantic coast ships, in a way is an executive

officer. In the first place, he can act in the absence of

the master.

Senator Reed. He can?
Mr. Blankenship. Yes; if he has a license.

Senator Reed. If he is qualified, he could take the

master's place?

Mr. Blankenship. Yes, sir.

Senator Reed. Why is it, if he is qualified to take the

master's place, that he can not take the master's place

and relieve him at times?
Mr. Blankenship. I think then you would be going-

back to the question of having two masters on one ship.

Senator Reed. On these ships that go on long voyages

the master is not on duty all the time?

Mr. Blankenship. The master is always on duty.

Senator Reed. Not actually?

Mr. Blankenship. Well, I mean the master is always

subject to call, if he is not on the bridge.

Senator Reed. He is subject to call, is he? But when
he is not on the bridge he goes to bed like other human
beings, does he not?

Mr. Blankenship. If conditions are proper, he does.

Senator Reed. Yes. You have a mate who is compe-

tent to take his place, and he does take his place, while

he is in bed, does he not?

Mr. Blankenship. Yes, sir; he takes his regular watch.

Senator Reed. Yes. So that these mates are capable,

if they are competent men—and, you would not employ

any other kind?
Mr. Blankenship. We try to get competent men.

Senator Reed. You try to get competent men to navigate

the ship, the master, of course, being there to be called in

case of emergency?
Mr. Blankenship. Yes, sir.

Senator Reed. Then, if all this bill amounts to is that

an additional man is to be put on and the hours can

thereby be shortened, do you still think he is a nuisance?

Mr. Blankenship. I know none of our masters, if we
employ a third man, would trust his ship to him.

Senator Reed. Why?
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Mr. Blankenship. Because he would think he had not
had experience enough.

Senator Reed. Why can you not get ex])erienced men?
That in what we want you to get.

Mr. Blankenship. You couhl nor have three first mates
on your ship.

Senator Reed. Could you not have three mates qualified

to navigate?
Mr. Blankenship. No.
Senator Reed. Why not?
^Ir. Blankenship. Why there would be no incentive for

promotion. A mate has to start at the bottom and work
his way up.

Senator Reed. Do you tliink that under tlie provisions

of this bill you would be required to lure an incompetent
third mate?

Mr. Blankenship. No. I mean licenses are issued by the

steamboat inspectors. They begin at the bottom and work
up.

Senator Reed. Why could you not employ a good man
just as well as a bad man? There are good men to get,

are there not?
Mr. Blankenship. A man who has been running as a

first mate is not going to accept a third mate's position.

Senator Reed. But still is it not true that there are

men who could be employed for this job of third mate, if

you paid sufficient wages?
Mr. Blankenship. 1 believe we are going to have trouble

getting third mates.

Senator Reed. You think the supply is so short that you
could not get them?

Mr. Blankenship. I think the supply is short.

Senator Reed. Do you not think that a little additional

wages will induce men to qualify?

Mr. Blankenship. We pay good wages. AVe pay the

wages we are asked.

Senator Reed. You say there is a dearth, there is a

shortage?
Mr. Blankenship. I did not say there is a dearth.

Senator Reed. Have you not found out in your ex-

perience that if good wages are offered, good men will

qualify quickly to draw" them?
Mr. Blankenshij). It has been my experience that in
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almost every class of skilled labor to-day, while the wages
have increased, the efjficiency of the laborer has decreased.

Senator Reed. And you think, then, that the more
that you pay

Mr. Blankenship. No ; I do not say that. I am simply
telling you what has taken place, in my opinion.

Senator Reed. You would not say to us seriously—of

course, we are all ignorant on the matters of navigation,

and you must not mislead us—^3^ou would not say to us,

seriously, that it is impossible to get men qualified for

the position of third mate if you paid a reasonable com-
pensation, would you?

Mr. Blankenship. I would not say that; I would say that

if you have a scale of wages—suppose your master is getting

|250 a month, and suppose your mate is getting flOO a

month.
Senator Reed. I am not asking about what your scale

is.

Mr. Blankenship. I am simply mentioning that as an
illustration. Suppose your mate is getting a certain rate,

your second mate is getting a certain rate, and the third

mate is getting another rate.

Senator Simmons. Is there any difference in the license

the three men would have?
Mr. Blankenship. Yes, sir.

Senator Simmons. Please explain that.

Senator Reed. If you will just pardon me, Senator, be-

fore Ave digress.

Senator Simmons. Certainly.

Senator Reed. Now, you have three classes of mates^

—

the first mate and the second mate, and you can have a

third mate. And you do pay them different scales of

wages?
Mr. Blankenship. Yes, sir.

Senator Reed. They do have these three classes now
employed on vessels making long voyages, do they not?

Mr. Blankenship. Yes, sir.

Senator Reed. They do get men of the third class who
are competent to navigate a ship, do they not?

Mr. Blankenship. No, sir; not competent to navigate a

ship.

Senator Reed. AVell, competent to navigate the ship when

they are needed?
Mr. Blankenship. No, sir; I would not say that.
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position?

Ml'. Hlankenship. No ; I mean this : A man starts out.

Some of the lines on tlie Atlantic coast to-day pay, I be-

lieve, as low as |40 a month tor a third officer. That third

officer, he has been a quartermaster, and he has gotten his

liceiis(\ He has the lowest license; he has to take the

lowest licensed position; he has not had experience enough
as an officer. As soon as he gets his license he is not ex-

perienced enough to take charge of a ship.

Senator Reed. You are going back to the question of

the wages of the man?
Mr. Blankenship. No, sir ; I am not going to the wages,

particularly. I am going to the fact that a man goes to sea

and he goes from quartermaster to the pilot house. He is

ambitious, and after studying he gets a license and is a

third mate.

Mr. Duff. And stands watch.

Mr. Blankenship. No; the simple fact of the issuing of

the license does not make them competent to take charge
of a ship and stand watch.

Senator Reed. I know. What you say is very interest-

ing, but our time is getting short.

Senator Oliver. I think that it is rather to the point

;

I would like to hear it.

Senator Reed. Very well. It was not the point that I

had in mind.
Senator Oliver. J thought it was.

Mr. Blankenship. I am trying to follow you. A man
starts from the beginning. He gets into the pilot house;
he is ambitious, and he takes the examination and gets

a license to act as a licensed officer. That license will not

give him the privilege or the right to stand on watch ; to

be in charge of the watch. So he certainly is not compe-
tent, although he is fitted, to take tliis position as third

officer on that ship ; he is not competent. He would not
be fitted to take the third officer, because they stand in

watches, but he will be given a license of third officer in

charge of a watch.
Mr. Mishner. Is tliat under the law?
Mr. Blankenship. I am not positive about that. He has

not had experience as a licensed officer and has not been
in charge of men. Although he has a license right at the
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bottom he is not competent to navigate a ship, and would
not be until he had experience.

J;^enator Reed. Where you misapprehend my question

—

and where my associates here misapprehend it—is in this:

I am not asking whether when a man gets a license that

qualifies liim to run a ship or not. T am asking you
whether or not it is a fact that upon these vessels that

run long distances they do not have three men that are

competent to manage the ship?

Mr. Blankenship. Some of those ships have six or eight

officers.

Senator Reed. They can get them, then? If tliey can

get them on the big ships, why can you not get them on
the smaller ships?

Mr. Blankenshix). That is the point. They would not

be put in charge of the vessel. The vessel would not be

trusted to them. There could be conditions, if everybody

was killed or disabled, when they would do it.

Capt. Wescott. At the same time, probably, I can ex-

plain that a little.

Mr. Blankenship. Go ahead.

Capt. Wescott. Whenever a man receives a license as a
mate, a second or a third mate, but the inspectors issue but

a very few third mates' licenses, it gives him the right to

take charge of a watch.

Senator Simmons. Does it, the third mate's license, give

him the right to take charge of the navigation of a ship?

Capt. Wescott. It gives him the right to take charge of

the watch and the navigation of the vessel during his watch
and to look after the safety of the boat and the passengers,

and if he neglects his duty or uses poor judgment, liis

license will be suspended or revoked, the same as the

masters license.

Senator Simmons. What is the dilference between the

rights, with reference to the operation of tlie shij)? I mean
holding a license of first mate and third mate. Is there any

difference?

Capt. Wescott. Not so far as the fact of liaving charge

of a watch is concerned. There one man is supposed to

have more experience than the other. Where there are

three watches the mate will generally take the 4 to 8

w^atch, and the third mate will take the 8 to 12 watch, be-

cause the captain is generally around more at that time,

and the second innte from 12 to 4.



A pp. 73

Senator Simmons. The duties of all three mates having
licenses are the same, as I understand it. The things that

they may do are also the same?
('apt. Wescott. So far as the bridge work is concerned,

excepting the second officer is considered the navigating

officer.

Senator Perkins. They are all subject to the orders of

the captain?
Capt. AVescott. Yes, sir. The mate who is in charge

of the watch is in charge of the ship for the time being.

He is in charge, unless the master steps on the bridge?
Mr. Blankenship. Yes, sir.

Senator Fletcher. The mate who is in charge of the

watch is in charge of the ship for the time being?
('apt. Wescott. He is in charge, unless the master steps

on the bridge. Just as soon as he steps on the bridge
he is in charge. AVhile the master is off the bridge the

vessel is in charge of the watch.
in regard to what you say about not being able to get

third mates. There is the Pacific Steamship Co., of which
Senator Perkins used to be one of the owners or managers.
They have carried four mates on their vessels for the last

'A'2 years, and a good many times a master would be fourth
mate of the vessel. 1 know three or four ex-masters who
are third mates at the present time, because a third mate
at sea is a better man than a master ashore.

Mr. Blankenship. That is right. We have some second
mates who are masters; not a great many of them, but
some of them.
The Chairman. It is undoubtedly the rule that where

a mate is in charge of a watch, in the absence of the cap-

tain, or the captain not being on the bridge, the mate
controls the ship on his watch.

Mr. Blankenship. The mate in charge of tlie watch.
The Chairman. Whether he is first, second, or third

mate, it doesn't make any difference.

Mr. Duff. If I may just interject these few words. I

think that this bill, where it provides for three mates, con-

templates that those three mates shall be men who can
stand watch.

Capt. AVescott. Absolutely. They are not mates unless
they do.

Mr. Duff. Therefore, I think that what Mr. Blankenship
is trying to impress upon the committee is this: That in
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good weather, on their line of ships, it is not a hardship
to ask the two mates to stand watch 12 hours out of any
24, and then if you put three men on their vessels tliat

third mate, being used, we will assume, during times of

heavy w^eather, Mr. Blankenship means to convey the im-

pression that the minute there is bad weather the master
will take charge of the ship. If he had a hundred mates
on board, it would make no difference to him.

The Chairman : Although the Senate meets at 12, if you
have no objection, gentlemen of the committee, I will be

glad if we could sit a few minutes longer for this hearing.

Unless you have something especially important dovvn

there, we will go on. Have you any objection, Senator

l^urton?

Senator Burton. Something is likely to come up almost

any time. It seems to me it will take cojisiderable time

to finish this hearing.

Mr. Elankenship. Mr. Chairman, I am through.

The Chairman. There is one thing 1 want to call your

attention to. 1 think you and 1 will agree about it, and
1 am only asking you questions for information, and that

is this: While you are undoubtedly right in one sense,

that three mates would not be any greater relief to the

captain—that is, in requiring his presence in case of

emergency—than two mates, yet as between themselves it

would be a relief, because they would not have to spend

such long hours, each of them. They would be four hours

on duty and four hours off.

Mr. Elankenship. Do you not think that eight hours

for a mate is too long aboard ship with nothing to do? It

is dilferent in the tireroom, where a man has a great deal

of manual labor to perform. That is the hardest kind of

work.
The Chairman. You ought to have been here and heard

the argument on the other bill.

Mr. Elankenship. I was here.

The Chairman. They made the same argument about the

fireroom that you are making about this.

Mr. Elankenship. I was here. I wish simply to put

myself on record as saying that you can not possibly make

a law in regard to the officering and manning of vessels

to fit all conditions, even all conditions obtaining on one

steamship line, such as ours, where we have freight and

passengers to look after, and different length of runs. You
could not ])ossibly make a law that would be fair to all.
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The Chairman. Well, gentlemen, we will have to sus-

pend.

('apt. Wescott. I should like to ask just one more ques-

tion. Mr. Blankenship, would you trust a man on the

bridge, one who was not a responsible man?
Mr. Blankenship. No (pp. 20-26).

CAPT. DENIS SULLIVAN, PRESIDENT OF THE
GREAT LAKES & ST. LAWRENCE TRANSPORTA-
TION CO. AND REPRESENTING OTHER INDI-
VIDUAL INTERESTS, OF CHICAGO, ILL.

The Chairman. I want to call your attention to the

fact that this bill relates only to an increased number of

mates; that is all. It has nothing to do with firemen* and
engineers especially; that comes under another bill.

Capt. Sullivan. I just brought that in.

The matter of three mates is something that is entirely

unnecessary on our ships, or on lake ships. I have been

informed since I came here that this act was not intended

to apply to the Lakes at all, but they thought they would
try it on.

With our vessels we work watch and watch, and you
take the same vessels

The Chairman. What is your watch and watch?
Capt. Sullivan. Six-hour watches. On the old sailing

ships that I was on for 24 years I was under the four-hour

watch system. But on the Lakes, and on our vessels, they

are operated the other way, and by choice.

The Chairman. Where you had the four-hour watch you
had three watches, did you not?

Capt. Sullivan. No, sir. We had the same alternate

watches. We had two dog watches in the afternoon, one

from 4 to 6, and the other from 6 to 8.

The only controversy that we have had about the watch
and watch system is the fact that I have insisted, and a

great many other men have insisted, that a watch off in

port must be a watch off on the vessel—there must be a

^\'atch below. We object to a watch that goes off at 12

o'clock and after their dinner go off up town, because in

some cases they may not be in very good condition to go

on watch when they come back. So that we insist, and

we nuike that contention, that if a man wants his watch
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below he is entitled to it, but it must be on the ship; that
he must not go up town and call it a watch below. That
is the contention we make.

Senator Burton. Do you seek to absolutely prohibit
their going on shore while you are in port?

Oapt. Sullivan. Oh, no; a man can go ashore—a certain

number of men can go ashore at the proper time, but they
can not go when they choose the time.

Senator Burton. What are tlie grounds of your objection

to this bill, the substance of which appears on pages three

and four?
Capt. Sullivan. The bill is entirely unnecessary.
Senator Burton. AVhat exceptional circumstances, if

any, do you maintain exist on the Lakes?
Capt. Sullivan. Exceptional?
Senator Burton. First, what are your objections to

these three mates?
Capt. Sullivan. We object to the three mates because

they are not required. Three mates, from the position

taken here yesterday, do not mean anything.

Senator Burton. Why not?
Capt. Sullivan. Because a man on the Lakes, as I

understand it—I am not familiar with the coast, either the

Atlantic or Pacific—but our vessels must always be in

charge of a first-class pilot. It would not make any dif-

ference how many mates you put aboard our ships, they

must be navigated by first-class pilots. A third mate would
not m,ean anything, unless a man was qualified. There
is nothing in the bill requiring three mates that says any-

thing about his qualifications. It says simply a mate. It

does not qualify a man to take charge of a ship, unless

he is licensed to do it.

Senator Crawford. What does this mean where it says

^licensed inates?'

Capt. Sullivan. I beg your pardon.

Senator Crawford. What does this mean where it says

^licensed mates?'

Capt. Sullivan. AVell, he might have a license as a

second-class or a third-class officer. I do not know whether

they issue third-class licenses. I do not believe they do

on the Lakes. I think the second-class pilot is about the

lowest.

The Chairman. This does not classify them into that

grade. It simply relates to mates in general.
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Capt. Sullivan. Well, a mate in general would not

mean very much on our ships.

The Chairman. If your theory is correct, then thei-e

is nobody qualified to navigate a ship on the Lakes except

the captain and the pilot?

ra])t. Sullivan. Yes, sir.

The Chairman. And your mates are not qualitied?

Capt. Sullivan. Yes, sir; our mates are first-class

pilots, and on a great many ships the first mate has a
master's license as well as a first-class pilot's license.

Senator Perkins. If I understand your contention cor-

rectly. Captain, you think that the local inspector has
the authority to provide and to see that ships are properly

manned, do you not, and that this provision is unneces-

sary?

Capt. Sullivan. I think we have alwa^^s been very

successful under that operation. I do not see how you
can change it or better it.

Senator Perkins. That is the only question at issue,

it seems to me, Mr. Chairman.
Capt. Sullivan. I thought the question at issue was

the compelling of all vessels from 200 tons up to carry

three mates.

Senator Perkins. It is.

The Chairman. No; 1,000 gross tons.

Capt, Sullivan. Yes, 1,000 gross tons. I was mistaken.
I beg your pardon.
The Chairman. And where the trip is over 400 miles?

Capt. Sullivan. Yes, sir.

Senator Burton. Now, what do you say about a man
being sufficiently alert when he must stand watch 12
hours in a day—2 watches of 6 hours each—under all

tlie conditions under which your boats sail?

Capt. Sullivan. There is no question about a normal
man being sufficiently alert.

Senator Burton. Does it not overwork him to do that?

Capt. Sullivan. No; there isn't any laborious work on
a ship now. By comparison, I sailed a vessel for 15 years,

and there was more real work in pulling up the two sails,

the mainsail and the foresail, of that ship than there is

in all the work on board a modern ship today.

The Chairman. Do you think that the captain's effort

and the mate's effort in navigating a vessel is not manual
labo]-, in a sense?
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Capt. Sullivan. It is not manual labor.

The Chairman. It requires some brainwork and judg-

ment?
Capt. Sullivan. That is true.

The Chairman. He has charge of the navigation of a

ship.

Capt. Sullivan. That is true. And 90 per cent of the

time he has a vei-y comfortable place to navigate tlie

ship in.

The Chairman. Is not that true of ocean vessels also

when the weather is calm and still?

Capt. Sullivan. I do not want to speak for an ocean

vessel. I never made but one voyage on an ocean vessel,

and I was less than a year old then, and didn't have very

much to say about it. 1 do not know enough about the

ocean trade, either on the Atlantic or the Pacific, to be

able to speak with any degree of certainty.

Senator Burton. Well, now, what do your mates do

on your boats? What are their hours?

Capt. Sullivan. Their hours are watch and watch.

Senator Burton. Beginning what hour—designate the

time.

Capt. Sullivan. Say 6 o'clock in the moi^ning until 12

noon. That would be one watch. From 12 to 6 o'clock

would be the second watch. That is followed along on

those lines.

I would also state that the mates on our ships have

more rest and more sleep than any other ardent ordinary

man working ashore.

Senator Burton. Working from 6 to 12, he eats his din-

ner after 12?

Capt. Sullivnn. He comes on at 12 o'clock.

Senator Burton. Well, now, the man who goes on and
stands watch from 6 to 12?

Capt. Sullivan. Yes, sir.

Senator Burton. He then goes and eats dinner, does

he not?
Capt. Sullivan. Immediately, do you mean?
Senator Burton. Yes.

Capt. Sullivan. Yes, sir.

The Chairman. Then he must eat his supper before

he goes on at 6 o'clock?

Capt. Sullivan. Yes, sir.
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The Chairman. He eats two meals then, and the time

for the two meals comes out of the six hours?

('apt. Sullivan. Yes, sir.

The Chairman. You can not count that much less

than an hour, can you? That «:ives him only five hours

olf?

Capt. Sullivan. That would be out of the 12.

The Chairman. No; out of his watch.

Capt. Sullivan. Well, five hours off his watch, but he

(Hunes in on the other watch on a meal, as you might have

it. This midnight meal there, there isn't much time con-

sumed in that. All these men do not spend 15 or 20

minutes smoking or something of that kind. The majority

of them, especially in cool weather, probably take a cup
of coffee and a sandwich. I think I could safely say

that inside of a half hour, and in some cases 20 minutes,

the watch will be in bed.

The Chairman. Go on.

Capt. Sullivan. We make the contention that our

vessels now are well and sufficiently manned. 1 do not

believe that you could use a third man; I believe he would
be a detriment, instead of a benefit to the ship.

Senator Burton. There is one point about your boats.

They have a size of about 2,300 tons gross. They are

built to go through the Wetland Canal?
Capt. Sullivan. Yes; they are built to go through the

Welland Canal.

Senator Burton. And they are very much smaller than

the average lake freighter or passenger ship on that ac-

count, are they not?
Capt. Sullivan. Very much smaller.

Senator Burton. Can you speak generally of tlie l)oats

on the Lakes?
Capt. Sullivan. Yes. I am responsible for other ves-

sels up to 10,000 tons, that I am in a small way inter-

ested in, and that I am paid to operate.

Senator Burton. Your captains do not stand watch at

all, do they?

Capt. Sullivan. Oh, yes.

Senator Burton. What do you mean? Do you mean
they take the place of one of the mates?

Capt. Sullivan. Our captain will stand on watch.
For instance, if something should come up—

—
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The Chairman. That is not the point. Do not equivo-

cate. The captain is always on duty if there is any
emergency. But the point is, Do yonr captains stand watch
and watch like the mates?

Capt. Sullivan. He does where it is necessary.

The Chairman. But that does not answer the question.

That is where an emergency exists. But does he do it

regularly—right along

?

Capt. Sullivan. I am going to tell you that if something
this afternoon happened, so that the mate
The Chairman. We understand that the captain is al-

ways called on in an emergency at all times; but does he,

as a matter of course, stand watch and watch right along

with the mates?
Capt. Sullivan. There are 12 captains here right off the

bridge, and they would be best qualified to speak of that.

The Chairman. You do not know anything about it?

Capt. Sullivan. Oh^ yes; I do.

The Chairman. AVell, then give us a straight answer.

Capt. Sullivan. The straight answer is that the cap-

tain will very often send the mate below and takes his

watch, if the captain has had his rest and the mate has had
his rest broken. They work in harmony on the Lakes.

There isn't any rigid rule in that respect.

The crew eat in the same room, except the coal passers

and the firemen, who have a mess room of their own ; but

the wheelsman and the mate and the second mate and the

engineers all eat in the dining room.

The Chairman. Do you not know, as a matter of fact,

that the captains of the boats, as a rule, do not stand watch

and watch with the mates, as we understand the term?

Capt. Sullivan. If there was a first-class pilot on watch,

it would not be necessary for the captain to bother.

The Chairman. That does not answer the question. But,

then, if that is your answer, let it stand.

Senator Burton. It is only in case where the mate or

other officer has been deprived of rest, as I understand you,

or where the captain desires to relieve him for the time,

when he has done unusually hard work. The captain does

not, as a regular rule, stand on watch—that is a fact, is

it not?
Capt. Sullivan. Well, as I said a few moments ago,

there are 12 men here right off the bridge—men who are
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operating ships now. My understanding is not as clear

as yon may want on that point. My understanding is that

a captain will stand any watch that is necessary at any
time. His regular watch wouhl be from 6 to 12 at night

and from 6 to 12 in the forenoon, if he was standing his

regular watch.

Senator Burton. Supposing he is going through a nar-

row channel or a dangerous one, where the captain feels

the responsibility of being on hand ; would he send the

mate away?
Capt. Sullivan. Oh no.

Senator Burton. And take exclusive charge himself?
Capt. Sullivan. No. The mate would be there, but he

would have exclusive charge.

Senator Burton. The mate would be standing on watch?
Capt. Sullivan. Yes, sir.

The Chairman. That conies back to what I said—that
the captain is simply there in case of emergency. He does
not stand on watch in the sense that we understand it.

Senator Burton. What do you say about this section 3,

where it says

:

'That it shall be unlawful for the master, owner, agent,
or other person having authority to permit an officer of

any vessel to take charge of the deck watch of the vessel

upon leaving or immediately after leaving port, unless

such officer shall have had at least 6 hours off duty
within the 12 hours immediately preceding the time of

sailing?'

Capt. Sullivan. I do not believe that is necessary. I

will state why—I will give you my reasons for that. We
carried a lot of manufactured steel last year to Montreal.
Our vessels were 8, and in some cases, 10 days lying along-
side the dock, and during the time they were in port, and
Sundays and holidays, all hands have all night in, except
the watchmen. If this vessel lay there 8 days, and the
mate and the captain and all the licensed officers had 8
full nights^ sleep, and on the ninth day she was going to

sail at 6 o'clock, there would be two watches between 6 and
6. Under those circumstances I do not believe it would be
unlawful to ask any of those licensed men to stand a watch.

Senator Burton. Do your men load and unload freight?

Capt. Sullivan. They do not touch the freight.
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Senator Burton. Suppose a man had been at work, how-
ever, from 6 in the morning until 6 in the evening, and you
started out at 6 o'clock. What do you think of having that

man stand a 6-hour watch right on top of the 12 hours'

labor during the day?
Capt. Sullivan. It would depend on the kind of labor.

If it was hard manual labor, I think the man would be

entitled to, and ought to have, some rest. But if he had
had 8 or 10 hours' sleep the night before, I do not believe

he would sufter a great deal by standing a watch from 6

to 12 that night. If he was ashore he would not be in

bed before 10 or 11 o'clock.

Senator Burton. You can see Avhat might arise out of

that situation. It would mean 18 hours' consecutive labor.

Capt. Sullivan. But this would not be consecutive labor.

I would qualify that by saying that the men might be

around the ship, but I would not call that hard labor.

A man may be on duty or on watch but that is not labor-

ing; there isn't any labor attached to it. There isn't any
real hard labor on a modern ship. Everything is done

by power.
Senator Burton. Now, what does the mate do during

these six hours that he is on watch?
Capt. Sullivan. You mean if the vessel is unloading

cargo?
Senator Burton. Yes; all right, take that as an example.

What does he do during those six hours if a vessel is un-

loading cargo?
Capt. Sullivan. There isn't a great deal for him to do

that I can see. He sees if the vessel is properly made
fast. It may be that he would call some man's attention

to a slack rope or a tight rope and have him tighten or

loosen a rope or a winch.

Senator Crawford. He has got to be alert; he has got

to give his attention to it? He has got responsibility on

him all that time, although it may not be hard work?
Capt. Sullivan. He isn't under any great mental strain.

When a vessel is unloading it is necessary that he should

see that the cable is properly managed. If it is a wire

cable, when she comes up a certain distance those cables

have to be eased off a little.

The Chairman. Was not that the case before, without

the modern machinery? The mates did not participate in

loading and stowing; they did not do the manual hibor?
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Capt. Sullivan. There was a good deal more to do in

leaving port, etc.—the handling of great big 8-inch manila
lines, and having them properly put away, and everything.

Now the cable is wound up by a winch.

The Chairman. What do you want a mate around any
Avay for if there is nothing to do? If there is nothing
to do, why have a mate at all around when you are ashore
if there is nothing for him to do?

('apt. 8ullivan. T think they will tell you that as a
rule the nuite stands watch and watch.
The Chairman. Why have him stand watch and watch

where the vessel is tied up if there is nothing for him to do?
Capt. Sullivan. Understand, we will find work for a

steady nuin, and we try to find something for him on a ship.

If he has his regular watch, I do not believe he requires

more than that; I do not believe that a normal man re-

quires much more than eight hours' sleep, and that he
has, and four hours for meals and anything else he may
want.
The Chairman. How can a normal man get eight hours'

sleep when there is only six hours off? Will you tell me
how a man can get eight hours' sleep in one stretch when
he is only six hours off7

Capt, Sullivan. He can take it in two hitches.

The Chairman. Yes, with an interval of six hours. He
can take five hours in one stretch, and then after waiting
six [liours, he can take the other three in the other stretch

;

isn't that it?

Capt. Sullivan. Or the other five, if he wants to do that

;

the other five.

The Chairman. That is, he can get eight hours' sleep

by taking five hours or five and one-half hours in one
stretch, and then after an interval of six hours, get the

other three hours in the next stretch?

Capt. Sullivan. Yes, sir.

The Chairman. That is 3^our idea?
Capt. Sullivan. Yes, sir; that is my idea.

Senator Burton. W^ell, now briefly, I wish you would
tell what the mate does on one of your boats. You have
this six hours he is on watch. You have told what he does
when the boat is in port. What does he do when the l>oat

is on her voyage?
Capt. Sullivan. He stands his watch. If it is his watch,

lie is on deck. He has his watch.
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Senator Burton. What are his responsibilities?

Capt. Sullivan. His responsibility would be to be up
on the bridge or forward of the pilot house or in the

pilot house.

The Chairman. He is navigating the sliip, isn't he?
Capt. Sullivan. Yes; certainly.

The Chairman. For the time being?
Capt. Sullivan. Yes, sir.

The Chairman. Well, go ahead. We liave so many more
to hear.

Capt. Sullivan. I just simply spoke in answer to your
(piestions. Now, in regard to the proposition of having six

hours below before the vessel goes to sea. We have no
objection to that—not the slightest.

Senator Burton. Six hours out of twelve?

Capt. Sullivan. Yes; we haven't the slightest objection

to that. We do not think it is necessary, but we haven't

the slightest objection.

The Chairman. What you object to, as I understand it,

is having more than two mates in any case?

Capt. Sullivan. Yes, sir.

The Chairman. You look upon that as unnecessary?

Capt. Sullivan. As unnecessary. The business on the

Lakes is simply a matter of pilotage. Pilots is what we
have in mind as officers. Any good smart young fellow

can become a mate. I heard yesterday of a deck mate or

some other kind of a mate. Any good bright, smart fellow

could do that; and I think from the scale of wages that

was stated here yesterday that we pay our seamen more
than the third or fourth mate gets on the coast. I do not

know whether it was the Atlantic coast or the Pacific coast

they had up yesterday, but we pay our seamen more than

they pay their third or fourth mate.

The Chairman. I understood yesterday that some gentle-

men said that |45 a month was paid for the third mate.

Capt. Sullivan. We pay our seamen more than that.

The Chairman. You pay them |45 a month and board?

Capt. Sullivan. We pay them |55 and |(>5 in the winter.

The Chairman. For a month or two?
Capt. Sullivan. No; for three months. We raise them

the 1st of September.

A Voice. The 1st of October.

Capt. Sullivan. The 1st of October the advance takes

place.
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The Chairman. That makes two months.

Capt. Sullivan. It takes two months or a little over.

The Chairman. If there is nothing more, we will hear

some of the other gentlemen.

Capt. Sullivan. Mr. Chairman, just a minute. There

was a statement here that some of the masters now sailing

ships made in regard to the conditions, etc., that they

would like in the record; they wanted me to present it.

The Chairman. It will be put in. You do not care

about reading it, I suppose?
Capt. Sullivan. No; I do not care about reading it.

Senator Burton. Have it signed, of course.

Capt. Sullivan. You would like them to sign it?

Senator Burton. We would like to have them sign it,

and then it will be put in.

The Chairman. After it is signed it will go into the

record.

The paper referred to is as follows:

H. R. 23676. BEFORE THE SENATE COMMITTEE
ON COMMERCE.

The undersigned respectfully submit to the committee
the following statement against the passage of the so-called

'Hardy^ bill in the form in which it jjassed the House.
In order that the committee may have the point of view

of those who present this memorandum, we preface it with
the following statement as to those who sign it. The
names and practical experience of the signers are as fol-

lows (pp. 29-37) :

* * *

We further preface what we have to say with the state-

ment that the entire maritime experience of every one of

the signers of this petition has been confined to the Great
Lakes, and we speak with respect to conditions there ex-

clusively.

The custom as to watches on the Lakes has been six hours
on and six hours off duty, but in the case of the forward
crew it has become a general rule to have the lookout and
wheelsman divide their six-hour watch into three-hour

watches—that is, three hours' watch at the wheel and three

hours' wat/h on the forecastle lookout—the effect of which
is that four men are qualified for the position of wheelsman.
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As to the licensed officers on the forward crew, the situa-

tion has been that the inspectors, under authority of

law, have named as the complement of licensed officers

one master, who is also a first-class pilot, and two pilots,

who act as and are designated mates. The master is re-

sponsible at all times for the navigation and safety of

the ship. The mates alternate in six-hour watches, the
shifts being from 6 to 12 and 12 to 6.

Freight traffic on the Lakes is divided into what is

termed 'coarse or bulk freight' and grain in the one class

and package freight in the other. The coarse or bulk
freight consists for the most part of iron ore being trans-

ported down the Lakes and of coal being transi3orted up
the Lakes. The loading of bulk freight is done entirely by
machinery, and the crew has to attend only to the neces-

sary shifting.

We are opposed to the new provisions of the bill.

We see no necessity for having three mates on boats in our
traffic. While perhaps members of the committee may be
disposed to give little weight to the question of expense,
and while we concede that the matter of expense should
not be conclusive, still we have to say that the item of

expense would present a real question in connection with
the management of the vessel. The cost of a third mate
would be considerably over $100 a month.
A large number of boats on the Lakes are operated with

only partial and in a great many cases with no insurance,

many of these ships being valued at from three to four
hundred thousand dollars each. We maintain that the

managers and owners of these vessels, looking at the ques-

tion from a purely business standpoint, and having in

mind the dangers of navigation and all the incidents of

the business, are interested in, and as a matter of fact

do, irrespective of Government laws and regulations, pro-

vide the very best and most efficient help to navigate and
operate the ships carefully and safely, and the records Avill

show that tlie operation of ships on the Great Lakes has
in recent years been extraordinarily free from loss of life

and property.

We recognize in this bill an effort to bring about a
straight eight-hour day on ships. We contend that con-

ditions as to labor on ships is so different to that on land

that the argument applied in favor of the eight-hour day
on land is not applicable on ships.
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On the watch and watch system as now practiced on the

Lakes the members of the crew have 12 hours off duty in

every 24. This is sutlicient time for sleep and rest. It

is well known that the amount of sleep required by an
average man is about 8 hours out of 24 and that no person
in normal health requires or indeed should sleep 12 hours.

We give it as our best judgment, based on our experience,

that to have three mates on these boats is unnecessfiry,

and it is our opinion that the presence of men on a boat
who work but 8 hours out of the 24, leaving them IG hours
off duty, would tend to demoralization of the otlier members
of the crew.

As illustrative of the lack of appreciation of conditions

regarding lake navigation shown by the draftsnmn of this

bill we call attention to a situation that would arise under
the provisions of section 3. Bj the terms of this proposed
law no officer, including the master of a vessel, may take

charge of a deck watch ''upon leaving or immediately after

leaving port unless such officer shall have had at least 6

hours off duty within the 12 hours immediately preceding
the time of sailing.'^ Let us say that a package freighter

is coming down the Lakes and is to make a t^vo-hour stop

at Detroit to discharge and take on freight. When the

vessel leaves Lake Huron and enters the St. Clair River at

Port Huron, 62 miles from Detroit, the captain goes on the

bridge and takes charge of the navigation of the ship. It

is a five or. six hours' run to Detroit. If the vessel ties

up in Detroit for only two hours and then proceeds on the

voyage to Lake Erie, the captain may not, under this law,

take charge of the deck watch and navigate the vessel

through the narrow channels of the lower Detroit River.

Surely the mere statement of the practical working of this

proposed legislation is sufficient argument against it.

There is a provision in section 3 of the bill that, while
in port, no licensed officer shall be required to do duty to

exceed 9 hours in 24, except in cases of emergency. This
is entirely unnecessary as to lake boats, which operate on
the watch and watch system. The term "licensed officer"

includes an engineer, and while there may be some question
as to the exact meaning of the language of this provision

as applied to engineers, we think it might be construed to

mean that when a steamer is in port with steam on, tliree

engineers would be required, in order to comply with the
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provisions of this amendment and the existing Government
regulations.

It has already been suggested in this hearing that there

would not be much difficulty in providing men for American
ships to meet the three-mate requirements. We suggest,

however, that if this law became etfective, it would apply
to some six or eight hundred steamboats on the Great
Lakes, and, in all seriousness, we state that we do not

believe that men could be obtained now or the necessary

number of men educated to satisfy the requirements, at

least within several years.

On account of the foregoing considerations, we are of the

opinion that the ^"^Hardy*' bill, as now drawn, should not

apply to the Great Lakes, and we think that the matter of

naming the complement of officers and men of lake ships

should be left where it now rests—that is, with the officers

of the Inspection Service of the United States Government.
Present conditions are satisfactory, and we do not know

of any demand, so far as the Lakes are concerned, for these

proposed changes.

Kespectfully submitted.

DENIS SULLIVAN. CHAS. J. AUTTERSON,
JOHN DOHERTY. H. S. LYONS,
C. L. HUTCHINSON. GEORGE F. LYNN.
W. E. LLOYD. J. S. WOOD
W. G. STEWART. G. D. TULIAN
T. G. SIMMONS. CHAS. A. BENHAM.
M. G. ALLEN.

(pp. 37-89.

CAPTAIN WILLIAM A. WESCOTT, PRESIDENT OF
THE CALIFORNIA HARBOR, MASTER, MATE,
AND PILOT OF THE PACIFIC, AND REPRESENT-
ING THE NEPTUNE ASSOCIATION OF NEW
YORK.

''Mr. Westcott. Mr. Chairman and gentlemen of tlie

committee, I will first take up the matter of three watches

on vessels of 1,000 tons and over on trips of 400 miles and
over and the hours that the officers are required to be on

duty while in port and also their duties while at sea.
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I desire to state before I proceed, as I have stated before,

that the bill was not intended to apply to the Great Lakes;

that it was intended to apply to ocean and coastwise sea-

lioinjr vessels. I believe I made that clear the other dav.

Senator Burton. I may say in that connection, Captain,

that some one spoke to me in regard to it, and I had a

conversation with you, and I notified certain paities out

on the Lakes that T understood it was not intended to apply

to the Lakes.

Mr. Westcott. I told you tlie same thing. Senator, as

I stated to the committee. It is only through the evidence

that was produced before the subcommittee of this com-

mittee in reference to H. R. 23673

—

Mr. Simmons. As a matter of fact, it does not apply to

the Great Lakes, I understand.

Senator Burton. There is an ambiguity. I am inclined

to think it does. We find on examining the statute that

there is some degree of uncertainty. Even Mr. Chamlier-

lain and Gen. Uhler disagree about that—disagree at least

on some provisions.

Mr. Westcott. Mr. Chairman, on seagoing vessels on the

Pacific coast it is the custom for the w^atches to be divided,

into three 4-hour Avatches and two 6-hour watches; that is

to say, from 12 o'clock midnight to 4 a. m. and from 4 a. m.

to 8 a. m. From 8 a. m. until 12 o'clock noon, and from
12 o'clock noon to 6 p. m., and from 6 p. m. until 12 o'clock

midnight, w^liich makes a total of 24 hours.

That, you see, is different from the w^atch on the Atlan-

tic—what we call three fours and two sixes.

Senator Crawford. You say that is universal?

Mr. Westcott. That is universal on the Pacific—three

fours and two sixes.

Senator Burton. Let me understand that. What is the

reason for that? Is it preference of the men, or why should

there be that difference?

Mr. Westcott. That is so they can, in place of only get-

ting a half an hour's sleep—a short snatch of sleep during
the dogwatch—they can possibly manage to get four and
a half hours' sleep at one stretch, while they can not do
it by the other watches at any time The longest they
can get by the other watches would be about three hours.

The Chairman. Just explain what tlie dogwatches are.

Mr. Westcott. The dogwatches are between 4 o'clock and
8 o'clock. Thev are divided from 4 to 6 and from 6 to 8.
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The Chairman. In the afternoon?
Mr. Westcott. In tlie evening.

Senator Crawford. They are 2-hour watches?
Mr. Westcott. It makes two hours.
Senator Crawford. All this was brought about by the

request and demand of these men themselves?
Mr. Westcott. Thej' do that in order to get a little more

sleep on such watches than what they would on the other
watch system on the Atlantic.

By the Pacific coast two-watch system, an officer can get

eight hours in his berth by retiring immediately after his

meals, but the eight hours' rest is divided in one day into

two intervals and every alternate day into three intervals

an officer.

But, Mr. Chairnmn, six hours on duty for an officer in

foggy weather or in congested Avaters, is too long for any
man to be on the bridge and do his duty properly.

Not only do the owners, shippers, and the traveling public

expect ship's officers to keep themselves posted in regard
to navigation, aids to the same, rules of the road, drill

their crews, see that all life-saving appliances are ready
at all times for immediate use, and also that the ship is

kept in a sanitary condition, but the Government will sus-

pend or revoke any licensed officer's certificate if they fail

to perform any of the duties as above enumerated.
The lookouts and quartermasters should be trustworthy

men, and they should be given a sufficient amount of time
off duty for rest, but it makes no difference how many
lookouts there are on watch, or if they fail to report any
danger, the Government holds the officer on watch respon-

sible in all cases, or if an officer fails to report any acci-

dent to the ship or any defects in the ship or her equip-

ment, the United States steamboat inspectors will suspend
or revoke their license, or if they wilfully or unreasonably
refuse to serve in their official capacity as authorized by
the terms of their license, their licenses may be suspended
or revoked'' (pp. 102-108).

* * *

''That is what we are up against, Mr. Chairman, with
regard to criminal prosecution. 1 will now refer to the

hearings held before the Committee on Merchant Marine
and Fisheries on the 1st day of February, 1912, which
deals with the present watch system and the hours that
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the mates have to be on duty while in port at the present

time, but before I proceed I consider it a very opportune

time to state that on h)ng voyages it is one of the duties

of the deck offlcer, who has the 4 to 8 a. m. watch, to take

an observation at 8 a. m. before he is allowed to go off

watch to ascertain the longitude the ship was in at the

time of observation, and after he has had his -breakfast he

is required to work out the sight in his watch below.

This is necessary to enable him to get the ship's position

at noon; after he has taken his noon observation to ascer-

tain the ship's latitude and longitude, also the course and
distance nmde good by the vessel for the previous 24 hours,

which will extend the time that an officer is really on duty

from 13 to 14 hours out of the 24.

It is the custom on all well-regulated steamship lines

that the officers, after being relieved from duty in the

night time, are required to take a look through the various

parts of the ship and see if everything is in its proper

order, and the officer must make an entry in the pilot-

house log book to that effect before he is allowed turn in.

Senator Burton. I would like to ask a question right

there. Is tlmt universal in the Pacific, Atlantic, and on the

Lakes?
Mr. Westcott. In all well-regulated steamship lines,

Mr. Chairman.
The Chairman. State that again; I didn't quite catch it.

Mr. Westcott. As to the observation and everything?

The Chairman. No; the first part of it that you read.

Mr. Westcott. It is the custom on all well-regulated

steamship lines that the officers, after being relieved from
duty in the night time, are required to take a look through

the various parts of the ship to see if everything is in

order, and the officer must make an entry in the pilot-house

log book to that effect before he is allowed to turn in.

I will state, Mr. Chairman, that I was for a good many
years an officer in the Pacific Coast Steamship Co., plying

from San Francisco to San Diego and up north as far as

Alaska, also on Puget Sound, and the officer came off watch
at 12 o'clock at night. He had to go below decks and
crawl over the freight to the cargo ports—they have four

cargo ports—to see if everything was in good order with

the ports in the event that the clamps, on account of the

vibration in the ship, might loosen up and drop down and
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eau.se the port to leak and damage the cargo and endanger
the lives of passengers.

Senator Burton. Of course, on a tugboat that would not
apply.

Mr. Westcott. That would not apply on a tugboat; that
would not be necessary.

The Chairman. They must enter it in the log.

Mr. Westcott. They enter it in the log.

The Chairman. Before they retire.

Mr. Westcott. ^iolds and ports O.K.'

Mr. Lyons. I would like to ask you if you mean that
that applies to the Great Lakes?

Mr. Westcott. I say in all well-regulated steamship lines.

If it is not done, they are not well-regulated steamship
lines, because an officer will leave the bridge and go to

his berth and turn in without knowing in what condition
he leaves the ship for the other ofhcer to take charge of

—

and it is not a well-regulated ship.

Mr. Lyons. Can you state with regard to regulating
ships on the Great Lakes. Do you know of our conditions
there?

Mr. Westcott. This is general.

Mr. Lyons. I would like to say that that would not
apply to one of our ships on the Great Lakes. We have
some well-regulated lines there, and it is not necessary
for an officer of one of our ships to crawl down through
the cargo to the hold of a ship after he is relieved from
duty at night. It is not done on any ship on the Great
Lakes.

The Chairman. Is he not required to make an entry in

the log?

Mr. Lyons. Not after he goes off duty.

The Chairman. Does he not make an entry in the log

at all?

Mr. Lyons. He makes the entry in the log from time to

time of passing i^oints during his watch.

Mr. Wescott. Mr. Chairman, I believe that should be left

in the hands of the committee to decide on that point,

whether the line is a well-regulated line unless it is done.

Senator Burton. You speak of that as a custom. That
applies not only to the master but to the mates, does it?

Mr. Wescott. No; just the mates—the watch officers.

Senator Burton. Not to the master?

Mr. Wescott. Oh, no, sir.
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Senator Burton. But to the mates?
Mr. Weseott. To the mates; yes, sir.

Mr. Chairman. I desire to read into the record the

condensed judgment of Mr. Justice Higgins, of the Austra-

lian Commonwealth Arbitration Court, as regards marine
officers' hours of duty in Australia, and also a synopsis

of his honor's judgment, the said judgment being printed

verbatim (pp. 25 to 34) in the hearings held on the 1st

day of February, 1912, before the Committee on the Mer-
chant Marine and Fisheries.

The Chairman. Do you want to read it to the committee
or just put it into the record?

Mr. Weseott. I want to read it.

The Chairman. Is it very long?

Mr. AVescott. No; it is the condense*! decision of Mr.

Justice Higgins regarding marine officers' hours of duty
in Australia:

Marine Officers' Hours of Duty in Australia.

The judgment of Mr. Justice Higgins, of the Australian
Commonwealth Court, respecting the claims of the Au-
stralian Merchant Service Guild for improvements in many
dilferent ways in the conditions of those commanding and
officering vessels registered in the colony:

1. The wages shall be payable not only for the term of

the voyage or engagement the subject of agreement, but also

for at least one calendar month thereafter, or after the

shipowner has intimated in writing to the master or officer

that it is not intended to reengage him.

But, Mr. Chairman, they would have to pay him one
month's extra pay even if they did not hire him—did not
wish to have him any longer, or did not desire his services

any longer, rather.

2. In each year every master and officer shall be entitled

to leave of absence on full sea pay, the master for a con-

tinuous period of 21 days, and the officers for a continuous
period of 14 days. With consent of the shipowner leave
may accumulate for three years.

3. Every master and officer shall be entitled to be absent
from his vessel at his home port from the expiration of one
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hour after the vesel has been safely berthed until two hours
before the time fixed for departure.

4. Except as provided in clauses 2 and 3, every master
and officer shall be liable to duty any time in port, but not
for a period exceeding in each day eight hours.

5. If a master or officer be required to do duty in con-

travention of clauses 3 and 4, he shall be entitled to over-

time payment, a master at the rate of 5s. per hour and an
officer at the rate of 2s. 6d. per hour.

That would mean, Mr. Chairman, a dollar and a quarter
an hour.

The Chairman. For the master.

Mr. Wescott. The master, and half of that for some of

the officers.

6. Relieving officers, if they are certificated officers, shall

be paid for the time of relieving at a rate not less than the

wages of a second officer employed on the vessel.

7. Whenever meals are 'not provided for a master or

officer on his ship (except during his leave of absence), he
shall be paid a victualing allowance, a master at the rate

of 10s. per day and an officer at the rate of 5s. per day.

8. Whenever a master or officer has to pass for the

purposes of the shipowner from one port or place to an-

other, he shall be paid his reasonable traveling expenses

at first-class rates. The shipowner shall also pay any
reasonable expenses of the master incurred in the service

or in the interests of the shipowner.

9. Whenever a master or officer has to change his home
jjort in consequence of a transfer from one service or ship

of the shipowner to another, he shall be allowed, on giving

reasonable notice, free first-class passage for his family and
effects, in any vessel of the shipowner that goes to, or

toward, his destination.

10. The shipowner shall make arrangements whereby
any badges, buttons, etc., required for the uniform of a

master or officer shall be supplied to him at the lowest

rates ])ossible and without profit to the shipowner.
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The Cliainnan. Captain, we have a good deal of work to

do, and 1 may say that all that you have been reading so

far is not germane to this bill.

Mr. Wescott. It refers to the conditions of the officers,

does it not—showing the conditions that other men have,

which are far more drastic than what we are asking for.

Senator Crawford. Suppose you give it to tlie stenog-

rapher and let it be printed in our minutes?
Mr. Wescott. I would like to read into the record in

regard to the responsibility of the officers.

The Chairman. That is all right.

Mr. Wescott (again reading from the record of the House
liearings) :

The Hespoiisibility of Oflicers.

I may add that I have been impressed by the extraordinai'y

responsibilities laid upon masters and officers—especially

masters—by the rules and instructions of the companies. I

do not deprecate these responsibilities; they are i)robably

necessary, from the nature of the seafaring calling, but

they ought to be taken into consideration. Under the in-

structions of the Union Co., of New Zealand, for instance,

the master must bestow 'unceasing care and attention.^

He is responsible for the navigation, discipline, comfort

of passengers, cargo; and, whatever duties may be dele-

gated to the officers, he is primarily responsible for every-

thing. He must see that the officers are acquainted with

the company's regulations and see that their duties are

discharged properly. Any serious breach of the regulations

or any accident caused by willful neglect or default, even

against the captain's orders, entails (according to the

instruction) dismissal or reduction in rank.

The presence of a pilot does not exonerate him. It is

hardly too much to say that the master guarantees the

safety and proper working of his ship at the risk of his

livelihood and of his life.

'Badly treated workers'—this takes in, Mr. Chairman,
the subject with regard to the treatment of tbe seafaring

class.

Senator Crawford. He is describing conditions in

Australia.

Mr. Wescott. Well, the same condition applies here, the

same one.
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most other workers. They are more helpless than other
workers, probably owing to their perpetual movement and
dispersion and their diillculty in organizing and in taking
combined action. Officers, naturally, with their hopes of

l)romotion, are the last to organize themselves. The ambi-
tion of a seaman, one witness told me, is to get a job

ashore; and one can hardly wonder at it. The low wages,
and the homeless, wandering conditions are rapidly tending,

1 understand, to deplete the British merchant service of

i>]itish men, and to fill the British ships Avith foreigners.

1 believe that applies, Mr. Chairman, very strongly to

our merchant service.

Senator Crawford. 1 would like to get right down to the

l>oint of tinding out how much of this is work and how
much is not.

Mr. Wescott. Mr. Chairman, in the hearings of February
1, 1912, before the Committee on Merchant Marine and
Fisheries, evidence was adduced showing that the officers

and mates on ocean and coastwise going vessels are re-

quired to be on duty from 10 to 24, 36, 48, and 60 hours
while in port without any rest. It is also shown that a

great many times they were required to be on duty 48

hours in port and then go on the bridge and stand their

watch. I would request that No. 17 of the letters, as printed

in the hearings of February 1, be inserted in this record.

The Chairman. You may hand it to the stenographer,

and it will be inserted in the record.

Mr. Wescott. You have, Mr. Chairman, the original of

them in your possession. I have turned them over.

The letters referred to are as follows:

San Francisco, Cal., March 12, 1911.

To Mr. William Wescott,
President California Harbor No. 15:

1 hereby bring to your notice the excessive working hours

that the officers of this ship, and in this company in gen-

eral, are required to work, hoping that you will in some
way try to have the same rectified.

On our arrival at Honolulu, February 21, 1911, I was
required to work from 4 a.m. until February 23, 6 p.m..
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without rest or sleep exeepting the meal hours, and some-

times we don't get them; on our stay in port we are

working night and day. In San Francisco no steamship

company requires their officers to work after 5 p.m., and
1 think this company should be compelled to observe the

same rule. At sea, w^ien you have the morning watch
on deck until 6 p.m., as everybody is required to work
a sight, you go on watch at 4 a.m. At 8 a.m. you are

relieved and get your breaktast, then you go to work a

sight tor noon; at 11.15 you get your lunch, and go on

the bridge and work your noon position. At 12 noon
you go on watch until 6 p.m. So you see that every other

day you have 16 hours in one stretch on deck. The work-

ing conditions imposed on the olticers in this company are

outrageous, to say the least, as we receive no extra com-

pensation. We work Sunday, nighttime, and at all times,

getting no time off.

This is only one instance, as an example of what treat-

ment we receive. Any man, even if he goes to sea, likes to

see his family sometimes, but on board this ship you can not

get any time off, not even the night when in port.

Hoping that you will take this matter up with the Matson
Navigation C.'o. at your earliest opportunity.

The officers on this ship and in this company receive

worse treatment than the convicts in a penitentiary. While
in San Francisco we were compelled to work most of the

time all night, sometimes until 1 p.m. Also we feed our-

selves in San Francisco and received a dollar a day board

money, but when working at night the company does not

think we need to eat, as we receive no money for any meals
at night.

Do you think that under these conditions an officer is able

to do his duty as he should when at sea in a vessel that

carries passengers, or do you think that he can be held

responsible by the United States inspectors if anything

happens? I think that as the Government holds the officers

responsible that they should see that they also get reason-

able working hours, so as not to endanger human life by
inhuman and greed}^ shipowners.

1 remain.

Yours, respectfully.
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The follOAving are the hours that the mates on the steam-

sliip Wilhelmina were on duty while in port during the

months of June and July, 1911

:

Hours.

Honolulu :

Tuesday, June 13, 1911, 6 a. m. until 11 p. m IT

Wednesday, June 14, 1911, 5.30 a. m. to 5 p. m.

;

6 p. m. to 12 on watch; total for the 24 hours . . IJi/o

Hilo:

Thursday, June 15, 1911, 4 a. m. to 8 p. m 16

Friday, June 16, 1911, 7 a. m. to 6.30 p. m liy^

Honolulu

:

Sunday, June 18, 1911, 6 a. m. until 10 p. m 16

Tuesday, June 20, 1911, 6 a. m. until 6 p. m 12

San Francisco:

Tuesday, June 27, 1911, 4 a. m. until 9.45 p. m. ... 17%
Saturday, July 1, 1911, 6 a. m. until Sunday, July

2, 5 p^ m 35

Monday, July 3, 1911, 6 a. m. to 11 p. m 17

Sunday, June 4, 1911, 7 a. m. until 2.30 p. m 71/2

Monday, June 5, 1911, 7 a. m. until 9.30 p. m 141/2

Tuesday, June 6, 1911, 6 p. m. until 5 a. m 11

Honolulu

:

Tuesday, June 13, 1911, 4 a. m. until 6 p. ni 14

Wednesday, June 14, 1911, midnight 12 until 6 p. m. 18

Hilo:

Thursday, June 15, 1911, 6 a. m. until 6 p. m 12

Friday, June 16, 1911, 7 a. m. until 6.30 p. m 111/2

Honolulu

:

Sunday, June 18, 1911, 4 a. m. until 10 p. m 18

Tuesday, June 20, 1911, 7 a. m. until 6.30 p. m. . . .
lli/>
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San Francisco

:

Sunday, July 2, 1911, midnight until 8 a. ni 8

Sunday, July 2, 1911, 2 p. ni. until 6 p. ni 4

Monday, June 3, 1911, 7 a. m. until 10 p. m 15

Sunday, June 4, 1911, 7 a. m. until 2.30 p. m 71/2

Monday, June 5, 1911, 7 a. m. until 9.30 p. m 141/0

Tuesday, eTune 6, 1911, 7 a. m. until 10 p. m 15

Honolulu, December 6, 1911.

It is to be hoped that all licensed officers of the United

States, mercantile marine service Ayill get together in this.
* *

I wish to state that I think it is high time that some
steps were taken to reduce the long hours that a deck

officer of the American merchant marine is required to be

on duty, both in port and at sea.

It has always been a mystery to me why the deck officers

should not stand in three watches while at sea, and not

be required to work more than nine hours in any one

calendar working day while in port, as well as the engi-

neers of the American merchant marine. If the deck officer

goes to sleep, he can cause every bit as much damage as

the engineer asleep, for he may not only sink the ship he

collides Avith, but his own as well.

During an extensive period, comprising several years, I

have sailed to the Orient in various ships, during the whole

of which time I was kept standing in two watches, which,

although I found hard during the long distances between

ports, was as nothing compared to the hours I had to

keep when on the Chinese and Japanese waters, where,

after I Avould be down my hatch for a considerable period,

ranging from 12 to 24 consecutive hours, after just coming

off watch and when the cargo was all finished, I would

find V it would be my watch again, so I would be forced

to go on the bridge again and take charge of the ship

during my watch, though I would be so sleepy and tired
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I could hardly hold my head up, and the vessel and cargo
might be worth several million dollars, with anywhere from
800 to 1,000 lives aboard, and traveling in the dark amongst
all kinds of shipping, both large and small.

The bill is O. K. and requires no amendments. It should
be passed, not only for the benefit of the licensed officer, but
for the traveling public whose lives are more or less in

danger when an officer is compelled to take a watch after

having been in the hold attending to the cargo from 12

to 24 hours.

It is impossible for any man to keep a good lookout who
hasn't had a proper amount of sleep.

The Pacific Mail Steamship Co. compel officers who
serve on their vessels trading to Japan and China, whilst

in Japanese ports, to Avork all day and stand watch all

night without having had any sleep in 24 hours.

If a man makes a complaint, you are told to pack your
bag.

Pass the bill and lessen the loss of lives and property.

I have little confidence in the ability of licensed men to

better themselves, and advise all such mariners to do as

98 per cent of school-ship boys have done, seek berths

ashore and leave the sea to the foreign rabble that already

seem to overload the American ships. This bill will never

pass, because the transportation interests at Washington
will kill it.

Respectfully,

T am heartily in favor of the amendment to the bill as

above outlined. It is a disgrace and a reproach to the

American merchant ^marine that deck officers in vessels

of a class and type engaged in the oriental run should be

required to stand two watches.

Can it be wondered at that the career of a deck officer

holds no allurements to Young America? I fear, though,

that the proposed amendment will stand but a very slim

show whilst the lawmaking machinery is in the hands of

our masters.
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I am very much in favor of the three-watch system, be-

cause with only two watches I believe an officer can not do

justice to himself or his employer while in charge of a

watch, especially after working cargo for the previous 24

liours.

It is a physical impossibility for anyone to work cargo

long hours in port, stand watch and watch at sea, and then

keep a careful and intelligent watch on the bridge.

All foreign passenger steamers that I have noticed kept

three watches.

Kespectfully.

San Francisco, March 31, 1910.

Wm. Wescott, Esq.,

President of the American Association for Masters, Mates

and Pilots.

Sir : In reply to your note of request of the 30th ultimo,

asking my opinion as regards conditions now generally ex-

isting throughout the XTnited States merchant marine, I

beg to say:

To question No. 1 in above-mentioned request, as to how
many officers stand a watch at sea: I find that the two-

watch system is the one mostly prevalent and in vogue

throughout the United States merchant marine. The divi-

sions of watches are generally 4 hours on duty and 4 hours

off, making the total hours on duty 12. This, however,

does not include the time that in many instances the chief

officer of a ship has to spend of his watch below superin-

tending work of the general upkeep of the ship, making a

length of working hours that can not be found in any other

jjrofession, on land.

Question No. 2, referring to loading and discharging and
the superintending of cargo while in port: The conditions

generally to be met with are these : While the ship is load-

ing or discharging general cargo or other merchandise the

officer has to see all cargo stowed or, in the case of dis-

charging, landed in good shipshape condition, and keep a
correct check on same. The rules and regulations call for

I
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one officer to be on board at all times. He, the officer who
has first turn on board, is thus bound to the ship for 48
hours before he may leave the ship and in many cases does
not even get the chance, as the ship has left the port and
gone to sea before his turn of furlough comes around.

Question No. 3. The gross tonnage of the ship on which
I am employed is 4,400 and is sailing in various over-sea

trades.

Question No. 4. Our ship has no certificate for carrying

passengers.

Question No. 5. No; I do not, on any basis, consider

an officer as reliable when working under the two-watch
system as those who stand three watches, for the reason

that he does not get adequate rest and sleep for the pre-

carious responsibility imposed upon him in preserving life

and property on the high seas.

Question No. 6. Our firm has a fleet of 29 ocean-going

steamers, all of which carry three officers with a three-

Avatch system at sea.

Wishing you all success in your endeavor for the better-

ment of your craft, I am

Truly yours,

JENS. S. GADE.
Second Officer British Steamship

"Strathbov-'

I believe that the proposed amendment would go far to-

ward reducing the number of collisions and stranding of

steam vessels, as 1 have taken charge and have seen other

officers take charge of the deck when leaving port so ex-

hausted, both physically and mentally, as to be unfit to

have charge of the watch, especially in foggy weather and

on dark nights when every sense should be alert. And on

ocean-going vessels each officer must do the greater part of

his navigation after being relieved, which often extends the

12 hours a day to 13 and 14 hours.

The officer does not need the j)receding watch off unless

vessel sails after 5 p.m. Then lie should have afternoons

below to sleep. Also, if vessel ari-ived early in the
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morning, the officer that stood the 12 to 4 watch should

he given 4 hours below to sleep, else he may be compelled

to stand watch or work from 12 midnight until 5 p.m. the

same day—17 hours at one stretch.

On the last voyage to Eureka we arrived off the bar at

10.30 p.m. October 10, the first mate being on deck. At
6 a.m., October 11, vessel crossed in. Was fast at 7 a.m.

and commenced loading cargo. Moved ship between 12

noon and 1 p.m. and continued loading until 12 midnight.

Then moved ship till 1.10 a.m., October 12, which was 12

hours and 10 minutes continuous working time on dock
lor the first mate on steamshii) Bowdoin

Steamship ''Hazel Dollar"

China Basin, March 17, 1910.

.Air. Wescott.

Dear Sir: I am in receipt of yours of the 11th instant,

and in reply would state that I am only too pleased to

do anything that may help raise the status of the pro-

fession in general. In the above vessel we carry three

officers, and each takes his regular watch of 4 hours on

the bridge—that is, 8 hours out of every 24.

As in most British ships, the chief officer is on duty

from 4 to 8; the third officer from 8 to 12, and myself

from 12 to 4.

While discharging cargo in port we are on duty while

the stevedores are working, but, of course, one officer must
remain on board at night; and upon our return to this coast

arrangements are made enabling each officer to have a

short holiday (on full pay).

The gross tonnage of the vessel is 4304, and she plies

between the Pacific coast and the Orient; the round trip

averages about five months. She is certified to carry

passengers.

It seems needless to say that the officer who does not

get his proper amount of sleep can not possibly be as

reliable as the one who does, and when a vessel is in

crowded waters it stands to reason that the officer on

watch should have a clear head, and this he can not have

if he does not obtain his proper rest.
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T am pleased to say that there ai'e very few British
steamers (personally I know of none), which still have
that out-of-date health-breaking system of two watches.
With best wishes for every success in the work you are

carrying on, I remain

Yours faithfully,

HUBERT F. RADFORTH.

Mr. Westcott. I would also suggest that the speech of

Mr. Hardy before the House, on August 10, 1912, which
appears in the Congressional Record of August 19, 1912,
l)e also printed in this record.

Senator Burton, l^^rom what parts of the country were
those letters received?

Mr. Westcott. From all parts of the country^—from
New York, New Orleans, San Francisco, Seattle, and
Honolulu. There is an editorial printed in the New York
World in the hearings held before the Committee on the

Merchant Marine and Fisheries, on March 7, that applied
to the bill, which was an interview that the reporter had
with the second officer, who was employed on the Porto
Rican Line, in order to remember the hours that he was
required to be on duty.

The Chairman. You may just hand the matter you have
referred to to the stenographer and it will be inserted in

the record.

The speech of Mr. Hardy referred to is as follows

:

Mr. Hardy, Mr. Speaker, I move to strike out the last

Avord. 1 want to make a few observations in connection

with this bill, H. R. 23676, known as the Hardy Bill, to

regulate the officering and manning of vessels subject to

the inspection laws of the United States. In the beginning
I want to say that this bill comes from the Committee on
Merchant Marine by unanimous report and I have been

requested by one of the members of the minority, Mr.

Humphrey of Washington, to say that he is not here today,

because of unavoidable absence, but that he wonld like

to let it be known that personally he favors the bill. It

seems to me that the bill is the complement and rounding

servitude,'' and so forth, that has been passed by this

House. There is this difference, however, between the two
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iiieaHiires—that measure was stubbornly contested in many
of its features, while there appears to be no objection to

(his from any quarter whatever. Still some explanation

oi this bill and its purposes and the reasons in support of

it is due the House and the country.

The law at the present time provides that the various

boards of local inspectors of steam vessels shall make an

entry in the certificate of inspection of every vessel subject

to the inspection laws of the United States of such com-

plement of licensed officers and crew as may, in their

judgment, be necessary for a vessel's safe navigation, but

that is a very general requirement, and it is believed that

some standard ought to be prescribed by law, as is done

in section 2 of this bill. Furthermore, there is now no

provision in the law that regulates the watches of the

offlcers as to how they shall be divided, or the maximum
number of hours out of the 24 that an officer nmy be

required to do duty at sea or in port. The absence of any
such provision leaves room for great abuse.

The officer while in charge of a watch is responsible

according to law for the vessel's safe navigation, and the

master is at all times held responsible for the vessel's

safety, and in thick or stormy weather or in dangerous

waters the master must be on duty.

The officers on the great majority of our merchant ships

are required to be on duty every day Avhile at sea from

12 to 14 hours out of every 24 hours, regardless of the

conditions of the weather or the length of the voyage, and
in a great many instances after a vessel arrives in port

the mates are required to superintend the unloading and
loading of cargo from 9 to 40 consecutive hours without

rest or sleep, and then they are compelled to stand a six-

hour bridge watch after the vessel sails before they are

relieved from duty.

Section 5344, Revised Statutes, provides that a master

or mate by whose misconduct, negligence, or inattention to

duty, the life of any person is destroyed shall be deemed
guilty of the felony of manslaughter, and upon conviction

thereof before any circuit court of the United States he

shall be sentenced to pay a fine of not more than |10,000

or to confinement at hard labor for a period of not more
than 10 years, either or both. This apparent or perhaps

real negligence or inattention may be the result of such
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overwork as passes endnranee, and siieh overwork ought
not to be permitted.

Section 4449. Revised Statutes, provided that "if any
licensed officer shall to the hindrance of commerce wrong-
fully or unreasonably refuse to serve in his official capacity
on any vessel as authorized by the terms of his certificate

of license, his license shall be revoked or suspended upon
the same proceedings as are provided in other cases of

revocation or suspension of such license."" This section

also, in the ajbsence of any law limiting the hours of work,
may and does frequently result in great hardships and
injustice.

The law also ])rovides that when any licensed officer's

eyesight becomes defective in colors or vision, and also

when his hearing becomes defective, his license shall be
suspended. We are told that these defects are sometimes
caused by long strain and overtasking the physical powers.
This bill, by prescidbing regular and reasonable hours
for labor and watches, seeks to and does cure the evils

which I have pointed out and which are justly com-
plained of.

The only change made in the first section of the bill from
the existing law is in the second paragraph, on page 2, line

18, beginning with "providing" and ending with the word
"fill", on line 22, page 4. The amendment makes it obliga-

tory on the part of the master in case he has been deprived
of the service of any member of his crew by desertion or
casualty to ship, if obtainable, a number equal to the num-
ber whose services he has been deprived of.

Section 2 of the bill is new and is very important.

The first paragrapli of section 2 of the bill makes it

obligatory on the part of the local inspector to make an
entry in the certificate of inspection of every vessel sub-

ject to the inspection laws of the number of licensed officers

necessary for a vessel's safe navigation according to the

scale as provided in the second, tliird, and fourth paragraphs
of the se(*tion. The second paragraph requires that at least

one duly licensed master be on board in any case; the

third paragraph of section 2 provides that every ocean and
coastwise merchant vessel propelled by machinery, of 1,000

gross tons or over, and being engaged in a run of 400 miles

or over, shall have three licensed mates wlio shall stand

in three watches Avhile such vessel is being navigated. If
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any 8ucli vessel is engaged in a run of less than 400 niiles,

she is required to have not less than two licensed mates,

and every vessel of 200 gross tons and less than 1,000 gross

tons, regardless of the distance, is required to have two
licensed mates.

The Speaker: The time of the gentlemen from Texas
has expired.

^fr. Hardy. Mr. Speaker, I shall not ask for any more
time, but will ask unanimous consent to extend my remarks
in the Recoi-d.

The Speaker: Is there objection?

There was no objection.

Mr. Hardy. So that it may be fully understood why this

legislation is wise under leave to extend I will give a brief

outline of some of the more pertinent and convincing evi-

dence given before the committee. I tliink it right to say

that the committee, in its investigation, owes much to the

lionest, earnest and intelligent assistance and testimony

of Capt. William A. Westcott. Besides his own evidence

Capt. Westcott submitted, in the hearings, evidence in let-

ters and sworn testimony of many other ship captains given

before inspectors. For example, the evidence before In-

spector Birmingham of Capt. Hansen, who swore that he

was captain of the steamer Talloc and, in substance, that

he sometimes worked his men from the time they got in

port up to the time of putting to sea again, that being,

sometimes, from 2 or 3 o'clock p. m. to midnight, and that

then he who had so Avorked had to go ^^on the bridge and
take the watch." That he had, sometimes, '^put in 60 hours

at a stretch without any sleep, lots of times 24 hours.''

The witness stated: ''I admit that I can stand 24 hours

at a stretch, and many a time I have done 48 hours, and
have even done 60 hours." But, he was asked, is it not

undermining your constitution and injuring you? and he

answered, ^'Yes; I think it is. I could do it five or seven

years ago and I can not do it now. I am 44 years old now
and not as young as I was." This testimony seemed to

have been dragged from the witness. Here is part of the

proceedings before Inspector Birmingham

:

^^By Mr. Wescott

:

"Q. Well, Captain, do you think that a man after working

all day and leaving the port of San Francisco, taking
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charge of a watch, and a port and a coast that is more
crowded than an^^ other port, don^t you think the man
should be fresh and alert in case of any emergency, and
that he should be bright and not be overworked? — A.
Yes; I admit that.

^^By Capt. Birmingliam

:

"Q. (To Mr. Westcott and witness.) I think we under-
stand this case. I am convinced since taking the testi-

mony of several masters and mates that mates are un-

doubtedly overworked on the occasion of going to sea and
taking the bridge, going to sea at night after working
all day, then taking the bridge for fonr or six hours."

That evidence seemed to me to be pitiful. It was ac-

companied by affidavits from a number of other captains

and mates of similar import, who asked that their names
be not published; the affidavits are on file.

Not all shipowners have been guilty of such oppression

and many—in fact, I think most of them—would gladly

Avelcome this legislation.

From the other side, therefore, of this question I insert

from the testimony of Mr. I. N. Hibberd, of San Francisco,

superintendent of one of the steamship lines, taken before

the committee on June 6, 1912

:

^^Mr. Hardy. You have not said anything about this

other bill, 23676.

'^Mr. Hibberd. This bill 23676 is the only bill I am talk-

ing about.

^^Mr. Hardy. You were talking about the seamen's bill.

"Mr. Hibberd. That is it—that bill of Mr. Wilson's is

the bill I was talking about.

"Mr. Hardy. I thought you desired also to be heard on

the bill also introduced by myself with reference to officer-

ing and manning the vessels?

"Mr. Hibberd. I did not, Mr. Hardy. I confess I read

your bill and I did not think there was anything I ob-

jected to in it, as I remem})er it now.

"Mr. Hardy. Your vessels are even more highly equipped

than this bill of mine provides?

"Mr. Hibberd. Yes, sir.

"Mr. Hardv. You have a master and four mates?
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"Mr. Hibberd. We have on all our passenger vessels, ex-

cept one of the very smallest ones; on our freighters we
carry a master and three licensed men.

''i\v. Hardy. That is the highest number?
"Mr. Hibberd. Your bill calls for nothing which we are

not already doing.

"The Chairman. Does it call for anything not reasonable

do you think?
"Mr. Hibberd. So far as I recollect it now, it does not.

I read Mr. Hardy's bill and did not find anything there

that I thought was unreasonable enough to criticize.

"Mr. Hardy. In fact, the practice required is not quite

as onerous as the practice you follow?

"Mr. Hibberd. As far as manning is concerned that is

true.

"The Chairman. Is there anything else?

"Mr. Hibberd. No, sir. I have already taken up too

much time of the committee. I am much obliged to you

for giving me a chance to come and tell my side of the

story.

"The Chairman. Just one question at this juncture:

Is it your opinion that an ocean-going vessel is sufficiently

manned if the captain is required to stand his regular

watch, and also required to be on watch during foggy and
stormy weather?

"Mr. Hibberd. The captain has no right to stand watch
on any vessel that goes to sea. The captain is on deck

all the time when there is any necessity.

"The Chairman. In foggy weather and stormy weather?

"Mr. Hibberd. Any other time. He is always on the

deck when there is any necessity. The captain should never

stand any watch. That is my opinion."

I will only add to these citations the following letter,

which was read before our committee

:

"STEAMSHIP 'HAZEL DOLLAR,'

"China Basin, March 17, 11)10.

"Mr. Wescott.

"Dear Sir: I am in receipt of yours of the 11th instant,

and in reply would state that I am only too pleased to do

anything thnt may help raise the status of the profession
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in general. In the above vessel we carry three officers,

and each takes his regular watch of fonr hours on the
bridge—that is, 8 hours out of every 24.

^'As in most British ships, the chief officer is on duty
from 4 to 8; the third officer from 8 to 12, and myself
from 12 to 4.

"While discharging cargo in port we are on duty while
the stevedores are working, but, of course, one officer must
remain on board at night; and upon our return to this

coast arrangements are made enabling each officer to have
a short holiday (on full pay).
"The gross tonnage of the vessel is 4,804, and she plies

between the Pacific coast and the Orient; the round trip

averages about five months. She is certified to carry pas-

sengers.

"It seems needless to say that the officer who does not

get his proper amount of sleep can not possibly be as re-

liable as the one who does, and when a vessel is in

crowded Avaters it stands to reason that the officer on watch
should have a clear head, and this he can not have if he

does not obtain his proper rest.

"I am pleased to say that there are very few Biitish

steamers (personally I know of none) which still have that

out-of-date health-breaking system of two watches.

"AVith best wishes for every success in the work you
are carrying on, I remain.

"Yours, faithfully,

"HUBERT F. RADFORTH.''

I will conclude by simply saying that the whole evidence

before our committee conclusively shows that this bill (H.

R. 23676) is not only a just and conservative measure but

one greatly needed for safety of navigation and imperatively

demanded in the interest of humanity. About its passage

there ought to be no two minds and no delay.

Senator Burton. You all concur in setting forth the

great responsibility of the master, which extends in a de-

gree to the mates. Do you maintain that the adoption of

this bill providing for three mates would lelieve those

conditions? How would it relieve the masters?

Mr. Wescott: The masters of the ocean vessels have no

complaint as regards their condition, as far as hours are
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concerned. It is the towboats that the bill rectifies, as far

as the master is concerned.

Senator Burton. Do yon maintain that their labors are

more arduous than those of masters on boats that go to sea

a considerable distance?

Mv. Wescott. On account of their being absolutely un-

dermanned. I would state, Mr. Chairman, that this bill

to provide these officers for all of our ocean and coastwise

seagoing traffic would only entail an additional cost of

1200,000, as it would require only an additional 200 men
(pp. 104-116).

* * *

Senator Crawford. On how many vessels?

Mr. Westcott. Six hundred and twenty-five that it

would affect. There are the American-Hawaiian ships.

They carry three licensed men who only stand in two
watches.

Senator Crawford. Your figures do not go into the

Lakes?
Mr. Wescott. Not into the lakes. I stated plainly, ocean

and seagoing coastwise vessels. The American-Hawaiian
Co. would not have to carry any additional men. They
have three, but they would have to have them divided into

three watches. The Pacific Mail Steamship Co. would not

have to carry any more men. They carry five, but they

would have to divide them into three watches. The Pacific

Coast Steamship Co. carry four men at present. They are

giving them three watches. They have been doing that

for 30 years to my knowledge. One of their vessels is

running on a run just about the same as the Merchants

& Miners^ Line, and she carries four men. They have done

it voluntarily themselves. There are other lines—the Porto

Rican Line, I believe, has three men, but on the vessels

where they have three mates only it gives them two watches,

except a few vessels.

Senator Burton. So as to some lines, like the Pacific

Coast Lilie, this bill would not create any new order of

things, but in others, where they have the mates, it would
compel three watches. That is the situation, is it?

Mr. Wescott. Capt. Hibberd, of the Pacific Coast Steam-

ship Co., when he appeared before the Committee on Mer-

chant Marine and Fisheries, upon being questioned by the

committee, stated that there was nothing in the bill but
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what he considered was absolutely right, and he was asked
this question. I read it from the Record:

The Chairman. Just one question at this juncture:
Is it your opinion that an ocean-going vessel is sufficiently

manned if the captain is required to stand his regular
watch and also required to be on watch during foggy and
stormy weather?

Mr. Hibberd. The captain has no right to stand watch
on any vessel that goes to sea. The captain is on deck
all the time when there is any necessity.

The Chairman. In foggy weather and stormy weather?
Mr. Hibberd. Any other time. He is always on the

deck when there is any necessity. The captain should never
stand any watch. That is my opinion.

That was Capt. Hibberd's statement before the Commit-
tee on Merchant Marine and Fisheries, which appears in

the Congressional Record of August 19, 1912.

Mr. Chairman, the licensed offtcers have been discharged
by their employers and threatened in the past for trying

to better their conditions in seeking this kind of legisla-

tion.

Mr. Chairman, on the 22nd day of October, 1909, I filed

a sworn statement with the supervising inspector of steam-

boats for the first district at San Francisco, Cal., calling his

attention to the conditions as to the hours that mates were
required to be on duty. On the 4th day of November, 1909,

the late Capt. John Birmingham, supervising inspector of

steamboats for the first district, proceeded to take testimony
in the case. The following is Capt. Birminghanrs opinion

in the case

:

By Capt. Birmingham (to Mr. Wescott and witness). I

think we undei-stand this case. I am convinced, since tak-

ing the testimony of several masters and mates, that mates
are undoubtedly overworked on the occasion of going to sea

and taking the bridge, going to sea at night, after working
all day, then taking the bridge for four or six hours.

The hearings are printed in verbatim on pages 71 to 91,

inclusive, in the hearings held on January 25, 1910, before

the Committee on Merchant Marine and Fisheries of the

House on H. R. 12351 and 186S2.

Mr. Chairman, after the matter had been taken up and
disposed of by the supervising inspector, Mr. James Tyson,

manager of the Charles Nelson Steamship Co., of San Fran-
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Cisco, issued orders to all of his masters that the mates
must resign from the association, and he also informed his

masters not to employ any more mates that belonged to the

association. At the present time, undei- the instructions of

Mr. Tyson, letters are sent out to that effect every six

months.
Mv. Chairman, on the 12th day of February, 1012, a

licensed man called at the office of one of the Congressmen
and informed that gentleman that they had to withdraw
their bill or some of their members would lose their posi-

tions. The gentlenmn also told me the same thing, and gave
me the name of the man that would lose his position if the

bill was not withdrawn.
I will state, Mr. Chairman, that the bill that the gentle-

man spoke of was a bill of this same line.

Senator Burton. You have given instances of overwork
and long hours. Do not some of these come from boats

where they have three mates or more?
Mr. Wescott. They come from boats, Mr. Chairman, where

they have five—even the Pacific Mail boats, which have five.

That is why we want to require that. If you put 40 mates
on the vessel they would keep them working just the same.

Senator Burton. Why do they do that? Suppose they

have that number of men, five or so?

Mr. Wescott. That is, the companies want to get all

they can out of a man and pay as little, and get as much as

possible.

Senator Burton. Is it due to that, or to the preference

of the masters, they thinking certain men are more compe-
tent, and putting them on duty while others are not subjected

to those long hours?
Mr. Wescott. All of these, Mr. Chairman, work long

hours; all of them. It is universal.

Senator Burton. Do you insist not merely on the number
of the mates, but on limiting hours as equally important.

Mr. Wescott. Equally important; and on long i-uns to

three watches. On some runs, if the vessel is 10,000 tons,

we are not asking for but two mates.
Mr. Chairman, as far as the three watches are concerned,

I will close on that topic.

I would now like to take up the matter of the towboats

—

The Chairman. I think we cannot go any further this

morning.
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Mr. We.seott. It will take me not over half an hour at

the most, Mr. Chairman, in closing.

Mr. Chairman and gentlemen of the committee, at the
hearings held on March 7, 1912, before the Committee on
the Merchant Marine and Fisheries of the House, Capt.
C. R. Calhoun, master of one of the Philadelphia & Reading
Railroad Co.'s ocean towboats, made a statement; the said

statement appears on pages 44, 45, 46 and 47 in the hearings
of that date.

Mr. Chairman, I will endeavor to give a condensed and
true analysis of the same.

Mr. Chairman, Capt. Calhoun, was questioned by the

chairman and the other members of the committee, his an-

swers being as follows

:

The Chairman. What need have yon, if any, of an addi-

tional mate?
Mr. Calhoun. I don't know that I have any.

The Chairman. How long are you up at one time con-

tinuously by reason of fog or stress of weather?
Mr. Calhoun. At times I have been up as long as 24

hours.

The Chairman. Do the rules of your company require

you to remain on duty continuously in a fog, or is it a

matter of choice with you?
Mr. Calhoun. It is a matter of choice with me. I would

rather do it than trust some one else to run the boat.

The Chairman. You feel a pride in your vessel, and feel

the responsibility is yours, and for that reason you remain
in the pilot house under those circumstances?

Mr. Calhoun. That is the idea exactly.

The Chairman. So that it would not be a violation of

the rules if you were to take your watch and your rest and
let the mate take the regular watch?
Mr. Calhoun. No, sir; it wouldn't be a violation.

The Chairman. But you wouldn't feel like continuing

under those circumstances?
Mr. Calhoun. I wonldn't feel that I was violating the

law or would be held responsible, even if I laid down and
caught a nap.

The Chairman. What would be the effect upon the

chances of your keeping your employment if you were in the

habit of simply standing watch and watch during a fog?

Would not your employer be apt to seek some other master

instead of vou?
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Mr. Calhoun. I don't think so. In fact, they do not

require me to do it.

The Chairman. Do you know of any instance where a

master's license was suspended because he had not remained
on duty continuously during- a log?

Mr. Calhoun. 1 do not.

The Chairman. Or in stormy weather?
Mr. Calhoun. I do not.

^Ir. Chairnum, Capt. Calhoun made the statenu^nt that

his employer did not require him to remain on duty con-

tinuously in a fog or stormy weather.

Mr. Chairman, after Capt. Calhoun made the above
statement I went to Philadelphia for the purpose of finding

out as to whether Capt. Calhoun had made a true state-

ment to the committee or not. Mr. Chairman, I am sorry

to have to state to this committee that, in my opinion, he

did not make a true statement, for while I was in Phila-

delphia I went on board of two of the Reading Railroad
towboats and found posted in the pilot houses and mess
rooms of each one of the towboats a set of rules and
regulations governing the duties of their masters, which
rules read In substance as follows

:

The master must be in the pilot house while making
up tows, entering or leaving ports, and while navigating

the Delaware River or Bay, and in foggy or stormy weather,

or while shortening the hawser, and in Boston Channel.

I also found in the same set of rules that one licensed

officer in each department is required to be on board at all

times while their vessel is in port.

Upon my return to Washington I wrote a letter to Mr.

O. H. Hagerman, who represented the Philadelphia &
Reading Transportation line at the hearings held on
March 7, asking him if he Avould be so kind as to send me
a copy of the company's printed rules governing masters

as to their duties.

Mr. Chairman, I am still waiting for the copy.

Mr. Chairman, Mr. O. H. Hagerman, representing the

Philadelphia & Reading Railway at the hearing held on
March 7, 1912, before the Committee on the Merchant
Marine and Fisheries, made the following statement, which
appears on pages 26 and 27 in the hearings of that date

:

The mates being equally competent with the masters in

their present arrangement as to watches, six hours on
and six hours off, have plenty of time for rest, both going
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in and out of harbor. It is a rare occurrence when a watcli

is broken up. In the commencement of a voyage, as soon
as the tow is made up, whoever has a watch below goes
there and takes his rest until the expiration of the six

hours, when he relieves the officer in charge, the operation
being repeated throughout the voyage, which usually con-

sumes from 70 to 72 hours.

They are relieved from active duty immediately on mak-
ing the tug fast to the wharf, subject, of course, to

emergency calls, and are at liberty until the tug is ready
to sail again, the approximate time of which they are

advised on their arrival, sufficient time being allowed to

give them proper rest. If it should be necessary to move
the tug from one point to another during the time she is

in home port, which is a rare occurrence, one of the licensed

officers, the easiest accessible, is secured and tug moved
in accordance with requirements of law.

Should this regulation become a law it would involve

an unwarranted additional operating expense to this

company of more than |11,000 per year, without com-
pensating benefit to us whatever, nor would any benefit

be derived or manifested by such an additional crew, equip-

ment, either to the crew themselves or in the interest of

maximum conditions of general safety of navigation.

Regarding the references at hearings on House bill

16286, as to the master of a steamer standing watch of

12, 18, 24, or 36 hours at a stretch duHng foggy weather.

This would be an impossible condition, in so far as it

applies to the navigation of sea tugs and their tows such

as we operate. The danger to be apprehended in moving
a long tow through heavy fog is minimized by the master

anchoring his tug and tow at the earliest moment at which
established anchorage grounds are reached.

The longest run between anchorages, assuming that the

tug and tow would be in position at the extreme end or

beginning of the course, say Cape May to Shinecock, Long
Island, oi' the reverse movement, would be about 125 miles,

which should be covered in 20 hours.

r wish to state, Mr. Chairman, that instead of 125 miles

it should be 175 miles.

It is reasonable to assume, however, that thick fog would

be as liable to set in halfway between these points as at the

extreme end of the course, so that the time the tug would
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be under way in fog between anchorage grounds would be

reduced one-half—say from 10 to 12 hours. This time

should not, nor could it be, productive of any special

physical hardship to any man or set of men who have

adopted seafaring life as a profession.

I believe he believes the same as the gentleman of the

:Mei'chants & Miners' Line the other day, when answering

a question that was put to him by Senator Reed—that -he

thinks that sleep could be bottled up.

Captain Fitzgerald also testified that he had to be up
24 hours. That also appears in the hearings, on pages

41 and 42.

Ml-. CuUin. Mr. Chairman, as we are losing a lot of

time, and as the Chair has suggested that if we Avould sub-

mit the testimony of gentlemen
Mr. AYescott. Mr. Chairman
Mr. Cullin. If the gentleman will wait a moment. I

ask the Chair for the privilege of complying with that re-

quest; and we have got everything compiled right in a

book of all the hearings before the committee of the House,

which you asked, and it is useless for us to sit here and
listen to these things being read over again.

I also, as you request, give it to your stenographer, which
is all the testimony taken before the House Committee.

Mr. Wescott. Mr. Chairman, if it please the Chair, I

have considerable here that I would like to have entered

in the recond.

The Chairman. You can hand it to the stenographer

and have it printed.

Mr. Wescott. Thank you.

Senator Burton. Now, the stenographer will wish in-

structions. Is it intended that this hearing before the

Merchant Marine and Fisheries Committee should be put

in here—the whole of it.

Mr. Wescott. No; there is only Capt. Harris's decision

and a statement of three other gentlemen.

Senator Burton. Those 17 letters go in?

Mr. Wescott. Y^es, sir. They are very short. Mr. Chair-

man, you have the originals on file.

Senator Burton. And each shows from what part of the

country they are sent, and on what routes?

Mr. Wescott. The originals, Mr. Chairman, show that,

because it would be a shame to print the names or the
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places they come from, so as to give the owners a chance
to get at them and blackball them. But that information
appears on the originals, which are on file in this office.

Senator Burton. It would be of considerable importance
to the committee to know just on what lines those condi-
tions exist, and whence they came.
The Chairman. We have the original letters.

Senator Burton. They are here?
The Chairman. Yes.

Mr. Wescott. You have them here?
The Chairman. We have them here, but they are not

printed.

The 17 letters referred to appear in a former part of this

day's proceedings; the other letters and papers are as fol-

lows :

Washington, D. C, June 21, 1912.

To whom it may concern :

In regard to the master of a steamer standing a regular
watch, I am decidedly opposed to it.

The master is in charge of his ship and is responsible

for its safe navigation, and it is his duty to know at what
times he should be in actual charge of the handling of

his ship and not be handicapped by having to stand a
regular watch in addition to his other duties.

He must be in personal charge in entering or leaving

port, in passing through dangerous or congested waters,

and in fog, snow, or heavy rain.

If while standing a regular watch alone it should be

necessary to take a sounding, read the log, or absent him-

self from the bridge or pilot house, it would leave no one
to look out for collision with other vessels or obstructions,

and it is essential that correct soundings be taken for the

safe navigation, so that all steamers should have one

licensed mate or pilot on watch in addition to the master,

on entering or leaving port, passing through dangerous or

congested waters, and in fog, snow, or heavy rain, so that

the master can watch for danger while the mate or pilot

on watch can sound or perform other necessary duties for

the safe navigation of the vessel.

I can say, personally, that on May 17, 1912, I got up
at my usual time, 5:30 a. m., was up all day except a nap
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between 2 and 3 p. m., and at 6 p. m. it shut in thick fog

,ind continued till 2:30 p. m. May 18, 1912. All of that

(inie I was on the bridge, where with one hand I conld
reach the engine room telegraph and the other the whistle.

At some times the first and sec(^)nd mates, in their i-espec-

tive watches, were casting the lead as rapidly as they conld
^^it]l tlie assistance of two sailors.

When the fog cleared we w^ere in inland watei-s, passing
other vessels close, too; and it was 8 p. m. that night
hefore I could go to my room and rest, Avhich I did for

four hours before taking the ship into Boston Harbor.
Had I not had the two mates to relieve each other I

would have ha'd to neglect the bridge and lookout to

sound or neglect to sound. In either case I would have
endangered my ship by neglecting either important duty,

or run aground, as the tide had carried the ship out of her

correct course.

Without the slight rest before entering Boston I would
Imve been in very poor physical condition to meet an}^

emergency that would require quick thinking or acting,

after having been up 48 houis, as I would have been with-

out the 4 hours' rest.

This condition often happens on this coast, especially

in ^v^nte^ and spring and my ship is only one of many.
Furthermore, where there are only a licensed master

and one mate, if either should be sick or disabled the re-

maining man would have to be on duty till the vessel reached
port, which might be one hour or one week, which is

impossible for a human being to actually do, leaving the

said vessel a danger not only to itself, but all passing ves-

sels.

I think that H. R. 23676 will rectify the existing evils

and make navigation safer for passengers and crews of all

vessels.

September 10, 1912.

To whom this may concern

:

I, the undersigned, am 40 years of age; have been em-
ployed as deckhand and mate on tugboats on the eastern

coast of the United States since the age of 21 years; I

received my first license at the age of 24 years.
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Having read the statements of tugboat masters in the
hearings before the Committee on the Merchant Marine
and Fisheries on March 7, 1912, in reference to the Hardv
bill (H. R. 23676), I wish to have the following recorded
as my personal experience during the time of my employ-
ment on this particular class of vessels

:

Case 1 : Tug Hercules, Capt. Rood, master, my posi-

tion being deck hand; bound from New York with one
barge in tow for Norfolk, calling at the Delaware Break-
water for an additional barge. After making the second
barge fast the captain gave me the course to steer and
stood alongside of me in the pilot house, when both of us

went to sleep and both the towboat and tow turned two
complete circles before I woke up, I not knowing it at the

time, but being informed afterwards to that effect by the

bargemen.

Case 2 : Tug Edward Luckenbach. Capt. Keene, master,

my position being mate, the entire crew being as follows:

One master, 1 mate, 2 engineers, 2 deckhands, 3 firemen,

1 cook, and 1 boy. Bound from Norfolk for New York
to act as committee boat for a yacht race. We left Nor-

folk at 3 p. m. and arrived 36 hours later in New York.

During that time we had to get the boat ready for the

committee. We got the committee on board and proceeded

to Sandy Hook, where we stayed until 7 p. m. and then

proceeded to East River, where we landed the committee;
left there for the Atlantic Basin and tied up until 3 a. m.,

then proceeded to Liberty Flats, made up a tow of three

barges and proceeded on our way to Norfolk. I steered the

boat until abreast of Romer Shoal; about 8.30 a. m. was
relieved and had breakfast, and lay down about 9 a. m.

;

was called at 11.30 a. m. for dinner and went on watch at

12 noon. At 1 p. m. I relieved the deck hand at the wheel

so that he could dump ashes. I sat down on a high stool

and steered, keeping a lookout at the same time, when by
reason of being without proper rest for over 48 hours, I

fell asleep, the course at the time being from the Scotland

Lightship toward Barnegat.

A three-masted schooner steering from Barnegat toward
Fire Island crossed our course, the tug having altered her

course while I was asleep, heading straight for tlie schooner

until within 15 to 20 feet, when the shouting of the men
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on the schooner woke me np. By qnick action of porting

the tug'S wheel I cleared the schooner's port quarter, and
then by starboarding quickly I cleared the tug's stern of

the schooner. Taking a 4-fool patent log outrigger from
the scliooner along.

All this occurred in broad daylight and clear weather,

and was the fault of not being sufficiently manned, so as

to give proper rest to the officers of this tug after having
been up those long hours.

This is only two cases that come to mind, but it hap-

pens so often that the officers and men think nothing of it

and forget it. It is a common occurrence for the master
and mate to lay down and go to sleep in the pilot house and
(ell the deck hand to call them when he sees anything dur-

ing the time that he steers and keeps lookout, if lie don't

go to sleep also.

Kespectfully.

DECISION.

The counsel for the appellants states the questions at

issue as follows:

''1. Are three engineers necessary for the safe navigation
of the tugs' Edward and Walter L. Luckenbach and John
Hcully?

'•2. Are two licensed mates necessary for the safe navi-

gation of the tugs Edward Luckenbach and Walter A.
Luckenbach?"

The Counsel for the American Association of Masters,
Mates, and Pilots says in his brief:

'^The question in this appeal, in our opinion, is whether
it is necessary for safe navigation of coastwise tugs, and
other vessels which they may encounter, to carry a licensed
master and two licensed mates, and a chief engineer and
two assistant engineers."
The question as stated by Capt. Dow is much broader

than as stated by Mr. Burlingham, but the supervising
inspector would go still further and take into consideration
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not on] 3^ the towing steamer and the vessels encountered
but the vessels towed by the steamer.

Between the dates of taking testimony and filing the

briefs in this ease the towing steamer 8avage lost barge
No. 22, with her captain and her crew of four men. The
captain's report and the record of his examination by the

local inspectors from whose decisions this appeal is made
are graphic statements showing the conditions under which
the officers of towing steamers on the Atlantic coast some-
times have to perform their duties, but, of course, the

supervising inspector can not consider them in this decision.

He considers the question before him thus

:

Does the evidence in this case show that it is safe for

towing steamers on the Atlantic coast to be navigated with
only two licensed officers in each department?
The local inspectors, by their certificates of inspection,

have said that, in their judgment, it is not safe. It is

for the appellants to prove that the local inspectors are

wrong. The burden of proof is upon them.

For convenience we will consider the question as divided

by the appellant's attorney.

First. As to engineers.

The engineers examined were:

(1) Elmer P. Rust, whose testimony is rejected.

(2) C. H. Martin, who testified that "When the boat

lays up on account of fog or weather conditions^' the oilers

stand a watch; that they washed boilers "once in two
months and I have run them three months." He also stated

that it generally took three days to clean boilers and get

up steam.

(3) J. L. Collins, who testified (p. 131) that he thought

the engineers' department in the Lehigh Valley towing

steamers "ample under the conditions that they work under

with our company." These conditions included letting the

chief engineer take the train from Whitestone and rejoin

the steamer at Perth Amboy. He said, in answer to a

question from Mr. Burlingham, that this custom "has pre-

vailed as long as I can remember."
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(4) Hugh L. Kelley, who testified that on these vessels

(lie average hours of a day's work were more than 13. Mr.

Kelley also testified that when he was an oiler he relieved

I he assistant engineer. That the chief engineer did not

K'lieve the assistant oftener than once a week.

(5) Edward Benson, who testified that in the 9 or 10

years he worked on the Luckenbach tugs he averaged more
than 13 hours a day. Mr. Benson also swore that he left

the Walter A. Luckenbach because he did not have help

enough and that he worked so hard there that he was ashore

tor four months under the doctor's care.

(()) Samuel Lytle, who testified that in the steamers

carrying but two engineers they have to work more than

13 hours a day.

From this testimony we find that when two engineers

only are employed they either work more than 13 hours a

day on an average or the vessel is unlawfully navigated,

with but one engineer on board, or that an oiler does the

work of the licensed engineer.

The supervising inspector recognizes the weight of the

arguments of the national president of the Marine En-
gineers' Association as to the danger from excessive hours

of labor, but as he, with the other supervising inspectors,

has already officially declared that it was unsafe to require

an engineer to work more than 13 hours a day, no argument
is necessary, and the decision of the local inspectors, re-

quiring three engineers on the tugs in question, is sustained.

Second. As to mates.

The deck officers examined were:

(1) Capt. M. McGolrick, who testified that except in

emergencies he did not work more than 12 hours a day. He
stated that he allows his mate to take the tow into Boston
Harbor at night while he is down below. The Wyoming
was under steam the entire month of October, 1908. Capi.

McGolrick also testified that he had known a mate to

leave the steamer at Whitestone.

(2) Capt. John W. Hammond, who testified (p. 68) in

answer to the question, ''How are the watches regulated?"
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^^Watch and watch as nearly as possible in the pilot house,
with the exception of going in and out of harbors or
through liell (J ate and dangerous channels, which make it

important for the master to be always there.'' He also
testilied that this is ''a common custom on all vessels".

In answer to the question, *'what is the custom, if you
know, of your boats meeting bad weather or heavy fog
while under way, as to the licensed officers being on watch
in the pilot house?" Capt. Hammond said, ^'The captain
and chief mate are always there."

Capt. Hammond testified that it would be negligence for

a captain to allow the mates to take a tow into Boston
Harbor as Capt. McGolrick allowed. The conditions of

towing on the Atlantic coast were fully and fairly explained
by Capt. Hammond.

(3j (-apt. W. G. Melvin, whose testimony is not credited.

(4) Capt. J. M. Bennett, who testilied that the law
going into effect on February 1 as to length of hawsers
would entail additional work and responsibility on the

officers, and especially on the master. The appellants'

counsel asked this witness, ^^Is it, or not, unsafe to navigate,

as you have been navigating in the last few years, Avith

two deck officers and two engineers?" and he replied, "Well
we have been safe so far, but, as I said then, I don't know
what it is going to be after February 1." Capt. Bennett
testified that both master and mate were on duty leaving

Port Johnson until they reached Execution, going through
the Sound, or until they cleared Sandy Hook when towing

outside.

(5) Capt. John M. Cherry, who, in answer to a question,

said, "If 1 had a man who didn't do it in bad weather, I

would discharge him if he went below and left the mate
in charge." In answer to a question asking under what
"conditions a man might have to work more than 13 hours,"

Capt. Cherry replied "Thick fog, where he was on a danger-

ous coast—where the captain would not allow anybody

but himself to be in charge." * * * <<0r in a southeast

storm, where there was danger of the tow breaking up

and being lost."

(6) Capt. Fred L. Molton, who testilied that In towing



from Philadelphia he was in charge till they reached
Keedy Island and that the mate called him in case of fog.

(7) Capt. Albert E. Hanscomb, who testified that in all

the towing steamers in which he had served, the captain

and mate were both always in the pilot house in entering

and leaving port; also, that the captain was always called

when a fog shut down.

From this testimony we see that, no matter how many
other uihcers there are in a steamer of the class under con-

sideration, a master who does his duty is in the pilot house
in entering or leaving port, in fogs, in storms, whenever
there is danger of breaking up the tow or losing a barge,

and in making up his tow or shortening or lengthening

his hawsers. It also appears that these duties will be more
arduous from the legislation which tooiv effect February
1. The only testimony to the contrary was from men who
said in effect that they neglected known duty.

How much these duties add to a master^s 12 hours regular

watch depends upon the weather and location, and whatever
the supervising inspector may know as to that is not from
the evidence in this case.

Capt. McGoirick testilied to a mate leaving a vessel at

\Vhilestone so that the master would have to take the vessel

to Perth Amboy without the assistance of a licensed deck
ollicer. Thi« means that a deck hand steered part of the

time.

it was shown by the witnesses that in towing from Nor-

folk to Portland those long tows cross the lines of all vessels

bound in to or out from Philadelphia, New York, Boston,
and the smaller intermediate ports.

When one considers the safety of the crews of the towing
steamer and towed vessels and the lives of those on the

vessels encountered in their course, the responsibility of

the captain of the towing steamer is such that to ask him
to stand a regular watch of 12 hours out of the 24, besides

doing the duty of a master, is absolutely wrong, and gives

excuse for negligence such as has been testified to in this

hearing.

These witnesses have testified that so far the crews of

their steamers have not been lost. The counsel did not see

fit to ask them how many lives had been lost from the
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vessels they towed or from the vessels which crossed their
liawsers.

The decision of the local board in regard to mates is

sustained.

IRA HARRIS.
Supervising Inspector, Second District.

Mr. Wescott. Mr. Chairman, Mr. Blankenship made a

statement to the committee the other day to the effect that

they never had any trouble with their mates and that

their mates had no complaints to make about the conditions
in their service.

Mr. Chairman, their mates have to be on duty 12 hours
out of the 24 every day in the year, Sundays and holidays

included. And besides doing the regular 12-hour stunts,

they have to be on duty while they are entering or leaving

a port.

In the year 1906 or 1907 the mates left the ships of the

Merchants' and Miners' Line—or, in other words, they
Avent on strike, to try to better their condition.

Capt. N. L. Cullin, the same gentleman who is now
opposing this bill, was at that time first national vice

president of the American Association of Masters, Mates,

and Pilots. He took charge of the strike situation, in

conjunction with the national president. The men lost.

And now Mr. Blankenship and Capt. Cullin are standing

here side by side.

Mr. Chairman, in the year 1910 I was a delegate to

the annual convention of the American Association of

Masters, Mates, and Pilots, which was held in Washington,
D. C. Capt. N. L. Cullin was also a delegate to the same
convention. Capt. Cullin was also president of Enter-

prise Harbor, No. 2, of Camden, N. J., until on or about

Ai)ril .1, 1910. At that convention a bill was discussed,

which was more drastic, so far as officering and manning
are concerned, than the one now before this committee.

That bill was unanimously indorsed by the convention.

Capt. N. L. Cullin was present, and voted for its in-

dorsement the same as I did.
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Mr. Cullin. I want to deny the gentleman's assertion.

Mr. Wescott. Just wait a moment. The bill that T

refer to is House bill 18682, better known as the Goulden
bill.

Senatoi' Burton. What Congress was that?

Mr. Wescott. 1910. 1 have a copy of the bill, and 1

Avonld like to file it with the committee. It reads, in part,

as follows—it is very short, Mr. Chairman.
The Chairman. You furnish a copy of the bill to the

stenographer.

Mr. Wescott. I have it right here. It is very short, the

part that I Avant to read, Mr. Chairman.
Senator Burton. What do you sav the number of that

bill was in 1910?
Mr. Wescott. 18682, Senator.

The Chairman. House bill?

Mr. Wescott. Yes; House bill. (Reading:)

Sec. 54. Complement of officers and crew.—That any
vessel subject to inspection under the provisions of this

act shall not be navigated unless she shall have in her
service and on board such complement of licensed officers

and such crew as may, in the judgment of the local in-

spectors who inspect the vessel, be necessary for her safe

navigation. Steam vessels engaged in runs of more than
48 hours shall have in their complement at least three

licensed deck officers and three licensed engineers and
sufficient men in the engineer's force to stand in three

watches.

That would mean, Mr. Chairman, even if a vessel was
50 or 75 or 100 tons, if she went over 48 hours, they would
have to have a master and three deck officers, three engi-

neers, and three watches of the engine-room force. That
was more drastic than this bill.

On page 46, Mr. Chairman, section 61, reads as follows:

Sec. 61. Officer in charge of the deck watch.—That it

shall be unlawful for the master, owner, agent, or other
person having authority to require an officer whose duty
it shall be to take charge of the deck watch upon leaving
or immediately after leaving port to perform any work
during the six hours i)receding the time for sailing.
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I would say, Mr. Chairman, that the bill that is intro-

duced here, the one you have under discussion, reads six

hours within the twelve inimediatel}^ preceding the time
of sailing.

Mr. Chairman, on or about the 1st day of April, 1910, the
towboat masters in the port of New York left the tugs

—

or, in other words, went on strike to try to better their condi-
tions. Capt. N. L. Cullin entered the employ of his present
employers about that time. The men lost.

Mr. Cullin. So they ought to.

Mr. Wescott. Mr. Chairman, in conclusion I beg to

state that the licensed deck officers have a thousand and
one things to think about and contend with. We have
the fogs, storms, currents, tides, winds, and seas. We are

not like the railroad men, for we have no rails to guide
us and no block signals to warn us of approaching danger,
but we must at all times, night or day, rain or shine, be

ready to act in case of emergencies, or we are condemned
not only by the traveling public but also by the United
States Government. The time I trust will come when the

responsibility of the man on the bridge at sea will be

better understood and appreciated by the owners, shippers,

and the traveling public.

Mr. Chaiii^man, I thank you.

Senator Burton. Now, Captain, we have propositions

pending before us in this committee, not only lessening the

hours of the licensed officers but of the seamen. As I

understand your argument, it is addressed to the condition

of the licensed officers?

Mr. Wescott. Yes, sir.

Senator Burton. By reason of their responsibility?

Mr. Wescott. Yes, sir.

Senator Burton. Emergencies arise, such as fog or

storm, so that they have to continue on work for an un-

usual time.

Mr. Wescott. Yes, sir.

Senator Burton. To what extent does the argument
you are making apply to the seamen? Is there a difference

between them? If so, what is it?

Mr. Wescott. I believe, Mr. Chairman, that quarter-

masters and the lookouts should be in three watches, in

the interest of the safety of navigation on long runs. That

is my candid belief, Mr. Chairman.
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Senator Burton. To what extent is your argument ad-

iliessed to considerations of safety and to what extent to

considerations of amelioration of the condition of the men?
Yon do not understand what I have in mind, do yon?

Which predominates in your mind, considerations of safety

(»!• lessening the hardships of the men?
Mr. Wescott. You have reference to lifeboats, Senator?

Senator Burton. No ; I have reference to the safety in

the navigation of the boats from the bridge and from the

])()sition of the lookout, etc.

The Chairman. You know the relief you have asked

tor here?

Senator Burton. What is the object; greater safety in

navigating the ship

All-. AVcscott. That is the idea.

Senator Burton. Or to relieve the men from the burdens

which are imposed upon them—or can you separate them?
Mr. Wescott. Also for the safety of navigation and to

relieve the burdens of the men; in other words, both. That

is the object.

Senator Burton. And are you unable to separate the

two? Which predominates, in your mind?
Mr. Wescott. Well, I think life is paramount, Mr.

Chairman, before the other considerations. I believe life

\\ ould predominate first, by far.

You take a vessel, Mr. Chairman ; she may be worth
milliQus of dollars and have on board anywhere from 300

to, probably, 1,000 persons, and while being navigated in

the dark the man on the bridge has got great responsibility.

A great many would say, when the master comes on the

bridge, the officer has nothing to do. When the master

comes on the bridge, Mr. Chairman, the officer then is

more anxious than ever; if he is inclined to be anywise

nervous, that is the time he will be nervous, when the

master is there. Why? Because, if there is any approach-

ing danger, he wants to be the first one to put one over

on the old inan.

And any man, Mr. Chairman, who has ever spent any
time on the bridge, I believe, will state the same thing

that I am now stating.

The Chairman. Is that all, Captain?
Mr. Wescott. That is all (pp. 117-135).
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Tlie Chairman. Now, on the Pacific coast—I call your
attention to it, and it is not disputed—they have three,

four, and five mates, and on the best lines there they have
tliree watches right along. The conditions are very much
better on the Pacific coast, taking your own statement and
comparing it with the conditions there.

Mr. Cullin. 1 do not know how you make that out, Mr.
Chairman, because the gentleman's complaint is on ac-

count of their long hours for the Pacific coast. We haven't
those hours here. They have four and five mates there,

lie tells you. But we haven't those conditions here, those

long watches, and we haven't the four and five mates.
1 am only talking for the towboats. I have said that

before. I am not talking for the steamships. You have
other men here, other gentlemen who run steamships, who
can answer in regard to that.

The Chairman. You have only two watches here, have
you not?

Mr. Cullin. That is all, sir.

The Chairman. Of six hours on and six hours off?

Mr. Cullin. Yes, sir. And Ave are lying in port more
than one-third of the time.

Here is one of our ocean-going tug captains. I wouhi
like you to call him.

The Chairman. I was not referring to tugs when 1

made those remarks a moment ago. I referred to steam-

ships in general.

Mr. Cullin. But I am not talking for steamships; I

am talking for our tugboats. That is why I should say

the tugboats should be excluded, because we require a
different class of men.
A man who is able, and who has a license to take one

of our tugboats on her run, say, a master or first-class

pilot—that man can take that boat from Baltimore to

Boston, but he could not go on an ocean ship as a second

mate even
;
yet he can take that tug. His license calls for

a pilot.

I'he' mates are a different proposition. We must have

a pilot's license for the waters in which our boats run.

AVe carry a pilot with license equal to our master in case

something happens.

You put a mate on our tugboat, and the captain could

not leave him ; if you had a half dozen mates, he would
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have to stay there, unless he had the indorsement as a

pilot over the route in which he was running.

The Chairman. Yes; you are right about that.

Mr. Cuilin. That is why we are asking that you ex-

clude our towboats. We are lying in port one-third of our

time, and it is not a hard proposition.

Look around at all ot us who have followed the business,

and there is not a delicate or weak-looking one in the

bunch; and a great many of us, Mr. Chairman, started at

this business and stood our 6-hour watches when we handled

those boats by hand power. We had no steam power.

There are very few boats to-day that steer with steam

power.
The Chairman. Well, the question recurs. Captain

—

whether you call them mates or pilots—that a pilot navi-

gates your ship. If a pilot navigates your ship, why should

he stand a G-hour instead of a 4-hour watch?
Mr. Cuilin. Mr. Chairman, we run on inland waters;

that is, when we have good weather. When we have bad

Aseather we are lying in harbor. More than a third of

our business is on inland waters; and when the weather

is bad we are lying in harbor, and we do not need any
other help on our boats.

Mr. Fiynn. May I ask a question?

The Chairman. Yes; if you have no objection, Captain?

Mr. Cuilin. No.

Mr. Flynn. I would like to ask Capt. Cuilin if he

has ha,d any seagoing experience; if he has had any ex-

perience other than as master of ferryboats.

Mr. Cuilin. How is that?

Mr. Flynn. I would like to ask you if you have had any
seagoing experience, than as captain of a ferryboat?

Mr. Cuilin. Oh, yes. Do not ask such a foolish ques-

tion.

Mr. Flynn. I asked you because I wanted to get a

little information.

Mr. Cuilin. Y^ou know^ it without asking.

Mr. Flynn. I do not know it.

Mr. Cuilin. I am telling you.

Mr. Flynn. Have you been master of any of these tug-

boats yourself?

^Ir. Cuilin. Yes, sir.

Mr. Flvnn. You have?
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Mr. Cullin. Yes, sir.

Mr. Flyni]. In the same companies joii are now em-
ployed by?

Mr. Cullin. No, sii'.

Mr. Flynn. You do not know anything about those

conditions, except from hearsay?
Mr. Cullin. Oh, yes; I know all about them from prac-

tical experience, not hearsay.

Mr. Furuseth. May I now ask the gentleman a couple

of questions?

Mr. Wescott. Mr. Chairman, it is necessary on towboats,

in other waters than inland waters, that their mates shall

have license as mates.

Mr. Cullin. I hope you do not agree with Mr. Wescott
on that point, because he knows he is absolutely not telling

you the truth, and you can find that out from the super-

vising inspector general.

Senator Burton. What do you say about the license for

pilots and masters?
Mr. Cullin. All that it requires is a man to have a

pilots license for this entire coast.

Senator Burton. How far out can he go on that?

Mr. Cullin. On sounding.

The Chairman. I will tell you how the matter strikes

me, Senator Burton. You may be right about not requiring

three mates for those boats, but you should have three

pilots. If they are the navigating officers, I think the same
ground exists for dividing them into three watches as it

does for the mates. That is the point that strikes me.
Mr. Cullin. If we were running regularly, no matter how

the weather might be, it would be a different proposition,

but we can not run in bad weather; we have to go into

port and have to stay in harbor when bad weather is going

on. That is the difference between running that class of

boats and running a steamship. With a steamship, you
I'un no matter how the weather is; but we can not take our

boats out in any kind of weather, because we have to tie

up in bad weather.

The Chairman. I can see the ground for your point,

that you should not have three mates; but that would not

apply to having three pilots, for the reason that your pilots

occupv on your boats the function of mates on other boats.

Mr.V^ullin. That is right.
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The Chairman. That is the way I understand it. And
then the question recurs, the same as it does in the other
case, and that is, whether 8 hours out of every 24 is not
enough.

Mr. Cullin. That would be a hard matter to legislate

for, so far as our towboats are concerned, because we are
lying in harbor so much of the time; we are lying in more
than a third of our time.

Here is a captain who can tell you the exact situation.

He holds an ocean-going license to go anywhere all over
the world, and he has obtained that license by working his

way up from the deck.

The Chairman. I can see the injustice in your case of

requiring three mates, but it is not so palpable in regard
to requiring three pilots (pp. 140-142).
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S. 136

SIXTY-THIRD CONGRESS, SECOND SESSION

HEARINGS BEFORE COMMITTEE ON MERCHANT
MARINE AND FISHERIES.

FEBRUARY 24, MARCH 5-13, 1914

THE SEAMEN'S BILL

(By S. 136 it was proposed to divide sailors into two
watches and tiremen, etc., into three watches.)

STATEMENT OF MR. W. D. HAMILTON, OF CHICAGO,
ILL., SECRETARY OF THE LUMBER CARRIERS'
ASSOCIATION OF THE GREAT LAKES.

^'Mr. Burke. Don't the unions object to you working their

men over 10 hours a day and in some cases more than 8

hours a day?
Mr. Hamilton. No, sir. Up to some matter of three or

four years ago we had a mutual agreement with the fire-

men's organization. On all the boats of our class we carry

two firemen that stand six hours' watch, six on and six

otf. In other words they work 12 hours. And there was
never anv complaint; they never asked us for a third man"
(p. 138).^

STATEMENT OF MR. V. A. OLANDER, SECRETARY
OF THE LAKE SEAMEN'S UNION, CHICAGO, ILL.

* * *

^^Mr. Olander. Now, on the subject of three watches—for

oilers and water tenders and for firemen—I have just this

to say: For a number of years the representatives of some
of the largest shipping interests on the Lakes have been

appearing before this committee and arguing, in many
instances, that it was practically impossible to operate

their vessels with such a system of watches for those

men, and that at any rate it was not necessary.

At the Senate hearings a year ago last December the

marine tiremen on the Lakes were represented by a man
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who knew that busineiss thoroughly, and he exposed the

conditions under which those men work, giving a V(m y clear

explanation of the matter.

As a result of that exposure, the largest shipowners'

association on the Lakes—the Lake Carriers' Association

—

decided it would be wise to inaugurate the three-watch
system for firemen, which they had been saying for a long

time they could not operate under. They did so; they

inaugurated the three-watch system for tiremen last spring,

and all last season it worked along tirst rate. There is

no reason why it should not be applied to the men in the

engine room as well, and there is no reason, from my point

of view, why it should not be applied to the men in the

vessels of the other associations up there, just as well as

it has applied to those men. And since they have in-

augurated that S3^stem, there is no reason why a law
should not be passed that will require them to continue it.

I believe that each of those who have testified objected

to the clause, or part, of the bill which provides that

seamen serving in one department of a vessel shall not

be required to do duty in another department except in

emergencies.

Now, the reason why they object to that and why the

objection comes so strongly from the Lakes is because there

is a practice existing up there that you will find nowhere
else in the wide world—that of shipping men and boys

as deck hands, working them as deck hands only when
in port, and .using them as coal passers most of the time

when navigating.

The men shipped in that position on the Great Lakes are

almost invariably inexperienced men or boys. There are

quite a number of very young men and boys shipped up
there in that position who get their first taste of sea life

in that way. They go into the shipping offices of that

big shipowners- association, the Lake Carriers' Association.

They are told that they are going to be given employment
as deck hands. They go down to the ship believing that

they are going to work out in the open air—going to sea

to work out in the open air—and that is what they want
to do.

And while they are in port the}^ do work on deck and do
deck hands' work. But the moment that vessel leaves port,

the moment she gets outside of the piers, a majority of
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six—are compelled to go down into the fire holds and pass
coal to the firemen, subject to being called on deck for any
emergency which the deck officer mav feel that he needs
them tor" (pp. 347:^48).

* -x- *

"Mr. dander. They have the general care of the ship

—

general ship's woi-k, and plenty of it. Let me say that after

the passage of Hardy Act last spring a number of ship
owners on the lakes evidently seem to feel that section 3
of that act regulating the hours—section 3 does not require
the three watches, but regulates the hours of the licensed
oflicers—miglit apply to the lakes. They put on extra

men on that account, a boatswain, they added him to the

crew. At the same time our exposure of the conditions
under which the deck hands and coal passers worked and
of the conditions under which the firemen worked, in-

duced them—and I presume the further fact was that
a number of Senators had told them that the three watch
system of firemen was going into the law—induced them
to apply the three-watch system to the firemen. When
they put on the extra firemen they took, in some cases

for half of the trip and in other cases for two-thirds, the

deck hands out of the fire hold entirely and did not use

them as coal passers except for a short period during
the trip.

Now, that added five men to the deck crew, and those

five extra men find plenty of work to do on those ships.

That is the way they ought to be manned as a minimum.
There is all kinds of work to be done there. The deck
hands should not be used as coal passers" (p. 361).

* * *

"Mr. Edmonds. What do you cjill a day's work on the

Lakes now?
Mr. Olander. Twelve hours a day at sea. Ten hours

a day in port, after which the crew must do the necessary

shifting and take off or put on the hatches. It may mean
all the way up to 12 or 13 hours as a regular day—up to

24 hours.

Mr. Edmonds. You have divided it into two watches?
That would make the work 12 hours a day?

Mr. Olander. Nine hours a day in poi*t is what the bill

provides for.



A pp. VM

Mr. Edmonds. Is not that exactly what they have on the

Lakes now?
Mr. dander. No; that is not what they have on the

Lakes now; 10 hours is the shortest time.

Mr. Edmonds. There are no working hours there at all,

virtually, I suppose?
Mr, Olander. That is about the situation; there is no

general rule.

Mr. Edmonds. Are not there times, when out at sea,

when they get time to rest up?
Mr. Olander. It is six hours on and six hours off.

Mr. Edmonds. Are they always working during the six

hours on?
Mr. Olander. Yes'- (p. 384).
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H. K. 12109

SIXTY-TPIIRD CONGRESS

HEARINGS BEFORE THE COMMITTEE ON
MERCHANT MARINE AND

FISHERIES.

MARCH 11), 11)14.

"xV bill to better regulate the serving of licensed officers

in the Merchant Marine of the United States and to pro-

mote safety at sea."

^'STATEMENT OF CAPT. WILLIAM A. WESCOTT,
OF SAN FRANCISCO, CAL.

The Chairman. What is vour official connection, Capt.

Westcott?
Capt. Westcott. I represent the Masters, Mates, and

Pilots of the Pacific, and the Neptune Association of New
York, in this legislation ; and I also desire to state that

it has been indorsed by the Marine Engineers^ Benevolent
Association, at their annual convention held in this city

in January, 1914'- (p. 3).
* * *

Capt. Westcott. In section 4448, the only amendment to

that section of the bill is that it would make it compulsory
for a licensed man to report all violations of law or de-

fects in the vessel or her equipment. Section 2 of section

4449 in the bill was intended for section 2 of section 4448
of the bill; the printers transferred it over by mistake.

Section 2 states that *the inspector who receives informa-

tion from any licensed officer who is employed on any
vessel as to defects in such vessel or her equipment, or

that any provision of this title has been violated, such in-

spector, or supei*vising inspector, shall refuse to impart the

name of any such licensed officer or the source of his in-

formation to any person other than his superiors in the

Steamboat Inspection Service, and any inspector or super-

vising inspector violating this section shall be immediately
dismissed from the service.'
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Mr. Hardy. Now let me get that so it will be clear.

Under the present law, if an officer on a vessel makes a

report of its defects, the man to whom he makes the report

as is his duty under this law, reveals the source of his

information, which may operate to the detriment of the

man making the report as his duty requires. And your

amendment in that respect is intended to shield and pro-

tect the officer who does his duty and makes report of de-

fects, and to prevent or prohibit the party to whom he re-

ports from divulging the source of his information. That

is the purpose of it, is it not?

Capt. Westcott. That is correct.

Mr. Hardy. Now, will you state Avhy you desired to in-

corporate that?

Capt. Westcott. Mr. Chairman and gentlemen, last year

there was a violation of the officering and manning law.

The three watches were not kept on board of a steamer

that was running between the ports of San Francisco,

Puget Sound, Honolulu, and Salina Cruz. I preferred

charges. After the vessel returned, I found out about it,

and I preferred the charges in the form of an affidavit,

and filed them with the United States local inspectors in

San Francisco, and at the trial they insisted that I divulge

the source of my information, which I refused to do. One
of the inspectors then turned on me and said, ^If you will

not tell us the source of your information, I shall consider

your affidavit nothing more nor less than an anonymous
letter.'

I may as well state here that the master of the vessel

had already acknowledged that the statements contained

in my affidavit were correct. Another case

Mr. Hardy (interposing). Well why did you object to

giving the source of your information?

Capt. Westcott. Because I knew. Judge Hardy, that

if I gave the source of my information the men would be

discharged from the vessel.

Mr. Bruckner. Well, Captain, might they not liave made
a statement which was not true?

Capt. Westcott. I investigated it. If they made a state-

ment and it is not true, there is a section in the United

States statutes that makes it 'misconduct'; it comes under
the head of misconduct, and they can be punished for it. I

will quote the section:
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The local boards of inspectors shall investigate all acts

of incompetency or misconduct committed by any licensed

officer while acting under the authority of his license.

If licensed officers make a misstatement to the inspectors

they can be punished by suspension or revocation of their

license.

I will state in regard to that, Mr. Chairman, that, while

I do not wish to give names, I am willing to furnish the

chairman with the names of all parties concerned, and
the name of the vessel and all the facts, if it is the wash
of the committee. I desire to call your attention to another

occurrence about two or two and one-half years ago, a man
who had been a shipmate of mine at one time told me about

the defects in the vessel on which he was employed, and he

asked me, ^Where will be done if I go to the inspector's and
report it?' Mind you, the owners knew about the defects.

I answered ^You will lose your position'. He said, ^Well,

I do not want to do that' (p. 7-8).
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II. R. 10026

SIXTY-FOURTH CONGRESS

HEARINGS BEFORE THE COMMITTEE ON
MERCHANT MARINE AND

FISHERIES.

JANUARY 22, 23, 1916.

AMENDMENT OF THE SEAMEN'S ACT.

(A bill to relieve vessels on the Great Ljikes from the

operation of the Seamen's Act).

STATEMENT OF MR. JOHN D. BLACK, REPRESENT-
ING THE GOODRICH TRANSIT (X).

"Now, under the three-watch system the lirst watch goes

on duty at 8 o'clock in the morning; it is idle until 9.30,

when the boat starts. From 9.30 until 12 the watch does

two and a half hours' work—on duty 4 hours, 21/2 hours

actual work, one hour and a half idle. The second watch
goes on duty at 12 noon and stays until 4 in the afternoon.

The boat does not tie up at the dock in Milwaukee until

2.30 and does not leave until 4.30, so that the watch
actually works 21/2 hours at sea and is idle 1% hours. The
next watch goes on duty at 4 in the afternoon and working
until 8 o'clock at night, works actually 31/2 hours and is

idle one-half hour. Then there are the same watches from
that time until 8 o'clock the following morning, the first

watch actually working 11/2 hours after 8 o'clock at night

until they tie up at the dock at 9.30, and is idle 21/0 hours

;

the second watch is idle 4 hours, one man doing the entire

work for that watch. The second watch is then on from
4 o'clock in the morning until 8, tied up at the dock, and
one man does the entire work for that watch.

That recapitulates in this way: The actual work at sea

out of each 24 hours for the first watch is 4 hours; for the

second watch, it is 2V> hours; and for the third watch it is
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3y2 hours. Those watches are on duty, but idle, the lirst

watch, 4 hours; the second watch, 51/0 hours; and the third
watch, 41/2 hours. Each of those watches is off duty ab-
solutely 16 hours. That sums up that the grand average
of work in each 24 hours performed by each man under the
three-watch system is but 3% hours of work.
That we submit to be a hardship upon the companies

that are making the short runs. We can say it is not
necessary to the safety or comfort of the men who are
doing the work that the work should be but 3% hours and
we ask you, gentlemen, to consider that concrete proposi-
tion, which is practically the same as Mr. A^euman spoke
of, he mentioning some runs as short as Mr. Schantz's line

has.

Three-watch system in tireroom on steamship
'^Christopher Columbus- ', Goodrich Transit Co.,

Chicago.

(This steamship runs 70 days each summer between
Chicago and Milwaukee, 85 miles each way. It leaves
Chicago 9.30 a. m., arrives Milwaukee 2.30 p. m. ; leaves
Milwaukee 4.30 p. m., arrives Chicago, 9.30 p. m. ; is tied

to dock for 12 hours, repeating trip next day at 9.30 a. m.
The grand average of work performed in tireroom under
three-watch system is 3% hours per man per day.)

RECAPITULATION.

Actual work at sea (out ot each 24

hours)
On duty, but idle (out of each 24

hours

)

Absolutely off duty (out of each 24

hours

)

Grand average woik in each 24 hours ];)erfoi'med hy each

man in three-watch system, 3% hours.

Two-watch system in tireroom of steamship Christopher

Columbus, Goodrich Transit (\)., Chicago.

First
Watch
Hours

Second
Watch
Hours

Third
Watch
Hours

4 '^V2 •'{%

4 51/0 4%

16 16 l(i
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(This steamship runs 70 days each summer between
Chicago and Milwaukee, 85 miles each way. It leaves

Chicago 9.30 a. m., arrives Milwaukee 2.30 p. m. ; leaves

Milwaukee 4.30 p. m., arrives Chicago, 9.30 p. m. ; is tied

to dock for 12 hours, repeating trip next day at 9.30 a. m.
The grand average of w^ork performed in fireroom under
two-watch system is 5 hours per man per day.)

* * *

RECAPITIILATIOX.

Actual work at sea (out of each 24
hours)

On duty, but idle (out of each 24
hours)

Absolutely off duty (out of each 24
hours

)

Grand average work in each 24 hours ])ei'formed by each

man in two-watch system, 5 hours.

Three-watch system in fireroom on steamships "Alabama"
and "Virginia,'' Goodrich Transit Co.

(The steamships Alabama and Virginia are engaged in

daily opposite service between Chicago and the Michigan
ports of Grand Haven and Muskegon. Their runs alternate.

The ship from Muskegon to Chicago leaves Muskegon daily

at 7.30 p. m.', stops at Grand Haven for 1 hour 45 minutes,

and arrives at Chicago 6 a. m. next morning : s[)ends that

entire day tied to dock in Chicago. Ship that left Chicago
makes run in same time; tied all day to Muskegon dock.)

4«- * *

Ship running 8% hours per day of 24 houi-s.

RECAPITULATl OX.

First Second Third
AVatoh Watch Watch

First Second
Watch Watch
Hours Hours

() 4

6 8

12 12

Hours Hours Hon
Actual work at sea ((uit of 24

hours) 21/:; 21/4 4

On duty, but idle (out of 24
hours

)

5V2 5% 4

Absolutely off duty (out of 24
hours

)

16 16 1()

Grand average work in each 24 hours performed by each
man in three-watch svstem, 2 hours 53 minutes.



App. 144

Ml". JEardy. The effect of this amendment in section 2;
would it or not just simply be to exclude from the whole
operation of this law any regulation of the watch system
on any vessels that did not run 24 hours continuous voy-
age?

Mr. Black. I do not believe it would, Judge. It is in-

tended to apply only to the firemen, oilers, and water tend-

ers, and it is intended to apply only to boats, of course,

Avhich have a continuous voyage of less than 24 hours.

Mr. Hardy. In other words, the operation of this

amendment would be to place your vessels that did not
have longer than 24 hours continuous voyage in the same
category with vessels navigating rivers, harbors, bays, and
sound exclusively?

Mr. Black. With respect to this class of work; yes.

Mr. JEardy. So that the effect of section 2 would prac-

tically be to wipe off the statute books, as somebody said,

90 per cent of the passenger traffic on the Lakes?
Mr. Black. So far as section 2 applies to the watch

system; not so far as

Mr. Hardy. So far as it applies to anything it would
be wiped off in its application to those vessels, wouldn't it?

Mr. Black. I would not say so, because the latter part

of the section, the two or three concluding sentences, ap-

plies to different matters than a division of the watch ; for

instance, shifting the seamen to work alternately in the

fireroom and on deck and to work on holidays.

Mr. Hardy. Yes; you are right about that; that provi-

sion would still be there.

Mr. Black. And it would not in any way affect any
other provision of the laAV.

Mr. Hardy. But you would have absolutely no provi-

sion in the law for watches on those vessels that might
not run for 24 hours if this amendment were adopted?

Mr. Black. That, of course, might technically work
out; it could not practically work out.

Mr. Hardy. But it is not technically; it just simply

wipes off the watch regulation for all vessels not running

over 24 hours. It is not a question of technicality; it is

broad substance, is it not?

Mr. Black. It wipes out the regulation as it now stands

concerning three watches. Practically the work has al-

wavs been done on two watches on those short runs.
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Mr. Hardy. It leaves no regulation in its place, does it?

Mr. Black. 1 do not think it leaves no regulation in

its place. I can not answer that definitely, however.

The Chairman. The law requires them to be sufficiently

manned.
Mr. Black. Yes (pp. 29-33).

* * *

Mr. Black. The only point we wanted to present is

that the men did not have very arduous work, and are not

at sea except for the times I have stated—in one case 2

hours and 53 minutes out of 24 and in the other case a

little over 3% hours.

Mr. Leckie. I have here a short brief; if I may hand
it to the stenographer, to go into the record, I would be

very much obliged. That coveis our case from the Lakes.

I understand there are some men from the Atlantic coast

that want to be heard.

( The brief referred to follows :

)

We respectfully request your support of a bill introduced

in Congress and known as H. R. 10026, amending the rigors

of the seamen's bill (S. 136) in three particulars only as

to the Great Lakes

1. Abolishing the three-watch system on short runs.

2. Establishing a 10 mile-from-shore classification.

3. Permitting certificated lifeboat men to be used when
able seamen are not obtainable.

AVe herewith submit briefly a few reasons why we re-

quest your support to these amendments:

First, to abolish the three-watch system on short runs:

The bill makes it obligatory to divide the firemen, oilers,

and water tenders into three watches while at sea. Un-
doubtedly the bill was intended to apply to long, continu-

ous runs, first, because rivers, harbors, bays and sounds are

exempt from this provision; second, the bill provides that

the three-watch system shall be effective while at sea ; third,

on many of the Great Lakes passenger lines the runs are so

short and the time in port so long that it makes it imprac-
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ticable, if not impossible, to divide the men into three

watches while at sea. On the other hand, if the men are
divided into three watches throughout the entire 24 hours,

one or other of the watches will be on duty only a few
minutes while at sea (pp. 39-40).

Respectfully submitted

GREAT LAKES PASSENGER LINES
ASSOCIATION (p. 41).

* * *

(Hon. William i\ Redfield, Secretary of Commerce, sub-

mitted the following for the record:)

Department of Commerce
Office of the Secretary,

Washington, June 29, 1916.

My dear Congressman : On looking over the testimony
of Mr- Andrew Furuseth, presented to your committee on

June 22, in connection with H. R. 10026, a bill to amend
sections 2, 13, and 14 of an act entitled ^An Act to promote
the welfare of American seamen', etc., approved March 4,

1915, I find the following:

^There have been suggestions here that the department
deal with those things. To that I say, God save us from
that. There is nothing that the department can do, so

far as I know, for the shipowner that they are not willing

to do up until very lately. We can not get the watch-
and-watch provisions of the law in effect, which is one
of the most important things in the law for the purpose
of safety. Within the last two months there has been a
great deal of improvement in the regulations, but there

are many of them that have not yet been touched.

'I do not blame the department very much for it, be-

cause this is new matter, and the department is feeling

its way. But where there is an opportunity and they

can persuade the department of certain things of course

it goes.

'With reference to the watch-and-watch question, a
ruling has been sent out that you can divide the crew in

three, just as they did on this particular steamer on the
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Lakes and carry so many men in the daytime and so

many men in the nighttime; the watch-and-watch provi-

sion is four hours on and four hours oft. That is under-

stood to be the sea watch throucjhout the world.'

One not knowing the facts would naturally infer from
the above that in the administration of the seamen's act the

department has extended favors to shipowners. This is

wholly untrue. All of the rulings of this department in

connection with the seamen's act have been issued after

careful study and advice by the legal advisers of the de-

partment after consulting the congressional debates on the

subject, and for the single, sole, and impartial purpose of

its proper enforcement and without the (juestion of favors

to anyone entering therein.

In regard to the matter of the division of watches under
section 2 of the act, I enclose you a copy of a letter dated
March 7, 1916, addressed to Messrs. Harr & Bates, attorneys

at law, Washington, I). C, in which is incorporated the

ruling of the dei)artment as to the division of watches.

Further on in Mr. Furuseth's testimony the matter of the

construction of section 13 of the seamen's act, in so far as

it relates to the language test, came up. In order that you
and your committee may be advised as to the ruling of the

department upon this section I enclose a copy of circular

265, dealing therewith. I respectfully ask that this letter

and the ruling of the department regarding sections 2 and
13 inclosed be printed as part of the record of the hearing
of your committee on the said bill H. R. 10026.

Very truly yours,

WILLIAM C. REDFIELD,
Secretary.

Hon. J. W. Alexander,
House of Representatives, W^ashington, I). C.
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March 7, 1916.

Gentlemen : I am in receipt of your letter of March 3,

1916, requesting the department's interpretation of the fol-

lowing clause appearing in section 2 of the act of March 4,

1916, the seamen's act

:

^The sailors shall, while at sea, be divided into at least

two, and the firemen, oilers, and water tenders into at

least three watches, which shall be kept on duty suc-

cessively for the performance or ordinary work incident

to the sailing and management of the vessel.'

In reply thereto I beg to advise you that the clause in

question contemplates only equality in the length of time
of the required watches and does not prescribe that each
shall consist of an equal number of persons. Its purpose
is to insure equal watch hours to all employees irrespective

of how the^^ may be divided as to number. In other words,
if there are 10 sailors they must be divided into at least

two equal watches as to time, but not as to number; i. e.,

seven may serve in one watch and three in the other. The
same applies to the watches prescribed for the firemen,

oilers, and water tenders. The division as to numbers is a
matter to be determined by the offlcers of the vessel.

Very truly yours.

>

Secretarv.

Messrs. Harr & Bates,

Attorneys at Law, Washington, D. C. (pp. 128-129)
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H. R. 8036

SIXTY-FOURTH CONGRESS

HEARINGS BEFORE THE COMMITTEE ON MER-
CHANT MARINE AND FISHERIES

APRIL 6, 1916.

TO REGULATE THE OFFICERING AND MANNING
OF VESSELS.

(By H. R. 8036 it was attempted to amend R.S. section

4463 and the Act of March 3, 1913, by requiring not only

one licensed master but also one licensed chief engineer

and by requiring not only three licensed mates, who should
'stand in three watches, but also three licensed engineers

who should stand in three watches).

STATEMENT OF MR. T. L. DELAHUNTY, OF NEW
YORK, N. Y., REPRESENTING THE NEW YORK
BUSINESS MEN'S ASSOCIATION.

'•To show you the inconsistency, Mr. Chairman and gentle-

men of this committee, where there is really no manual
labor required from the other end of the vessel, under
subsection 3 of the Revised Statutes, section 4463, where
the conditions remained the same, to show you the atti-

tude of our employers, at the very time they were turning

to and establishing the three-watch system the local in-

spectors along our coast were reducing the number of

engineers from four to three, but the companies did not

reduce the engineers only when they were unable to turn

to and get one without holding the ship up for possibly

half an hour. We asked the reason why. 'We have no
idea, Mr. Delahunty, of reducing the number of engineers,

and we know they are kept on the jump once in a while.'

But there is no standard, I want to bring out. And we
ask in that section or clause of the bill, or that paragraph
of the bill, to give us the same consideration that has been

given to the other end of the vessel. We think we are

fair in asking that. I mean the 1-hour law or the 13-hour

ruling which has the force of law ; having been approved by

the board of supervising inspectors, the Supervising Jn-
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spector General, and also approved by the Secretary of

Commerce, it now has the force of law.

We have evidence here, documentary evidence, where one
of the early speakers of the forenoon, of one of the boats
of his line having been fined, and I have the opinion ren-

dered by Judge Hough in the United States court:

WEARY MAN A MENACE TO LIFE, COURT SAYS.

Decision against tug owners for violating 'double-crew' law is sus-
sustained. 'It is a matter of common knowiedc,a^,' wrote Judge Hougli
in a decision filed in the Federal district court yesterday, 'that

safety in anything that requires human effort depends in the last

analysis on the human being.'

A weary man is infinitely more dangerous than a defective pipe
or an obscure light, because he is unfit to discover the unfitness of

the inanimate object.'

Judge Hough's decision was one in which he sustained the lower
court in a suit brought by the Government against the owners of
the tugboats Union and Dalzelline for penalties for alleged repeated
violations of the 'double-crew' law on vessels navigated for more
than 13 hours consecutively.
Judge Hough ordered that a penalty of $500 against each tug shall

prevail with costs. The case is an outcome of the tugboat men's
strike of 1909. when there were complaints of violations.

Mr. Moran. May I interrupt, Mr. Chairman, for a mo-
ment to state that we would be glad to have the entire

opinion as rendered by Judge Hough put into the record

and not merely the section of it which the gentleman just

read?
The Chairman. Can you not furnish us with a reference

to the opinion?

Mr. Gibson. We have it right here.

Mr. Dalzelle. If the chairman will permit, I have a copy
of the opinion here and will be glad to leave it with you. It

is the section which says

:

Indeed, penalties of the nature now before me can be created by
the master deliberately running over the 13 hours, for section 4499
has no reference to intent. Such a system is an invitation and in-

centive to what, in popular parlance, is called 'blackmail'" (p. 50).
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H. K. 12396

SrXTY-BTXTH rONGREHS

HEARINGS BEFORE THE BUBOOMMITTEE ON MER-
CHANT MARINE AND FISHERIES.

MAY 19, 1920.

AMENDMENT OF THE SEAMEN'S ACT.

(H. R. 12396 sought to relieve vessels on the Great Lakes
on short runs from being required to divide sailors into two
watches and firemen into three watches).

STATEMENT OF MR. THOMAS CONWAY, 701 MAIN
STREET, BUFFALO, N. Y., SECRETARY OF THE
MARINE FIREMEN, OILERS, WATER TENDERS
AND COAL PASSERS, AND VICE PRESIDENT
OF THE INTERNATIONAL SEAMEN^S UNION.

'^Mr. Conway. I just wish first to take up the question

here of section 2, ^all merchant vessels of the United States

of more than 100 gross tons', putting back the firemen and
oilers onto the watch and watch, or, in other w^ords, 84
hours a week.

Gentlemen, a fire hole is not a very comfortable place.

The handling of coal, the shoveling of coal and the burning
of coal in a fire hole of a steamboat is exceptionally hard
work. The heat, the handling of the coal and the other

conditions such as dust and every other thing that enters

into it makes it hard, and this contemplates to have men
work 84 hours a week under such conditions.

Mr. Scott. How do you get that?

Mr. Conway. Seven times 12 is 84.

Mr. Scott. Where do you get your 12?
Mr. Conwav. Watch and watch; six on and six oil"'

(p. 13).



"Mr. Conway. 1 can show you one in Chicago, and it' you
stay four days on her there is a bonus; if you fire that
boat for four days you get a bonus. Sure you can pick

out little exceptions. But take Cai)t. Simpson's boats (he
is the shore captain of that line), the Eastern and Western
States. AVhat happens? After getting the seaman's law
adopted by Congress, the House of Representatives and the

Senate, and the President signing it, and getting a three-

watch system, Capt. Simpson's company comes along and
they say, ^Well, the three-watch system is so and so'; not

3 on and 6 off, nor 4 on and 8 off, but, gentlemen, 8 on
and 16 off. The President of the United States and both
Houses of Congress said that six hours continuous in a
fire hole Avas too long, but Mr. Shontz and the D. & C.

Line people said, ^Mr. President and Mr. United States

Congress, you are all wrong. I know that eight hours
is the right time.' And they work the men on the Eastern
and Western States right to this day—8 hours on and
16 off; two men on watch in port and four outside. We
had those boats tied up if we wanted to be unfair or

wanted to take advantage of that and could have forced

them to do it; but we do not do those things. We try

to get them convinced it is wrong, and we try to get them
to obey the law and hope eventually we will be able to

do so" (p. 15).
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H. R. 3716

SIXTY-SEVENTH CONGRESS

HEARINGS BEFORE COMMITTEE ON MERCHANT
MARINE AND FISHERIES

MAY 2-9, 1921.

AMENDING SECTIONS 2, 13 and 14 OF THE
SEAMEN'S ACT.

(By H. R. 3716 it was proposed that vessels of more than

100 gross tons, on a continuous voyage of sixteen hours or

more, sailors, oilers and water tenders at sea be divided

into at least two watches and the firemen into at least

three watches, to be kept on duty successively.)

"STATEMENT OF MR. ANDREW FURUSETH, PRESI-
DENT OF INTERNATIONAL SEAMEN'S UNION
OF AMERICA.

''Mr. Furuseth. Now, then, gentlemen, section 2 changes

the present law so that on the Lakes, on the Pacific, on
the Atlantic, in the coastwise trade, there is no necessity

for any more tlian two watches on any but a very few

vessels, because there are no vessels except a few. There

are only a few vessels that do travel any greater distance

than they can travel in 16 hours on one steady run, one

steady, continuous run. That has been exx)lained here as

to what that means.
And I want to say that the shipowner construes these

things, and the court construes them, and the court takes

this view, as a usual proposition. They give the con-

struction that is most favorable to the shipowner, unless

Congress has been absolute and definite in its statement.

Two times the Supreme Court did that with reference to

the seamen's act, and then Congress amended it so as to

show what they had intended.

Now, then, let us see that section 2. For one year or

two years, the sailors have had three watches. Before

that they had two; before that we had none. As a matter
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of i'act, we have never had the watch j)rovision of the
seamen's act carried out enough.

I have got a Senate document here on the question of

wages and watches. The law says that the sailors shall be
divided into at least two watches, which shall be on deck
successively for the usual work of operating the vessel.

Now, whenever there is any danger to the vessel the sailor

works night and day until he drops, and everybody on board
ship does it, and has to do it, because he is fighting for his

life, fighting for the preservation of the property, and there

is not any question about hours or labor in that case. But
in the common, every day work of handling the vessel 12

hours, 7 days in the week, 84 hours a week—that is the

sailor. Three watches, 8 hours a day. 56 hours a week for

oilers, water tenders, and firemen—that is the present law.

Through arrangements with the shipowners we got three

watches. We have had them for a year and a half, or about
20 months. That is to be taken away. All right. This

bill proposes to put the oilers and water tenders who are

in the fireroom and engine room on the same hours of

labor as the sailor, 12 hours a day, 84 hours a week, in

the fireroom and the engine room. That is the amendment
to section 2'' (pp. 410-411).
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IT. K. 834S

H. li. 7971)

SEVENTY-THIRD CONGRESS, SECOND SESSION.

HEARINGS BEFORE THE COMMITTEE ON MER
CHANT MARINE, RADIO AND FISHERIES.

:\IARCH 21-22, 1084.

REGULATING LICENSED OFFICERS AND HOURS
OF LABOR ON VESSELS OF CERTAIN TONNAGE.

(H. R. 3348 proposed to amend the Act of March 3, 1913

as amended by the Act of May 11, 1918, by providing that

every vessel over one thousand gross tons on the Great

Lakes have on board three dnly licensed pih)ts exclusive

of the master who shall stand in three watches.

H. R. 7979 proposed an amendment to R. S. section 4463

as amended by the Act of May 11, 1918 by requiring that

vessels have on board a duly licensed chief engineer in

addition to a master and that vessels of a certain size

have three licensed assistant en^neers in addition to three

licensed mates who should stand in three watches).

^'Mr. George Parson,

Director Bureau of Marine Development,

United States Shipping Board, Washington, D. C.

Dear Mr. Parson

:

I am grateful to you for copy of the Sweeney bill ( H. R.

3348) to require a third mate on Lake vessels, which ac-

companied your letter of March 31, and I also ap[)reciate

the interest which prompts you to ask us for our opinion

as to its merits and its desirability.
* *

The employment of a third mate would necessarily lead

to the establishment of the three-watch system throughout

the deck department, thus adding matei'ially to the crew

now carried, and increasing food costs correspondingly.

(Signed) GEO. A. MARR, Vice-President" ( pj). 3-4-5).
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^^dp:partment of commerce,
office of the secretary,

Washington, March 27, 1934.

Hon. S. O. Bland,
Chairman Committee on Merchant Marine, Radio, and

Fisheries,

House of Representatives, Washington, D. C.

My Dear Mr. Chairman: Reference is made to H. R.

7979, being a bill ^To amend section 4463 of the Revised
Statutes of the United States, as amended by the act of

Congress approved May 11, 1918.'

For the further information of the committee in connec-

tion with the passage of the above bill, I am enclosing

herewith a memorandum from the Assistant Director,

Steamboat Inspection, of the Bureau of Navigation and
Steamboat Inspection, this Department, in which I concur.

Sincerely yours,

DANIEL C. ROPER, Secretary of Commerce.

The Secretary of Commerce : Referring to request for

my views in connection with bill H. R. 7979, to amend sec-

tion 4463 of the Revised Statutes of the United States,

as amended by the act of Congress approved May 11, 1918,

you are informed that I have reviewed the provisions of

the bill, have compared it with the existing law, and I be-

lieve that better and more constructive results may be

obtained, if the law is to be amended, to have it so amended
as to place the authority for the necessary regulations in

the hands of the Board of Supervising Inspectors of Steam
Vessels. At the present time, the local inspectors of steam

vessels have original discretion in the matter of indicating

the officers and crew that are required on a vessel, as well

as the number of hours those officers and crew may be

worked, within certain limitations. To make the officering

of vessels and the length of hours of labor mandatory, cer-

tainly you will cover vessels that should be exempt or dif-

ferently regulated. By placing the authority with the

Board of Supervising Inspectors, this Board will be able

to consider the matter from every angle, including the class

of vessel, the purpose for which used, the waters navigated,

and the conditions in connection with her navigation. The
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l^oard will also be able to ehaiige its i-egulatioiis in order to

meet changing conditions. It can be argued, of course,

that this authority is now vested in the boards of local in-

spectors, but they do not act as desired. This is true with

of course this difference, that you have 47 different boards

of local inspectors scattered throughout the United States,

Alaska, and Hawaii, these inspectors being really in the

midst of the conditions which they control, whereas the

Board of Supervising Inspectors would look at the situa-

tion with all of the knowledge of the local inspectors but

with a detached view. The placing of this authority with

the Board of Supervising Inspectors will also be con-

sistent with the policy that we are endeavoring to follow,

and which has been followed in putting authority, insofar

as regulations covering boilers and machinery are con-

cerned, with the Board of Supervising Inspectors.

However, should it be concluded that the bill as written

is to be considered, then I' would suggest, in view of the

many controversial features of the bill, that a hearing be

granted all interested persons. At the hearing should be

represented the steamship companies and the labor organi-

zations.

I). A. HOOVER, Assistant Director" (p. 5).

^•STATEMENT OF EDWARD S. SMITH, NATIONAL
ORGANIZER, MASTERS, MATES, AND PILOTS,
CLEVELAND, OHIO.

Ml-. Smitli. Under the existing law, these boats on the

Lakes now carry two pilots, or mates, as they are desig-

nated. They carry pilot's licenses, but are designated as

mates. They stand in watches of 6 hours each, that is, 12

hours in each 24, and for 7 days a week, which makes their

minimum work week 84 hours and in numbers of cases it

exceeds this.

Now, under H. R. 3348 we will have three men aboard
each boat who will stand an 8-hour watch out of each 24,

which will reduce the work week to 56 hours and will give

employment to one more man on each steamer of over 1,000

gross tons.

The Chairman. Boats of 1,000 gross tons?
Mr. Smith. Over 1,000 gross tons. On boats under 1,000

gross tons, some of tliem at the present time only carry one
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mate, and that would also give them an extra mate, but we
are thinking more partieularly of the larger boats of over
1,000 tons.

The Chairman. Does this affect the crew at all? What
crews do those vessels carry?

Mr. Smith. They carry from about 26 to 32 men.
The Chairman. Has tliis any reference to the crews?
Mr. Smith. Well in reference to the licensed deck

officers; yes.

The Chairman. What licensed deck officers are there on
those boats?

Mr. Smith. At the present time they carry a master and
two pilots in the forward end.

The Chairman. A master, two pilots, and what?
Mr. Smith. In the navigating end of the ship.

The Chairman. The statement was made by Mr. Sweeney
that one of the purposes is to increase safety at sea. In
what respect will safety be increased?

Mr. Smith. In the respect that under this 12-hour watch
system a man does not get his proper amount of sleep and
it is oftentimes that he is drowsy and in the close waters
up there it is a pretty serious thing to drowse off.

* *

The Chairman. And this affects one man on each boat,

does it?

Mr. Smith. Yes, sir.

The Chairman. You say it requires one additional man
on each boat?

Mr. Smith. One additional man on each boat.

Mr. Lehlbach. How long are the runs?
Mr. Smith. Well, the runs vary. I think the longest

runs are about a thousand miles and the shortest runs
would run maybe a hundred miles.

Mr. Lehlbach. That is a thousand miles without touch-

ing port?

Mr. Smith. Oh, they may make stops, but only for fuel,

just stopping to unload and to load again.

Mr. Lehlbach. They do not stop for hours at a time?
Mr. Smith. No; these boats are seldom in port over 12

hours at any one time. In fact, it is usually much less

than that.

Mr. Edmonds. This man would take the place of a
mate?
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Mr. Smith. Yes, sir.

Mr. Edmonds. That would increase the maters pay,

would it not?
Mr. Smith. One mate's pav ; ves, sir.

Mr. Edmonds. That is all?

Mr. Smith. That is all.

Mr. Edmonds. Did you say there is a law at the pres-

ent time that regulates the mates on the Great Lakes?
Mr. Smith. At the present time, under the existing law,

they are only required to carry two mates.

Mr. Edmonds. Where is that law? It is not in this

section.

Mr. Smith. I believe the law says it is left at the discre-

tion of the Steamboat Inspection Service, and the Steam-
boat Inspection Service has never seen fit to put more
than two on.

* * *

Mr. Lehlbach. This H. R. 3348 refers only to the Great
Lakes?

Mr. Smith. Yes, sir; while in H. R. 7979, it takes in

both the engineering department and the navigating de-

partment, and also has a clause stating that it is not to

put on the extra man unless the vessel is engaged in a run
of 250 miles from the port of departure to the port of final

destination, and it is not exclusive to the Great Lakes.
* * *

The Chairman. Is H. R. 7979 so all-inclusive that it

would dispense with II. R. 3348?
Mr. Smith. Well, it seems to cover the ground pretty

thoroughly, except, in H. R. 3348 we made no provision of

250 miles from port of departure to port of destination,

because we have vessels up there where the men are actu-

ally worked harder on the short run than they are on the

longer runs.

The Chairman. You are seeking both bills, then?

Mr. Smith. I originally came down for H. R. 3348, but
II. R. 7979 includes the engineering personnel as well as

the deck personnel.
* *

Mr. Smith. Well, in asking for this extra man, we took

into consideration the fact that we are trying to put more
men to work, for one thing. Another thing is to cut down
the hours of labor. Very often a man is called upon to
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stand watch or to work outside of his watch, which
naturally brings up his liours of labor in some cases as

|

high as 100 hours a week and even on the vessels where
they try to stay very close to a 6-and-6 watch, very often

they put in 90 hours a week. Now, a man who has only
got 6 hours for rest, 1 hour off of that makes quite a bit

of difference and I can speak from experience that, as a
mate cm those vessels, oftentimes you did not get over 3

hours- sleep. You were trying to sleep while the vessel

was loading, and unloading, and the noise, and so forth,

kept you from getting your sleep" (pp. 6-7-8).

"STATEMENT OF CHARLES M. SHEPLAR, NATION-
AL MARINE ENGINEERS BENEFICIAL ASSO-
CIATION, WASHINGTON, D. C.

Tlie Chairman. You might address vour remarks to both
bills.

Mr. Sheplar. I am not familiar with H. R. 3848; I

have never read it.

My name is Charles M. Sheplar; I am president of the

National Marine Engineers Beneficial Association, Wash-
ington, D. C.

Mr. Chairman and members of the committee, the pur-

pose of this bill is to increase employment and establish

an 8-hour day in the marine industry and stop the unrea-

sonable status of am 84-hour week aboardship. The need
of the country at the present time is the reemployment of

Avage earners. Many licensed officers have had little em-
ployment in the past 4 years.

* *

The Chairman. How do these watches operate?

Mr. Sheplar. At the present time?
The Chairman. Yes.

Mr. Sheplar. Six hours on and six off, generally, with

the exception of ocean and sea-going vessels which, as a
rule, operate 8 hours; that is, 4 hours on and 8 off—three

watches. There are some boats on the Great Lakes, per-

haps 35 of the bigger boats, or more, from 35 to 40 of the

larger boats of the Great Lakes Carriers' Association, that

are (rarrying three watches at the present time. Outside of

tliat, tlie men are working 12 hours.

The Cliairman. How does it operate on the hours; what
hours are they on and what off?

Mr. Sheplar. They are on 4 hours and off 8'' (pp. 10-11).
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^'STATExMENT OF WILLIAM KELLY, SECRETARY
(CLEVELAND MARINE ENGINEERS BENEFICIAL
ASSOCIATION NO. 2, CLEVELAND, OHIO.

Mr. Kelly. My name is William Kelly, 210 Blackstoiie

Building, Cleveland, Ohio. I am secretary of the Cleveland

Marine Engineers Beneficial xAssociation No. 2.

The Chairman. Would yon mind differentiating when
YOU are nmking your statement and say whether a^ou are

speaking of 3348 or 7979?
X- * *

The Chairman. Which bill are you talking about?
Ml-. Kelly. H. R. 7979; no other bill. It covers the

masters and pilots and the engineers on all ships above
1,000 tons. I have jotted down here just what it means.
The purpose of this bill is to reduce the working hours

of 3,000 deck and engineer officers on American ships, to

provide employment for 2,000 others and to banish the

curse of overwork from the lives of the men who* go to sea.
* * *

There are two departments on a ship—the directive and
the motive—controlled, respectively, by the master and the

chief engineer. Both officers have a number of licensed

assistant officers, known as mates and assistant engineers.

This bill is intended to improve the condition of these men.
The United States Steamboat Inspection Service de-

termines the number of officers and crew necessary for the

safe navigation of the ship. This service is in a hot spot.

The ship owner is constantly striving to reduce the number
of men for economic reasons, and the seamen's unions are
striving to increase them for humanitarian reasons. Dis-

satisfied with xjrevailing conditions 20 years ago, the

masters^ and pilots' union applied to Congress for aid, and
a law was passed providing that all ocean and coastwise

ships above 1,000 gross tons must carry one licensed master
and three licensed mates, the latter to work in three

watches of 4 hours on duty and 8 hours off'—a total of

56 hours per week. With that provision we are in perfect

accord. The Steamboat Inspection Service ruled that such
ships must carry one licensed chief engineer and three

licensed assistant engineers. The same number of working
hours is i)rovided as for the mates.

The mates, pilots, and assistant engineers on the 580
inspected Oreat Lakes ships are not protected by the
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above lueiitioned 8-hour law and, under the rules of the
Steamboat Inspection Semdce, 80 percent ot* the officers

on those ships are working the 12-hour day, or the 84-hour
week, with one master and two mates and one chief en-

gineer and two assistants. This is the condition that
this bill is intended to correct. AVe want the law that
protects the ocean and coastwise licensed officers to be
extended to protect the Great Lakes licensed officers and
to reduce the 12-hour day, that these men are on duty,

to the 8-hour day prevailing on the coastwise ships.

it is an amazing fact that when an ocean or coastwise
shij) is transferred to the Great Lakes trade, she proceeds
to the Ht. Lawrence Kiver with an ocean and coastwise
crew of »i mates and 3 assistant engineers, working 8 hours
per day. There the third mate and the second and third

assistant engineers are discharged and the shij) continues

her voyage under the 12-hour day installed on the Great
Lakes ships. The Heamens Law enforces the 8-hour day
for liremen, oilers, and coal passers on Great Lakes ships

and it is a common sight to see on nearly all such ships

the engineer in charge of the ship working 12 hours per

day and all his subordinates working the 8-hour day.

There are more than 400 inspected bulk freight ships

above 1,000 gross tons on the Great Lakes. They make 50

trips of 800 miles per trip, each season—a total mileage

of 40,000 miles. Their average time in port is 40 hours

at the northern ports and 12 hours at the southern ports.

Those mates and assistant engineers work 6 hours on

duty and 6 hours otf duty during the entire season of

8 months. This is the condition the bill aims to correct.

AVliile complete statistics are unavailable, the great ma-

jority of mates, pilots, and engineers on all ships of other

American waterways above 1,000 gross tons must work
the 12-hour day, or 84 hours per week. Against this condi-

tion we protest through the submission of the bill.

That covers the intent of the bill.

Mr. Hirovich. AVhy did not you take care of the en-

gineers when you took care of the other officers when the

bill passed Congress? Why were they originally excluded?

Mr. Kelly. 1 do not know, except the Marine Engineers'

Association did not take it up" (pp. 23-24).
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H. R. 7521

SEVENTY-FOURTH CONGRESS, FIRST SESSION.

HEARINGS BEFORE COMMITTEE ON MERCHANT
MARINE AND FISHERIES.

MARCH 19-27; APRIL 30; MAY 1-8, 1985.

TO DEVELOP AN AMERICAN MERCHANT MARINE.

(By H. R. 7521 (2 drafts pp. 1041-1059) it was proposed
to amend the Seamen's Act of 1915 by requiring that
''sailors performing the duties of helmsmen and/or lookout
men, firemen, oilers and water tenders shall be divided into

at least three watches and each such watch sliall be kept
on duty successively").

'^STATEMENT OF WILLIAM KELLY, CLEVELAND,
OHIO, REPRESENTING THE MARINE ENGI-
NEERS BENEFICIAL ASSOCIATION.

H. R. 6202, by Mr. Sweeney, provides for the 8-hour day
for licensed officers on all American-inspected vessels. Com-
ment: This is most important bill before the committee.
Safety of life and property at sea depends more on the

ability and qualifications of the licensed officers than on
any other factor in the navigation and operation of ships.

To secure the best men for the service it must be made
inviting. The 12-hour day is out of date.

Forty years ago licensed officers on towboats worked
24 hours per day, catching a nap during a lull in the

operation. After a series of strikes the 12-hour day was
gained. Last year the towboat men on the Great Lakes
went on strike for the 8-hour day. They arbitrated and
a Government arbitrator made this strange decision.

These towboats are on call, and are not operated con-

tinuously. The 12-hour day stands.

Thirty years ago lake steamers of 4,500 gross tons and
2,300 horse-power engines were operated by 2 engineers

and 2 oilers working 12 hours per day. Through a strike,
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they secured a third engineer, but the shipowners forbid
them to install the 8-hour day. Last year, the licensed
officers tried to secure the 8-hour day by legislation. This
committee referred us to the shipping code. The code
failed us. We are here again to request the 8-hour day
through H. R. 6202. Do we get it? Even the shipowners
granted the 8-hour day on lake vessels above 4,000 gross
tons last year'' (p. 94).

'^STATEMENT OF HOYT H. HADDOCK, PRESIDENT
OF THE AMERICAN RADIO TELEGRAPHISTS
ASSOCIATION, NEW YORK CITY.

The Chairman. Give your name and organization to the

reporter, please.

Mr. Haddock. Hoyt S. Haddock, president of the Ameri-
can Radio Telegraphists Association, 10 Bridge Street,

New York (p. 102).
* * *

Mr. Haddock. Why shouldn't this body accept that ship

instead of the Secretary of Commerce? Why put that

I)Ower in one man's hand? I think some of those people

have a little too much power today.

Sec. 2. That licenses issued by the Bureau of Navi-

gation and Steamboat Inspection be required for wireless

telegraphers

Frankly, I do not know what the intention there is, and
it is beyond me to conceive of just what the intent there is.

Wireless telegraphers are at the present time licensed un-

der the Federal Communications Commission. It is a
competent authority, and the only competent authority

that I know of in the United States to do such work, and
I see no reason why that should be taken out of their

jurisdiction and put in the Department of Commerce.
Sec. 3. That a three-watch system on the deck and in

the engine room be made mandatory, and penalty provided

for each offender, except as otherwise authorized by the

Secretary of Commerce.
It is beyond me to understand why we would not at

least go so far as to recommend an 8-hour day for a sea-

man if we are going to adopt 30, 35 and 40-hour weeks

ashore. It is my opinion that a seaman should certainly

at least have an 8-hour day, and particularly those sea-
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men who have to do the safeguarding of life and property,

and our recommendation there would be that an 8-hour

day, not a three-watch system, be inaugurated for all classes

of personnel aboard shij).

Sec. 4. That minimum wages of unlicensed personnel

be determined by the Federal Maritime Authority. This
recommendation shall not be construed as a denial of the

right of employers and employees to bargain collectively

in the mattei' of higher wages and better working conditions.

In connection with that, it is our opinion that the Fed-
eral Maritime Authority should have the right to determine
all minimum wages, and that they should determine such
minimum wages in accordance with wages paid in other
maritime countries and based on the differential that exists

in allied shore industries.

For example, we will assume that in England a metal
worker in a shipyard makes |5 a day and a seaman makes
|2 a day. That differential should be maintained in the

minimum salaries applied to American seamen.
The Chairman. Why, if you are going to take a differ-

ential, do you refer to one class of industry? Are you go-

ing to take the differential in that fashion as applied to sea-

men ?

Mr. Haddock. I was merely making a specific example.
I would not merely compare the seamen in England with
the iron worker in the shipyard, I would take several allied

industries and average up the salaries of the employees
there and compare them with the seamen and average up
those same employees in the allied American industries

and maintain the same differential as to minimum" (p.

116).

^^STATEMEKT OF JOHN F. MILLIKEN, REPRESENT-
ING THE UNITED LICENSED OFFICERS OF THE
U. S. A.

Mr. Milliken. My name is John F. Milliken. I represent

the United Licensed Officers of the U. S. A. Tt is an
organization composed of ship masters, deck officers, and
engineers, mostly on ocean-going vessels (p. 748).

* * •*

On page 49, line 8, after the word 'seamen', add ^and

officers.'
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On line 9, after the word ^fireroom' add the words ^and
engine rooms.'

On line 22, after the word ^seaman^ add ^or officer'.

We make these suggestions because the seamen recently
made an agreement with a great many of the steamship
companies, and the companies are living up to the agree-

jnent to work the seamen 8 hours a day, and that is all tlie

seamen have to work. But recently an officer from the

American-Hawaiian Line came in to see us and he said that

after he worked his 8 hours standing two watches he was
forced to go out on deck and do the work that was ordinarily

done by seamen, and he was putting in, 14, 16, and in some
cases 18 hours a day.

I do not believe it was the idea of the committee to

eliminate the licensed officer from an 8-hour day. That is

why I made the suggestions (p. 754).
* -ss- *

That the United Licensed Officers jjropose:

In view of the fact that the merchant-marine officer is a
vital factor in the maintenance and development of safe

and adequate merchant marine, and in view of the fact

that the proposed bill fails to make any provision for the

licensed officer, we suggest the following officers' section

to be included in the proposed bill

:

AMERICAN LICENSED OFFICER

First. That in all merchant vessels of the United States

of more than 100 tons gross, except those navigating rivers,

harbors, bays or sounds, exclusively, no ship officer regu-

larly employed on the vessel shall be required to work
more than 8 hours in 1 day, either at sea or in port; ex-

cept in the performance of work necessary for the safety

of the vessel or of cargo, or of the saving of life aboard

other vessels in jeopardy" (p. 757).
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H.R. 6030
H.R. 6040
H.R. 6041

H.R. 6045

SEVENTY-FOURTH CONGRESS, FIRST SESSION

HEARINGS BEFORE COMMITTEE ON MERCHANT
MARINE AND FISHERIES.

APRIL 24, 1985

SAFETY OF LIFE AND PROPERTY AT SEA.

PART 3

SEAMEN'S LEGISLATION.

(H.R. 6041 proposed to amend section 2 of the Seamen's
Act of 1915 to require that sailors as well as firemen, oilers

and water tenders be divided into three watches, their work
to be limited to an eight-hour day—in other words, in-

creasing the sailors' watches from two to three).

"JOSEPH B. WEAVER, DIRECTOR BUREAU OF
NAVIGATION AND STEAMBOAT INSPECTION.

* * *

JOSEPH B. AVEAVER

"Mr. Weaver. The purpose of this bill is to extend the

8-hour three-watch system to the deck crew, as well as to

the engine crew; also, to put some teeth in the law by

providing for this fine.

The Chairman. To whom does the three-watch system

apply now?
Mr. Weaver. To the engine crew, and this now makes it

ai)ply to the deck, as well as the engine department.

The Chairman. I thought it applied to tJie deck, too?

Mr. Weaver. No, sir.

The Chairman. What was that decision in the Lucken-

bach case?
Mr. Weaver. That is the two-watch system in the deck.

Mr. Tvrer. The two watch system. There is a provision
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that no seaman shall be i-equired to work more than 8 hours
a day.

Mr. Weaver. We are making it three watches in the
deck, the same as it is in the engine room; then we are
providing a iine it they infringe this law.

•X- 4{- *

The Chairman. How many more?
Mr. Weaver, i should think it would be about probably

10 percent more in the deck crew, taking the average ship.

Mr. O'Leary. Will they work 8 hours consecutively under
this bill, instead of 12 hours, 4 on and 4 olf ?

xVlr. Weaver. They will work 4 on and 8 otf.

Mr. O'Leary. Four on and eight oft?

Mr, Weaver. 1 think it will improve conditions on our
boats and certainly is to the advantage of the seamen to

have this act made a law. I do not think you will have
as much trouble as we have in the navigation of our ships

now'' (p. 50).
* * *

''Mr. AVeaver. Yes; we have that right. And, of course,

then this 8-hour day and 3-watch system would apply to

that new manning schedule which we would give for all

the vessels.

Mr. Tyrer. I might say, Mr. Chairman, we had numerous
cases—by 'numerous', I would say, at the beginning at least,

20, or 25 a year—where there was a failure to keep proper
watches on the vessel in accordance with the decision of

the Supreme Court, but we were helpless in compelling
it for the reason that the only penalty in the law was the

giving of the seaman permission to go ashore and to take

his wages earned up to the time he went ashore, which
A\ as no penalty at all.

The Chairman. Unquestionably the penalty provision

ought to be in there.

Mr. Tyrer. Yes, sir" (p. 51).

''GEORGE A. MARK
A KJE I^RESIDENT AND SECRETARY, LAKE

(^ARR lERS' A S S( )(J1AT ION

.

"Mr. Marr. In the past, vessels on the Great Lakes have
been creA\'ed according to the requirements of the Seamen's
Act of 1915, and the manning scale incorporated by the

Steamboat Inspection Service in the vessel's certificate of

inspection.



In 1934 our association voluntarily increased the crews
of vessels in our larger classes to provide for a three-watch

system on deck and as nearly as possible an 8-hour day
in the steward's department. So far as these vessels are

concerned it is expected to continue to man the ships with
these enlarged crews, regardless of the passage of this bill''

(p. 54).

^^STATEMENT OF HOYT S. HADDOCK, PRESIDENT
AMERICAN RADIO TELEGRAPHISTS ASSOCIA-
TION, INC.

"Mr. Tyrer. I cannot answer that offhand, Mr. Chair-

man. Of course in regard to the engineers and assistant

engineers, the local inspectors now require that the vessel

shall carry a chief engineer, a first assistant, and a second
assistant engineer. That practically provides for the three

watches. There would be no purpose in having two of

the assistants on duty at the same time, and in section 4463
of the Revised Statutes, the license may specify the proper
division into three watches. And so far as this division

of firemen and oilers into three watches is concerned, T do
not recall any complaint we have had that it imposed
special hardship. That is in the existing law."

* * *

"Mr. O'L'eary. Is it usual for the chief engineer to take

a watch?
Mr. Tyrer. I do not know; I would have to ask the

department.
Mr. Sanders. He is on all the time.

Mr. Tyrer. The suggestion is made that the chief en-

gineer is on watch all the time.

Mr. O'Leary. Yes; but merely in a supervisory capacity.

Mr. Tyrer. Yes; merely in a supervisory capacity.

Mr. O'Brien. He does not take a watch except only
where there are two engineers.

Mr. O'Leary. Is it compulsory for him to take a watch
where there are two engineers; is that the law?

Mr. O'Brien. Then he has to take a watch, because he
has only got two. And if there are three engineers, espe-

cially on the Lakes, he supervises the work of the other two.

Mr. O'Leary. Then how do you reconcile the testimony
of 84 hours a week here, if there are 3 men taking watches
during 24 hours?
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Mr. O-Bi-ien. AVell the chief engineer does not feel dis-posed to relinquish this prerequisite and, if the law saiddehn,tel.v that ,t shonld be three watches, if tliere were on vthree engineers, then he would have to siand a watch
'

wen?'; ?h^Z^-
''"'''' '''°'*^'' ^'^ '^ t''^'*^ an*J then lie

M; O Brfen \v7V^. *" ^'* ^"^"'•^ « ^^^^^5 is tliat it?Ml OBrien. Well that is just it; but that has beenthe situation for years. Then there is a lot of work he hasto do maybe, that requires his attention at times, thatwould not be covered by the fact he was on watch
Mr^ O'Leary. When lie was doing that other work hewould not be on watch

; he would call on the first assistantor the second assistant to take care of the duties of opera-
tion while he was attending to the other work

Mr. O'Brien. That is quite true.
Mr Marr. Mr. Chairman, if the chief engineer is re-quired to stand watch, he will serve more than 8 hours aday; because the chief engineer is required to be at the

engine when a vessel is going in or out of port and, on
«ie Lakes, when she is going through the St. Marys Palls
Canal. So that he would be standing extra watches outside
of his 8-hour watch daily" (pp. 68-69).
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11. R. (>189, H. R. 6202, H. R. 6203, H. R. 7319, H. R. 10000

sevi:nty-fourth congress, second session.

HEARINGS BEFORE COMMITTEE ON MERCHANT
MARINE AND FISHERIES.

JANUARY 21-23, 193(;

EXTENSION OF STEAMBOAT INSPECTION LAWS.

(By H. R. 6202 it was proposed to amend R. S. section
4463 as amended by the Act of May 11, 1918 by requiring
that every vessel shall have in addition to one licensed
master also one licensed chief engineer; by requiring thiat
every vessel over one thousand gross tons shall have in her
service and on board three licensed mates and three licensed
assistant engineers who shall stand in three watches; and
by requiring every vessel over two hundred tons and less
than one thousand tons in service for a longer period than
sixteen hours out of any twenty-four hour period shall have
two licensed mates and two licensed assistant engineers
who with the master and chief engineer shall stand in
three watches).

^'March 21, 1935.

My Dear Mr. Chairman: In your communication of
February 27, 1935, you requested the report and recom-
mendations of the Department in regard to H. R. 6202.
Enclosed is a memorandum from the Director, Bureau

of Navigation and Steamboat Inspection, this Department,
in which I concur.

Sincerely yours,

DANIEL C. ROPER,
Secretary of Commerce.

March 13, 1935.

Secretary of Commerce: At the request of the Solicitor
of the Department, the Bureau submits the following com-
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iiients upon the merits of H. R. 6202, a bill 'To amend
section 4463 of the Revised Statutes of the United States,

as amended bv the act of Congress approved Mav 11,

1918\
A similar bill, H. R. 4979, Avas before this Bureau in

March 1934, and at that time it submitted the following
report

:

Referring to request for my views in connection with
bill H. R. 7979, to amend section 4463 of the Revised Stat-

utes of the United States, as amended by the act of Con-
gress approved May 11, 1918, you are informed that I have
reviewed the provisions of the bill, have compared it with
the existing law, and I believe that better and more con-

structive results may be obtained, if the law^ is to be

amended, to have it so amended as to place the authority
for the necessary regulations in the hands of the Board
of Supervising Inspectors of Steam Vessels. At the pres-

ent time the local inspectors of steam vessels have original

discretion in the matter of indicating the officers and crew
that are required on a vessel, as well as the number of

hours those officers and crew may be worked, within cer-

tain limitations. To make the officering of vessels and
the length of hours of labor mandatory, certainly you will

cover vessels that should be exempt or differently regu-

lated. By placing the authority with the Board of Super-
vising Inspectors this board will be able to consider the

matter from every angle, including the class of vessel, the

purpose for Avhich used, the waters navigated, and the con-

ditions in connection with her navigation. The board will

also be able to change its regulations in order to meet
changing conditions.

It can be argued, of course, that this authority is now
vested in the boards of local inspectors, but they do not

act as desired. This is true with of course this difference,

that you have 47 different boards of local inspectors scat-

tered throughout the United States, Alaska, and Hawaii,
these inspectors being really in the midst of the condi-

tions whicli they control, whereas the Board of Supervis-

ing Inspectors would look at the situation with all of the

knowledge by the local inspectors but with a detached
view. The placing of this authority with the Board of

Supervising Inspectors will also be consistent with the

policy that we are endeavoring to follow, and which has



A|)p. 17.^

been followed in putting authority, in as far as regulations
covering boilers and machinery are concerned, with the

Board of Supervising Inspectors.

However, should it be concluded that the bill as written
is to be considered then I would suggest in view of the

many controversial features of the bill, that a hearing be
granted all interested persons. At the hearing should be
represented the steamship companies and the Inbor organi-

zations.

D. N. HOOVER,
Assistant Director.

This Bureau sees no reason to change its comments as

applied to H. R. G202.

J. B. WEAVER, Director'' (p. 4).

^'STATEMENT OF HON. MARTIN L. SWEENEY, A
REPRESENTATIVE IN CONGRESS FROM THE
STATE OF OHIO.

* * *

H. R. 6203 seeks to extend its operations to every in-

spected vessel as distinguished from existing law, which
has application only to ocean and coastwise sea-going

merchant vessels of the United States, and every ocean-

going vessel carrying passengers. It enlarges the per-

sonnel to include a licensed engineer in addition to the

minimum number of licensed deck officers.
* * *

Existing law requires a duty not to exceed 9 hours of

any 24 while in port, including the da}'^ of arrival, and
not more than 12 hours of any 24 at sea.

Gentlemen, I submit that this measure, which seeks to

extend the principle of the 8-hour day to vessels subject

to the United States navigation laws, is in keeping with
the philosophy and popular opinion of our modern age.

It insures a better safety factor by minimizing, if not de-

stroying the fatigue, which is experienced now by many of

the personnel of these vessels, who are compelled to work
in a great many cases 12 hours out of every 24 hours.
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I personally believe that the ship interests and the ship

owners who protest vigorously against this legislation

should join in establishing an 8-hour day for their em-
ployees.

Testimony presented during the several inquiries re-

cently directed to ascertain the causes of certain disasters

at sea, and in the inland waters, disclose that the fatigue

of the personnel brought about by long hours almost de-

stroyed entirely the efficiency of the crews to respond in

cases of grave emergency.
The usual pleas of the expense involved in putting into

operation the 8-hour law provided by this legislation is

made by the shipowners. They maintain it will result in

a destruction of their business; that it would be physically

impossible to enlarge the ships to provide quarters for even
one addition to their existing personnel; that they would
be compelled to go out of business.

* * *

It would seem to me that this committee interested, I am
sure, in providing every safeguard for the passengers
aboard these vessels, and the crews who operate them,
must place the value of human life above the specie argu-
ment of loss or profit to the owners of the vessels'' (x^p.

6-7-8).

'^STATEMENT OF WILLIAM S. BROWN, PRESIDENT,
NATIONAL MARINE ENGINEERS BENEFICIAL
ASSOCIATION.

The bill has probably been amended and altered a little

bit, but the bill we are most particular about at this time

is H. R. 6202, to provide an 8-hour working day for the

licensed deck and engineer officers, as well as the seamen,

oilers, and firemen who already have it.

It is a known fact among the marine engineers and also

the people they employ that it is not only an 84-hour week
that we have to work on these vessels I am speaking about,

that do not carry three watches, but many, nmny times we
are called upon to work, and quite frequently, 18 hours a

day. It is nothing for a ship to come into port after the

assistant engineer stands his watch from 12 at night until

6 in the morning, and then he has all day to work and the
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ship will probably leave port in the evening. And it he

gets 5 or 6 hours' rest then, he is doing well.

As I say, it is exactly 20 years since the first bill was
introduced in Congress by Judge Alexander, who at that

time was chairman of the committee, in an attempt to re-

duce the hours of laboi- for licensed officers from 84 to 56

hours a week.
In nearly every Congress since 1916 the bill, with few

amendments or alterations has been reintroduced, but for

some reason, probably best known to members of the com-

mittee, the bill was never brought to the floor of the House.

It seems to me superfluous to again relate the many rea-

sons Avhy H. R. 6202, which would amend H. R. 4463,

should be enacted in order that a three-watch system or

an 8-liour working day would be established in order that

licensed officers might enjoy at least the privileges that

skilled workmen engaged in earning a livelihood for them-

selves and families enjoy.
* 4f *

Our Nation at that time had but few steamships in the

foreign trade, therefore, it was on cargo ships of foreign

nations on which I would' be employed, mostly British.

Tliese tramp ships in every instance employed a chief and
three assistant engineers, which allowed a three-watch

system or an 8-hour day.

On the Gi:eat Lakes, up to the time I gave up sailing, the

three-watch system or the 8-hour day was unknown; but

in 1915, through the efforts of Andrew Furuseth, presi-

dent of the International Seamen's Union, and the ex-

treme efforts of Senator Robert M. LaFollette, the sea-

men's bill was passed which gave the firemen and seamen
the relief they sought. But the licensed officers were com-

pelled to continue on the 12-hour day or the 84-hour week.
* * *

^A weary man is a menace to life and property', wrote

Judge Hough in a Federal court when he handed down a

decision in a lawsuit for a violation of the 13-hour law.

It is common knowledge—wrote Judge Hough, in a deci-

sion filed in the Federal district court

•that safety in anything that requires human effort de-

pends, in the last analysis, on the human being. A
weary man is infinitely more dangerous than a defective

pipe or an obscure light, because he is unfit to discover

the unfitness of the inanimate object.'
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Judge Hough's decision was one in which he sustained
the lower court in a suit brought by the Government
against the owners of the tugboats Union and Dalzelline
for penalties for alleged repeated violations of the ^double-
crew' law on vessels navigated for more than 13 hours con-
secutively. Judge Hough ordered that a penalty of |500
against each tug shall prevail, with costs'' (pp. 9-10).

"STATEMENT OF HON. EDWARD W. CURLEY, A
REPRESENTATIVE IN CONGRESS FROM THE
STATE OF NEW YORK.

January 20, 1936.

Hon. Schuyler Otis Bland,
Chairman, Committee on Merchant Marine, Radio &

Fisheries,

House of Representatives, Washington, D. C.

(Subject: H. R. 6189, H. R. 6203, H. R. 6202).

Dear Sir: The International Union of Operating
Engineers makes courteous request that this brief state-

ment in support of the legislation embodied in the bills

above named be incorporated in the record of the hearings

before your committee.
* -x- *

H. R. 6202. Of this bill a portion of greatest interest

to this organization appears on page 2 and is included

within lines 14 to 17. The long watches stood by licensed

officers are a matter not only of record but of history. In

some industries the maximum limit of 8 hours per day has

long since been reached. In others, only recently and
during the past few depression years, this limit in some
instances has been reduced. If for no reason other than

that, in the carrying trade taken generally 8 hours are

accepted as the maximum working day, that provision in

the proposed bill should be enacted into law. There are,

of course, many other factors thus, such as fatigue, loss

of efficiency and the like, but those so readily come to the

minds of those interested in the fixation of schedules of

hours of work that it is unnecessary to give them mention.

The recpiirements of section 3 of the proposed measure tie

in closelv with the lines discussed in tlie Jast preceding



App. 177

paragraph. They in substance merely represent an exten-

sion of the 8-honr principle. For the same reason as those

which support the maximum 8 hours of work out of the

24, the extended requirements as written in section 3 should

be conlirmed in statute.

The International Union of Operating Engineers en-

dorses the three measures herein briefly discussed and ex-

presses the hope that they will receive favorable considera-

tion by your committee.

Very truly yours,

GENERAL PRESIDENT" (pp. 12-18).

STATEMENT OF SILAS B. AXTELL, NEW YORK,
COUNSEL, MA
ASSOCIATION.
COUNSEL, MARINE ENGINEERS BENEFICIAL

Mr. Axtell. All Hght. I want to direct your attention

to what was said by Mr. Justice Sutherland, of the Supreme
Court Bench. You will recall, as a member of the Senate,

he was one of those men who helped to force through Con-

gress that great humanitarian measure known as the La-

Follette Seamen's Act, and he understood it. Away back

in 1926, in considering the case of O'Hara v. Luckenhacli,

where a seaman had left a ship because the crew were not

divided into equal watches as required by law, Mr. Justice

Sutherland said this, in part, at page 370, 269 U. S.

:

^It is not unreasonable to conclude that Congress de-

termined that each of the watches, like the crew as a

whole, should be adequate in number, competent, and

in a state of readiness for any exigency that is likely to

happen, such as collision, the striking of the ship upon

a reef of rocks, or an iceberg, or a sudden breaking out

of fire, and other happenings of like disastrous tendency,

and to this end meant to provide for successive and con-

tinuous Avatches to be constituted in numbers as nearly

equal as the sum of the whole would permit.'

Now, that is what we want here—equal S-hour watches

on these vessels. A tired man cannot be alert. The third

officer of the Mohawk stood like a man in a daze while
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the quartermaster told him she was sheering to port, and
with the mixed signal device which existed on that ship,

part right rudder and right wheel helm, and part of the
old system, the man was too dull to think in time, and
brought about the death of 30 or more of his own fellow
seamen and some passengers.
Now, we cannot ignore these warnings. This Congress

is facing a responsibility of action; not a hearing in this

committee and then deferring a report indefinitely; and
the men of the merchant marine, backed by labor, the
United States of America labor movement, affiliated deeply
in that movement, are here to say to you that we demand
careful attention and action upon this, legislation ; because
the thing has been befoi'e the Congress for 20 years and
no action has been taken and the lives of passengers, as
well as seamen, have been sacrificed needlessly in the past,

and it will go on unless we act now" (pp. 17-18-19).

"STATEMENT OF WILLIAM M. KIRBY, SECRETARY
AND BUSINESS MANAGER, MARINE ENGI-
NEERS' BENEFICIAL ASSOCIATION, NO. 11,

NORFOLK, A A.

But this is only part of the story; the 18-hour indorse-

ment does not mean a thing. The engineers of the single-

crew harbor boats are required to be on duty from 13 to

18 hours per day without extra compensation. This pro-

longed duty is not an occasional thing, but an almost
daily occurrence. The engineers know their jobs are for-

feited if they refuse to work beyond the 13-hour limit.

In order to bring these violators of the law before the

local inspectors, it is necessary that a report be made of

specific cases, supported by affidavits, and all engineers

know that anyone who makes such a report, or signs an
affidavit, is a marked man and cannot obtain employment
with the company affected by the report, nor with others

upon whom he has to depend for a livelihood. The onus
is therefore placed upon the individual who is forced to

violate the law and the result is he keeps his mouth shut,

even to the extent of refusing to testify in cases where the

Marine l]ngineers' Beneficial Association and the Associa-

tion of Masters, Mates and Pilots have prepared to make
reports of violations of the 13-hour regulation.
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While we realize that the law violations cited in fore-

going paragraphs are matters with which this committee
is not concerned, they are brought to its attention to show
that congressional action is necessary to make it mandatory
upon tlie Steamboat Inspection Service to see to it that no
licensed officer in any branch of the merchant marine
service is allowed to work more than 8 hours in any 24-hour

period.

Under existing laws the officers of the Steamboat Inspec-

tion Service have the authority to set the minimum of

licensed ofticers to be carried on any vessel of the American
Merchant Marine, and the maximum nunaber of hours they

shall work. The merchant marine is unique in that is is

the only industry in which the status of its personnel is

fixed by Federal regulation, and the only one in which the

principle of the 8-hour da.y is not recognized ; except as

provided in the Seamen's Act. Just so long as the authority

to ^x the number of licensed men necessar-y for a vessel of

the American Merchant Marine, and the number of hours

they shall work, is left solely to the discretion of two men,
just so long will these intolerable conditions continue.

Recent deplorable marine disasters have shown the neces-

sity of providing greater safeguards for the protection of

life and property at sea, and more stringent regulations

regarding construction and equipment of vessels have been

adopted, but this one very necessary feature seems to have
been entirely overlooked. It is a well -recognized fact that

8 hours in any 24-hour period is the maximum number
which should be required of a worker in any industry; the

United States Government has based its activities for many
years on that principle; it is the universal workday in all

commercial lines. The marine worker stands alone in be-

ing required to work as much as 13 hours per day, and
that through the sanction of a Federal bureau.

The technical knowledge necessary to fit the marine
engineer for his position, the practical experience recpiired

to make him eligible for examination for the license he

must hold in order to fill his job, sets him apart from the

ordinary mechanic, and places him on a plane above tliat

of the man who labors solely with his hands. When the

whistle blows, the latter goes home and his responsibility

ceases: but the Avhistle never blows for the marine engineer.
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und his responsibility is always with him. His is r('-

sponsibility of the gravest nature—the safety of the lives of

liundreds of people and property worth thousands of dol-

lars, and in many cases he is a tired, worn ont man when
he should be elert and active. He is not fit to cope wath a
serious emergency, and could not ])e efficient in the event

one should arise.

The ^sun-to-sun' day for farmers and the 12-hour day for

industrial workers have long since been thrown into the

discard, and why a 12-hour day should be considered for

licensed merchant marine officers is bevond us.

We believe your committee will consider the measure
from the angle of its effectiveness in the promotion of the

safety of life and property at sea, and we have tried to

show that a revision of the existing laws is necessary for

that reason.

In conclusion, let me say that all we ask is your care-

ful consideration of the bill, and we feel confident the chair-

man and members of this committee will have no difficulty

in deciding that conditions under which licensed merchant
marine officers are now forced to struggle are archaic, un-

reasonable and altogether indefensible'' (pp. 19-20-21).

^'STATEMENT OF WILLIAM COWAN, CLEVELAND,
OHIO, REPRESENTING THE MARINE EN-
GINEER'S BENEFICIAL ASSOCIATION.

I contend that it creates no hardship upon them in any
way whatsoever; that the 12-hour day, or 84-hour limit

week, is one of the relics of the dark ages that has been

in effect ever since sailing ships have plowed the seas, and

why officers who are held directly responsible for the safe

o])eration of a vessel should be subjected to those unen-

durable working hours, where they are deprived of all forms

of recreation, you might say, because, when tliey come off

their duty they have a wdiole lot of trouble getting their

proper rest, we cannot see" (p. 24).
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{STATEMENT OF JAMES BLAKE, DETROIT, MICH.,
(^11AIRMAN LAKE EXECUTIVE COMMITTEE OF
THE MARINE ENGiNEERt^ BENEFICIAL ASSO-
CIATION.

I shall endeavor to present to your coniniittee certain

int'orniaiion wliieli will show that the proposed legislation

embodied in H.R. 6202 is not in its entirety a bill that has

been presented by organized labor to create or spread em-

ployment but is a bill which, it enacted into law, would

not' only protect those who labor in the marine industry,

which would add to the safety of life at sea, but would

also tend to protect the vessel owners who operate on the

Great Lakes and connecting tributaries who have evidently

realized that the 8-hour day and three-watch system for

the licensed personnel was a necessity, and who have had

the three-watch system in effect during the past 2 years

and have had to compete with a group of minority interests

which have ignored entirely their responsibility in this

matter.
* * *

Further, I desire to present for your consideration a

few examples of this practice as bearing on the industry.

For many years the railroads operating car ferries in the

Lake Michigan and Detroit River area have maintained

the 8-hour day and three-watch system.

* * *

During the past decade there has been an increase in the

number of self-unloading vessels in the Great Lakes trade,

the nuijority of which do operate on the 8-hour day, with

the three-watch system, and yet they have to compete with

vessels which operate on the 12-hour day with small crews

and low wages and who are a troublesome factor in estab-

lishing low rates, which has lowered earnings in this

branch of the industry without any appreciable benefit to

the general public.
* * *

We respectfully call to your attention that the licensed

personnel is practically now the only personnel of the ship

directly connected with the navigation and ()y)eration of

the vessel's machinery who do not have the three-watch

system and the 8-hour day" (pp. 35-36).



^^Xow, geiitleiiieii of the coiniiiittee, 1 have personally
interviewed many licensed officers since the advent of the
tliree-watch system, and the usnal comment is

:

^^We never knew what life was like before: we go on
watch feeling lit and awake; while on the 12-liour trick,

or two-\Natcn system, it was not so hard standing the

G-hour watches, but with what pai-t of the b hours oli

duty that could be devoted to sleep and rest we could
not fully recuperate and the result was we often went
on watch feeling drowsy and always tired* *'

(p. 39 j.

^^STATEME^nT of WILLIAM J. GARRETT, BUFFALO,
N. Y., JSECRETARY A:^;D BUSINEfeB MANAGER,
MARINE ENGINEERS' BENEFKIAL ASSOCUA-
TION, NO. 1.

Mr. Garrett. My name is William J. Garrett; my posi-

tion is secretary and business manager of the Marine
Engineers' Beneticial Association No. i, of Butfalo, N. Y.,

and, unlike the previous testimony relating to the hazard
of break-downs at sea, due to long hours, 1 am going to try

and picture the hazard that is eilective, due to mental as

well as physical strain caused by constant long hours.

1 do not know whether the chairman or tiie committee
are familiar with the term 'two watches', or '6 and 6', and
i will try to qualify that term by saying that *6 and b'

means that an officer is retjuired to work two watches. VVe

will illustrate by saying from 12 o'clock midnight to G in

the morning, when that officer goes off watch; then another
officer comes on and works from 6 in the morning until 12

noon; again the officer on the previous watch goes on at

12 noon and works until 6 at night, and correspondingly
the other fellow comes back on and works until 12 o'clock.

The Chairman. Do they have what they call the Vlog

watch' up there?

Mr. Garrett. I would call it the cemetery watch. 1

will try to explain that in this brief. In submitting this

brief in support of H.R. 6202, I am citing facts from actual

experience as a fireman and oiler, serving my apprentice-

ship for 4 years, and as an assistant engineer in various

trades for a period of 12 years.

It is my firm opinion that nature never intended humans
to >\'ork the unwakeful hours between 12 midnight and 6
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in the morning; because, if it did, in its wisdom it would
liave provided in its physical and mental powers in humans
the stanuna and mental requisites natural in order to be

wakeful and alert, especially during the period between
3 a.m. and 6 a.m. Therefore, wiiether it be engineering

or any other profession, it is my belief that hours of em-
j)loyment during this period should be of short duration,

esi)ecially so in the vocation of seamen, whether he be

a decic or engineer officer, or in the junior grades, if for

nothing more than safety of life at sea.

On the Great Lakes where the 6 and (>, or 12-hour a day,

84-hour week for deck and engineer officers is more prev-

alent than on ships in other localities, it seems rather

unjustifiable for vessel operators, to continue this 12-hour

system, regardless of their oft-repeated declaration that

the emidoyee involved is content with such hours.
* * *

How long licensed ofticers, forced by economic conditions

to humanly stand this 6-and-6 grind before they break dow n
physically and an accident occurs is beyond my compre-
hension. When this happens reaction occurs, and certain

persons are found at fault for lack of duty.

In my opinion they should be given time off for relaxa-

tion by additional licensed officers in their crew^ I believe

they then would not be as much handicapped as the}^ are

at present in the performance of their duties'' (pp. 39-40-41).

-STATEMENT OF WARREN C. EVANS, PHILADEL-
PHIA, PA., REPRESENTING THE MARINE ENGI-
NEERS BENEFICIAL ASSOCIATION, NO. 13.

* * -jfr

STATEMENT OF FACTS SUPPORTING H. R. 6202.

The ])iesent law does not specifically require any number
of engineer officers for any vessel. Heck officers only are

mentioned, and many vessels are therefore being navi-

gated in ocean service with a sufficient number of deck
ofticers to w^arrant a three-watch system and with only two
engineer officers, wdio are required to w^ork at least 12 hours

])er day and 7 days per week in most cases.

The unlicensed personnel in these same vessels in the

engine department are sufficient in number to warrant
three watches also" (pp. 46-47).
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''STATEMENT OF FRANK A. SAYRE, GALVESTON,
TEX., MARINE ENGINEERS ASSOCIATION, NO.
40.

* * *

It is ij;xnieral]y understood that a marine engineer will

stand 4 liours on and 8 hours off. Tiie day's work is

hrc^ken up into three watches, but it does not work that

way. He will work 4 liours on duty as an engineer and
lie is supposed to be off, but there are very few days in

>\hich lie is not recjuired to do repair work when lie is

supposed to be off. I have done it mj^self; I am not
speaking of w^hat others have told me, but of how I actu-

ally worked, and it was customary for us to work on
the deck machinery during the time we were not actually

on watch in the engine room. They work 4 hours on
watch and they make them work another 4 hours on repair

woi'k, not only on the deck machinery, but the engine
room auxiliaries. That is a common occurrence" (p. 55).

"BRIEF SUBMITTED BY MR. AXTELL.

Realizing the necessity of alert and efficient employees,
the railroads were compelled to place their employees on
an 8-li()ur workday basis. It is recognized in most in-

dustries in this country that 8 hours of any 24-hour period
should be the maximum number of working hours for

any human being. It is undoubtedly true that Govern-
ment agencies, due to Government regulations and red
tape, are slow in adopting the modern ways of industry,

yet Govei-nment employees on Government vessels are not
required to do service in excess of 8 hours per day, and
why should it not be considered fitting that men who are
entrusted with the safety of hundreds of human lives and
reipiired to be on duty for at least 12 hours in each 24-hour
lieriod, be placed on an 8-hour-per-day basis or the three-

watch system. It is recognized by men of the shipping in-

dustry that navigation of vessels in confined waters is one
that requires mental alertness and sound physical capacity

ni all times.

At the second annual convention on the 15th day of

June 11)20 of (he International Labor Ofiice, that organiza-
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lion A\iii(Ii represents the League of Nations, adopted a
icsolivlion (Kes. 8) ^limiting the hours of work in all in-

dustrial undertaking's, including transport by sea, and
under conditions to be determined, transport by inland

w aterways, to 8 hours in a day and 48 hours in the week.
(\uisequential etl'ects as regards manning and regulations

i-clating to amendments and health on board ship.'

At tlie convention of the International Labor Office, now
])eing held in Geneva this country is represented by
Samuel xAitken, representing the shipowners; Andrew
r'uruseth, representing labor; and K. W. Brueie, re]>re-

s('!iiing the United States Government.
Ocean-going vessels are compelled by title 46, section

(>To, ['nited States Code, Annotated, to place their licensed

officers on a three-watch system. Navigation on the high

seas with nothing but sky and water and an occasional

ship which might happen to come in sight about every

week is not the type of navigation that requires the mental
alertness of the officers, as does the operation of inland

and coastal vessels which are in constant proximity to

land, shoals, lighthouses, currents, tides, and susceptible

to fog which might close in on them at any time on the

voyage. Together with these elements with which the

inland vessels contend, is the maneuvering of the vessel

in event of traffic, fishing vessels, and other small craft.

There is no industry in this country which requires a

num or human being to be so mentally alert and physically

capable for a period of 12 hours per day. It is impossible

to conceive that these men devote a minimum of 12 hours

per day."
* * *

"It is safe to say, and no shipowner can prove otlier-

^\'ise, that men who are placed on a 6-hour-on and 6-hour-

olf-watch basis, actually devote at least 110 hours per

week toward their duties. It is difficult to conceive how
the incidental repairs necessary to the maintenance of

the vessel can be made by these men.
In the Great Lakes district certificates of inspection

often provide two mates and two licensed engineers, one

of the engineers being the chief, who in addition to stand-

ing his regular watcli must be in the engine room while the

shi]) is navigating in harbors and docking. During the
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past few years some of the Great Lakes lines realizing the

injustice of the two-watch system to their employees, caus-

ing overwork, sluggishness, and frayed nerves, and also

for the safety of their vessels, have voluntarily made pro-

vision for the three-watch system for their deck and engi-

neer officers. However, an impoitant number of vessels

are still being operated on the 12-hour basis. These ves-

sels include those with self-unloading equipment and cargo
refrigeration and also vessels in the steel and scrap-iron

trade which use steam oi- electric devices for the handling
of the cargo.

* * *

'^AVhile it may be necessary for (.ongress to amend sec-

tion 44G8 or section 223, United States Code Annotated,
title 46, as suggested by the proposed bill, H. R. 6202, yet

we believe that the Secretary of Commerce may now act

without any further authority from Congress in its discre-

tion as provided in section 222, United States Code An-
notated, title 46, or paragraph 1 of Revised Statutes 4463,

now, through the local steamboat inspectors of Baltimore,
to change the certificate of seaworthiness of all these ves-

sels so that they be required to employ a sufficient number
of deck and engine-room officers so that the men on duty
will not be required to stand more than 4 on and 8 off pei-

day or perform more tlian 8 hours' work out of each 24.

Twenty years ago Congress, in passing the Seamen's Act,

673 United States Code Annotated, title 46, made a re-

quirement that wdiile at sea the sailors shall be divided

into at least two equal watches, while the firemen, oilers,

and watertenders shall be divided into three equal watches.

They further provided that while the vessel was in any
safe harbor, 9 hours shall constitute a day's work. We,
therefore, respectfully urge that the certificates of inspec-

tion of all the inland-water steamers engaged in carrying
passengers for hire, such as those cited in this brief, be
amended to require a sufficient number of licensed deck
officers and engineers so that such officers will not be re-

quired to do duty in excess of 8 hours out of any 24.

R(\s}j(H-tfully submitted for

The National Organization of Masters, Mates, and
l*ilots, and
The National Marine Engineers' l^eneficial Association,

Bv Sdas H. Axtel, CounseF' (pp. 1)1-92-93-94).
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.STATEMENT OF CAPT. W. J. PETERSEN, SAN
FRANCISCO, CALTF., REPRESENTING THE
PACIFIC-AMERICAN STEAMSHIP ASSOCIATION
AND THE SHIPOWNERS' ASSOCIATION OF THE
PxVCIFIC (^OAST.

In irlatioii to II. R. 6202, the Sweeney bill, I contend
tlijit the Board of Local Inspectors have ample antliority

at the jiresent time to meet the conditions, and there is no
l)articnhir need for any added restrictions on American
ships.

* * *

Now, on the Pacific coast, we have most peculiar condi-

tions, that have existed for more than a year, and there

we have done everything that these bills would require.

AVe have given our men three watches; we have given them
an S-hour day
The Chairman. You say ^'our men." You mean the

officers and mates?
Mr. Petersen. Officers; yes, sir. We have given them

the three watches; we have given them their 8-hour

day; * * *" (pp. 112-113-114).

l^DEPARTMENT OF COMMERCE,
BUREAU OF NAVIGATION AND STEAMBOAT

INSPECTION

Washington, January 15, 11)3().

Secretary of Commerce:

The Bureau has been notified by the Solicitor of tlie

Department of hearings to be held by the Committee on Mer-

chant Marine and Fisheries on January 21 next at 10 a. m.

on H. R. 6202, a bill to amend section 4468 of the Re-

vised Statutes of the United States as amended by the act

of Congress approved May 11, 1918.

On March 13 last this Bureau reported on this bill to the

effect that after comparing it with existing law it was be-

lieved better and more constructive results miglit be ob-

tained, if the law is to be amended, if the authority for the



A pp. 1S8

necessary regulations requiring the manning of vessels, etc.,

be placed in the hands of the Siipervising Inspectors of

Steam Vessels. The number of licensed officers and crew
with certain restrictive provisions contained in 4463 Re-
vised Statutes is fixed by the local inspectors of steam
vessels together with the number of hours these officers

and crews may be worked within the statutory limitations.

To make the officering of vessels and the length of hours
of labor mandatory certainly will cover vessels that should
be exempt or differently regulated by placing the authority
with the Board of Supervising Inspectors. This Board
will be able to consider the matter from every angle in-

cluding the class of vessel, the purpose for which used,

the waters navigated, and the conditions in connection with
her navigation. It will be possible also for the Board to

change its regulations in order to meet changing conditions.

The Bureau will be pleased to be advised for its guidance
at the said hearing as to the views of the Department in

the x)remises.

J. B. WEAVER, Director'' (p. 222).

"STATEMENT OF WM. KELLY, BUSINESS MANAGER,
MARINE ENGINEERS BENEFICIAL ASSOCIA-
TION NO. 2, CLEVELAND, OHIO

To Members of the Committee on Merchant Marine, Radio,
and Fisheries

:

The purpose of H. R. 6202 is to promote the cnuse of

safety of life and property at sea, to eliminate overwork
from the lives of the licensed deck and engineer officers on
American ships and to provide employment for other
officers who are deprived of a means of livelihood by the

practice of the 12-hour day in tlie Americnn Merchant
Marine.
For many years organizations of deck nnd engineer

officers and the unlicensed personnel of onr ships ))leaded

with the Steamboat Inspection Service and the shipowners
to install the 8-hour dny or the three-watch system on
American ships. The ])osition of the Inspection Service

was thus stated by an inspector: 'As long as thei-e is a

licensed officer on the biif1f>e and ;vnolhei* in the enffim*
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I'ooni, the ship is safe as far as we are coiieerned/ Hard-
l)oile(l shipowners opposed the 8-honr day on econornie
j>rounds, and generous shipowners were forced to agree
with them. When an inspector boards a ship, he examines
the hnll, machinery, and equipment. He tests the boilers

to ascertain the safe working pressure and to discover any
weakness that may develop, but he never tests the vitality

of the deck and engineer officers which may be impaired by
overwork or long Avatches. Obviously, the strain on stay-

bolt and boiler plate is more important than the strain

on mind and muscle'' (p. 224).
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II. R. 6745
H. R. 8774
H. R. 9588

SEVENTY-FIFTH OONGRESS, THIRD SESSION.

HEARINGS BEFORE COMMFrTEE ON :^rERCHANT
MARINE AND I'lSHERlES.

^MAROH 24, 19:i8

EIGHT-HOITR DAY FOR SIOAiVFEN.

(By H. R. 6745 it wa)< proposed to aiuend section 2 of

the Act of May 11, 1918 by requiring of all vessels not only

a master but also a chief engineer and by requiring as to

vessels of more than one thousand tons in service for a
period more than sixteen hours in any twenty-iqur hour
period not only three licensed mates but also three licensed

jissistant engineers to stand in three watches).

"STATEMENT OF WARREN G. EVANS, BUSINESS
MANAGER, MARINE ENGINEERS' BENEFICIAL
ASSO(^IATION, PHILADELPHIA, PA.

Mr. Evans. 1 favor H. R. 6745, but tlie other two bills

are similar, and in fact, in one respect are definitely based

upon the same point as H. R. 6745; that is, an 8-hour day.

AVhile H. R. 8774 and H. R. 9588 ask for an 8-hour day
for tugmen, II. R. 6745 asks for an 8-hour day for all sea-

nuui.

At present we have a law. Public, 808, which piovndes an

8-hour day for seamen in ocean-going vessels and vessels

on the Great Lakes over 100 tons. That does not touch

the inland seamen—those who work regularly on the

rivers, bays, sounds, and so forth. The bills differ in that

the method for establishing this 8-hour day in 11. R. 8774

and H. R. 9588 propose to amend the Seanu^n's Act in ordei-

to do that. II. R. 6745 proposes to amend section 4463 of

the Revised Statutes, whereby they would make the basis

for the mannincj scnle of all vessels an 8-honr dav, so that
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a siiriicient compleiiient of licensed officers and seamen—un-

licensed men—shall be provided tor each vessel, so that no

men will be required to work more than an 8-hour day.

Public 808 was approved about 2 years ago and has

been in operation nearh^ 2 years. It was approved June
25, 1936, and went into etl'ect December 25, 193(). l>ut, so

far, we have not seen the manning scale of any ship in-

creased in order to })rovide the 8-hour day. We liave an
S-hour day on i)aper and, in some instances, we have an
8-liOur day, but the manning scale, in the number of men,
has not been increased so as to provide that 8-hour day, and
the work is there to be done. The same number of men
are now provided that were provided under the 12-hour

day ; there has been no increase.

Now, on the inland vessels, there is no law at present

that stipulates the number of hours the men shall work.

It is left optional with the inspectors of the Bureau of

Marine Inspection and Navigation to put the number of

men on the vessel that they feel are required for its safe

navigation and saying nothing about the hours they shall

work. And it is a common pi^actice that those men work
veiy seldom less than 12 hours and, in many cases, 18

or 20 hours. Therefore, we ask in II. R. 6745 that the

provision which now makes it optional with the inspectors to

designate the number of men required on any particular

vessel, shall be based upon an 8-hour day by saying that

a sufficient complement of men shall be placed there so as to

provide that no man work more than 8 hours a day (pp.

9-10).
* * *

There are a sufficient nund)er of seamen in all of the

])orts to man these ships and they are looking for employ-

ment, and if the shipowners are required to send out full

complements on each of these ships, a great numbei- of the

men now seeking employment and on the relief rolls will

be taken care of.

We then provide that a chief engineer shall be required

on each vessel. The present law does not mention the fact

that a chief engineer is required. It states that no vessel

shall be navigated unless she shall have on board and in her

service one duly licensed master. Our bill states that

Xo such vessel shall be navigated unless she shall have

on board and in her service one duly licensed master and
one duly licensed chief engineer.
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One is just as essential as the other. The present law
provides that every vessel of 1,000 gross tons and over
propelled by machinery shall have in her service and on
board three licensed mates, who shall stand in three watches
while such vessel is being navigated, unless such vessel is

engaged in a run of less than 400 miles from the port of

departure to the port of final destination, then such vessel

shall have two licensed mates; and every A^essel of 200
gross tons and less than 1,000 gross tons, propelled by
machinery, shall have two licensed mates. That particular

provision has no regard whatever for an 8-hour day. The
ship may be handling cargo or any work, for that matter,

that would require each of those men to be on duty all

day, and the ship then go away and the man will have to

stand watch at night. We ask that the 8-hour day be the

basis instead of mileage.

The next provision of the law, as it now stands, is that

every such vessel of 100 gross tons and under 200 gross

tons, propelled by machinery, shall have on board and in

her service one licensed mate; but if such vessel is engaged
in a trade in which the time required to make the passage
from the port of departure to the port of destination ex-

ceeds 24 hours, then such vessel shall have two licensed

mates. We again say that has no provision at all for an
8-hour day. It simply provides if a boat is going to work
more than 24 hours, she will have three men. Now each
of those men might have worked 20 hours or more on
that day, because of the fact they are up all day, quite

often, and leave at night. We again designate the 8-hour

day, in that we say:

Every such vessel of 200 gross tons and less than 1,000
gross tons, when in service for a longer period than 16
hours in any 24-hour period shall have two licensed mates
and two licensed assistant engineers who, with the master
and the chief engineer, shall stand in three watches : Pro-
vided, That ferryboats or othei' vessels where subsistence

and/or quarters are not provided, a separate crew shall

be provided for each 8 hours.

And right there, Mr. Chairman, I would like to add the

words ;
* * * the vessel is in operation.

I notice in going over the bill, if carried out literally, it

would mean even if the ship wei-e tied up for the night,
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or the ferryboat, oi- whatever it might be, they would still

need to be on there. That is not the intention.

The Chairman. Any suggested amendments, of course,

will be considered.

Mr. Evans. The next provision is based primarily on the

S-hour day

:

Every such vessel shall have a sufficient complement of

licensed ofticers to provide that no licensed officer shall

be required to remain on duty more than 8 houis in any
24-hour period.

That says nothing of the size of the vessel or the trade

in which the vessel operates. The inspectors, knowing the

conditions of her operation, will be exi)ected to y)lace a

sufticient number of men there to take care of the work,
so that no man will woik more than 8 hours in any 1 day.

Then we provide

:

^Xothing in this section shall be so construed as to pre-

vent local inspectors increasing the number of licensed

officers on any vessel subject to the inspection laws of the

Ljiited States if, in their judgment, such vessel is not suffi-

ciently manned for her sate navigation.

That will take care of any vessel of a largei- size. For
instance, take a passenger vessel or any of the larger freight

vessels, where three licensed mates and three licensed as-

sistant engineers are not a sufficient number to take care

of the work' in an 8-hour day, the inspectors naturally have

the flexibility of the law giving them that authority to i)ut

the proper number on there. The law, for inland vessels,

provides a 12-hour day as the limit. No: I am wrong on

that. On an inland vessel there is no limit, but there is an

endorsement by the inspectors that when the vessel operates

more than 13 hours she will have an additional complement
so that becomes a 13-hour day that the inspector naturally

must feel is short enough for a man to work. Public SOS

])rovides for an S-houi- day, as I say, for ocean-going ves-

sels, without having a provision to increase the manning
scale in any way, and none of the manning scales iiave

been increased. Hut Public 808 does not cover inland

vessels.

Some of the objections that have been raised to the bill

is the fact that Public 808 now pi'ovides for an S-hour day,

l)ut Public 808 specifically excepts those vessels that are

operating on inland waters. Public 808 provi(h's tliat in

^
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all merchant vessels in the United States of more than 100

tons gross, excepting those navigating rivers, harboi-s, and
lakes—other than the Great Lakes—bays, sounds, bayous,

and canals, exclusively, the licensed officers and sailors,

coal passers, firemen, oilers, and water tenders shall, while

at sea, be divided into at least three watches * * *.

There is nothing whatever concerning the men on inlan<l

vessels.

Mr. Culkin. As you read it there, Pul)lic 808 does in-

clude the Great Lakes?
Mr. Evans. Yes, it does include the Great Lakes above

100 gross tons. Now these other bills are covering vessels

that do not come in under that particular provision. One
of them, I note, takes vessels down to 15 gross tons. In

other words, we will say these other bills cover those

towing vessels between 15 and 100 gross tons that are not

13rovided for in Public 808.

Mr. Culkin. But the large carriers on the Great Lakes
do come within the scope of Public 808?

Mr. Evans. They come within the scope of Public 808;

but they are still operating, in many instances, with the

same manning scale they had before. And if there is suffi-

cient work there to require that those nien work 12 hours,

in some instances they pay them overtime and in some in-

stances they may give them time off; but there is nothing

in that to ])rovide there shall be a sufficient number of

men there to provide an 8-hour dav throughout (pp. 10-11-

12).

(The following letter was later submitted for the record:)

Ma line l^ngineers' Beneficial Association, No. 13,

Philadelphia, March 25, 1938.

Hon. Schuyler O. Bland,
Chairman, Committee on Merchant Marine and Fisheries,

House Office Building, Washington, D. C.

Honorable Sir : Pursuant to the public hearing on H.R.
6745, 8774, and 9588, I desire to call your attention to

additional facts in snp])ort of H. B. 0745.
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The (lel'mite provision ot* the 8-lioui- day as the base i'or

(h'lernuiiiiig manning scales for all vessels will, it* enacted,

relieve the local inspectors ot the responsibility of setting

up manning scales by option and assure uniform nmiining
scales for all vessels, regardles of the ports where the

annual inspections are made. At present a vessel of a
given tonnage inspected in New Vork may have a crew
oi 35, ceriined, and another of the same size and in the

same service inspected in San Francisco may be required

U) have ;*8 or even 40, according to the judgment of the

local inspectors. \\ hen the same yardstick is used by all

there will be no reason for questioning a difference in the

11 limber of men required for different ships.

As a specific instance of a vessel being cleared by the

master and attempting to sail undermanned i cite the

sieamship Capuiin, a Maritime (Jomiuission-ownea slap

operated by Southgate-^elson Corporation. This ship, in

November of 1936, was in Philadelphia and all of the

unlicensed personnel had left the ship. All officers were
standing by. Ten men were brought in from Norfolk and
the master swore that, in his opinion, the ship was suhl-

ciently manned, and he cleared the ship for sea, but ihe

ofticers, knowing that the men aboard were not sulficient

in number, refused to sail the ship (Case No. \'-C-4:()—

National Labor Relations Board). Instances of similar

nature, though not short to as great an extent, are common
and should be corrected.

The average day for oflicers and unlicensed seamen on

passenger and freight packets and excursion vessels on
harbors, rivers, baAs, and sounds is 12 or more hours, as

well as on tugboats on all waters. (Vessels of over 100
gross tons on the Great Lakes are covered by Public SOS,

but vessels operating on harbors, rivers, bays, and sounds
exclusively are excepted from the provisions of Public SOS,

regardless of tonnage.) H. K. 6745, if enacted, will provide
tne S-hour day for ail seamen on all vessels, regardless ol'

tonnage or waters navigated.
It would appear from the report of the Department of

Commerce on H. R. 6745 that the Bureau of the Budget
does not consider that the enactment of 6745 would in-

crease the cost of operation of the Bureau of Marine
Inspection and Navigation. I, therefore, again urge upon
you the need for legislation as provided in H. R. 6745 and
respectfully request that you vote favorably to rejiort this
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bill to the whole House, and that you use your voice and
vote toward the enactment of the bill.

Sincerely yours,

Warren C. Evans,
Business Manager''

(pp. 15-10).

^^STxVTEMENT OF FRED B. GERRARD, BUFFALO,
N. Y., LICENSED TUGMEN'S PROTECTIVE AS-
SOCIATION OF AMERK^Y

Mr. Gerrard. My name is Fred B. Geiiard. I represent

tlie Licensed Tugmen's Protective Association of America.
The Licensed Tugmen's Protective Association of America

are aslving for aid in securing for us the 8-hour day on

towing tugs on the Great Lakes and tributaries, by su])-

porting H. R. 9588.

When you take into consideration that every steand)()at

of 100 tons and over is compelled by law, effective December
25, 1930, to have the three-watch system or, in other words,

the 8-hour day, you can realize the effect this law has

had on the members of our organization who are engaged
on the vessel towing tugs and are compelled to work 12

hours per day and, quite frequently, 13 and 11 hours per

day, for the reason that these towing tugs are just under
the lOO-ton minimum" (p. 10).
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DEPARTMENT OF COMMERCE

Washington, Fehiunrv 0, 1040.

1 HKKEBY c EUTiFY that the annexed is a true pliotostatic

copy of the original Circular Letter, under date ot May tJ,

1913 on file in the Bureau of Marine Inspection and Navi-
gation, Department of Commerce.

ALLAN D. JONES
Assistant Director

(Official title)

OFFICE OF THE SECRETARY

1 HEREBY CERTIFY that Allan D. Jones who signed the

foregoing certificate, is now, and was at the time of sign-

ing. Assistant Director, Bureau of Marine Inspection and
Navigation and that full faith and credit should be given

his certificate as such.

In witness whereof, I have hereunto subscribed my
name, and caused the seal of the Department of Commerce
to be affixed this ninth day of February, one thousand nine

hundred and forty.

For the Secretary of Commerce:

E. W. LIBBEY
Chief Clerk.

(Seal)
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(Seal)

Ol'lice of the C^ollector

Address all eoiiimunications

for this office to the Collectoj-

TKExVSURY DEPARTMENT
I XITED HTATES CLuSTOMS SEUVICK
i*o[t of l*ort TowMserid, Wash.

June 7, I01:J.

The Secretary of Coiunierce,

Washington, D. C
Sir:

1 have the honor to transmit herewitli the application of

K. K. Pierson, Superintendent of the ^Alaska Steamship Co.,

and statement of Fred Warner, for relief from a penalty

of |500. for an alleged violation of Section 44(33, K. S.,

Section 2, Act of lUarch 3, 1913, in that the American
Steamship Alameda, owned by said company and operated

in cliarge of Fred Warner, leaving Seattle for Alaska on
April 19, 1913, was operated with two mates on board
who stood watches of more than eight consecutive hours,

as per complaint of 1*. Mullen, Secretary of Puget Sound
Harbor 2So. 10, American Association of Masters, Mates
and Pilots. (Fines Case No. 1222)
The applicant makes affidavit that on the voyage in

question three mates (Deery, Brelund and Heldt) stood

three watches of four hours on and eight hours oil; that

two special pilots (Jordan and Hansson) who possess

special knowledge as to the inside passages of the coast

of British Columbia and Alaska not possessed by the

general run of mates, stood special watch six hours on
and six hours oft, or a maxiiuum of twelve hours per day;

further that taking the trip as a whole, the average num-
ber of hours which each pilot actually stood watch would
only average a little over nine hours a day, as the pilots

do not handle cargo, and as soon as the engines are rung
olf after making a landing the pilot may go below; etc.

the line in this case has not been paid, and all papers

in the case are forwarded for such action as the Depart-

ment may deem advisable.

Respectfully,
F. C. HARPER

Collector,

c

enc
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Puget Sound Harbor
No. 16

(Incorporated)
J. E. Brinker, President

AMERICAN ASSOCIATION OF MASTERS, MATES
AND I»lLOTS

Seattle, Washington, May 8 1913.

U. S. Collector of Customs,
Seattle,

Washington.

Dear Sir

:

Upon information and belief I herewith charge the master,

owners or others interested in the Steamship Alameda with
navigating said vessel unlawfully in the following par-

ticular :

That on the voyage made by said vessel leaving the port

of Seattle, April 19, 1913 and returning May 2, 1913, the

master Fred. Warner permitted two mates J. F. Jordon
and R. Hansson, to stand in two watches while such vessel

was being navigated, contrary to the Revised Statutes of

the United States, Section 4463, as amended by act ap-

proved ^iarch 3, 1913, section 2 thereof.

1 would request that the penalty required by law be

imposed at once.

P. MULLEN

Secretaiy I*uget Sound Harbor No. 16, American Associa-

tion of Masters Mates and l*ilots

Subscribed and sw orn to before me this

8th. day of May, 1913.

GEORGE A. CUSTER
Notary Public in and for tlie State of Washington

residing at Seattle

T
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State of AA'asliington,

Count V of Kinj>—ss. :'r»

R. R. Pierson, being first duly sworn on oath, deposes
and says:

That he is Superintendent of the Alaska Steaiusln|) Co.

operating the steamer x\lameda.

That on the departure of said steamer Alameda from
Seattle, April 19th. said steamer carried in accordance
with the requirements of her inspection certihcate the

following men as Mates at the salaries shown opposite their

names

:

J. C. Deery, First Oflicer |100.00 per month,
O. Brelund, Second Ofdcer 85.00 per month,
R. lieldt, Third Officer 70.00 j>er month.'

That in addition to the above i\lates two special pilots

were carried as follows :

—

J. F. Jordan 1150.00 per month,
R. Hansson 150.00 per jnonth.

The two men last above named possess special knowledge
as to the inside passages of the Coast of Rritish Columbia
and Alaska not possessed by the general run of Mates,

and for this si)ecial knowledge they were paid extra com-

l)ensation.

On said voyage of the Alameda the three Mates (Deery,

Brelund, and Heldt) stood three watches of four hours

on and eight hours off. The two si)ecial pilots stood special

watch six hours on and six hours off or a maximum of

i'2 hours per day following a custom long in vogue in the

Alaska service.

in view of the provision in Paragraph 3 of Section 1403

providing a maximum of 12 hours work out of any 24

hours at sea, we have felt that we were within the law
in following the course described above in the case oL'

special pilots.

This deponent is informed and verily believes that taking

the trip as a whole, the average number of hours which
each pilot actually stood watch would only avei-age a little

over hoiiis a day as the pilots do not handh^ cargo, ami
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a8 soon as the engines are rung otf after making a landing,

the pilot may go below. In this way it often happens that

nearly all, or all, of a single watch of 6 hours will be

spent at the dock during which a pilot of course is not on
duty, although his hours of watch are running just the

same. In other words, if he comes on watch at 6 A. M.
and the vessel arrives at Ketchikan at 8 A. M. sailing at

1 P. M. the first pilot would only work two hours on that

watch, and the second pilot would come on duty at noon,

but would not commence work until 1 o'clock, then if the

ship called at Kassan cannery at 2 o'clock and discharged

cargo until 6 P. M. the second pilot would have only worked
one hour on his watch. Thus it happens that in any round
trip the pilots do not average but little more than 9 hours
work in each 24 hours, and as Paragraph 3 specifically

permits 12 hours work at sea, it would not seem that a
hardship had been worked on the pilots during this trip

of the Alameda.
Attached to this affidavit and marked "Exhibit A" is

a letter signed by Capt. Fred Warner, Master of the

steamer Alameda, which is made a part hereof.

Further deponent saith not.

R. R. PIERSOX.

Subscribed and sworn to before me
this 27th. day of May, 1018:

J. C. Harris
Notary Public in and for the State of

Washington residing at Seattle.
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ALASKA STEAMSHIl* OOJMPANY

Seattle, Wash. May 24, 1913.

Mr. K. K. Pieison,

SiiperintendeTit, Pier 2.

])ear Sir:

—

Hepl\in«> lo youi' letter of May IGtli. regarding charges

preferred by the Customs authorities as to violation of

Paragraph 2, Section 4463, which prescribes a penalty of

1100.00 against the owner of the vessel for failure to carry

three licensed mates who shall stand three watches while

vessel is being navigated.

1 beg to state that my three officers worked four hours

on and eight hours off during the trip leaving Seattle

April lOtli. 1 also carried two extra mates to act as

l)ilots for the inside waters of Alaska, who stood watch

and watch 6 hours on and 6 hours off. These pilots were

accompanied on the bridge by one of the three mates who
stood four hours on and eight hours off. As the ship's

certificate only calls for three mates, I thought I could

work the pilots to the best advantage of myself and the

ship subject to the 12 hours per day maximum provided in

Section 3 of the **Hardy Act''. As a matter of fact tlie

average number of hours worked each day by the pilots,

taking the entire trip including stops in ports during

which the pilots were not on duty, Avas but little over nine

hours.

Yonrs trulv,

FKEl) war]\i:k
Master SS Alameda.

UFA

(iTSlT-N J'lne 14, 11)13.

Respectfully referred to the Supervising Inspector Gen-

eral, Steamboat Inspection Service, for expression of opin

ion and return of papers to this Bureau.

A. I. TYRER
Acting Commissioner,

L»ort: Port Townsend, Wash.
Steamshij) •^Alameda."
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Aye. In Reply Refer to

File No'. 58748

DEPARTMENT OF COMMERCE
Steamboat-Inspection Service

AVashimitou
'>r>'

June IT, 1913.

Respectt'iilly returned to the Commissioner of Naviga-
tion, Department of Commerce, with the opinion that there

havS been no violation of the law in this case.

From the statement of the Superintendent of the Alaska
Steamship Company, owners of this vessel, and^ also, of

Captain Warner, the master, it would seem that this

steamer carries live mates, three of whom stand a regular

bridge watch of four hours on and eight hours off, and the

other two mates act as pilots in addition to the mates who
are standing regular watches, and are with them on the

bridge; the pilots, or rather the two additional mates act-

ing as pilots, standing regular watches of six hours on

and off'.

It does seem to me that this complaint is farfetched, and
should not for a moment be considered, as there is no doubt

that the ship is more than fully meeting the requirements

of the law.

I recommend the total remission of the penalty, as I am
firmly of the opinion that none has been incurred.

GEO. UHLER

S. S. "Alameda^',

Port Townsend, Washington.
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(hSIT-X

Sir:

Jiilv 24, 11)1:^

The Department has received your letter of June 7

last, transmitting the application of K. R. Pierson, Su[>ei-

intendent of the Alaska Steamship Company, for relief

from a penalty of |500 alleged to have been incurred in

the case of the steamer "Alameda'', for violation of section

4468 R. S., in that the licensed mates stood watches of

more than eight consecutive hours.

It appears that this vessel carried three licensed mates
' and in addition two special pilots who had knowledge of

the inside passage and were paid extra compensation be-

cause of this knowledge. Three of the mates stood watches

of four hours on and eight hours off. The two special pilots

stood special watch six hours on and six hours off or

twelve hours per day following a custom long in vogue in

the Alaska service. Taking the trip as a whole the average

number of hours which each pilot stood watch was a little

over nine hours per day and as they do not handle cargo

they go below as soon as the vessel makes a landing. In

this way it happens that nearly all of a single watch of six

hours will be spent at the dock during which a pilot is

not on duty although his hours of watch are running.

This vessel carried five mates and in the opinion of the

Department, the vessel was fully manned as required by
law. The circumstances of the case do not justify a penalty

and the same is herebv remitted.

I
Acting Secretary.

Collector of Customs,
Seattle, Washington.

(Rubber stamp
partly illegible)

Respectfully,

L





CHAPTER V.

Unpublished Opinion of Judge Hough in the Case

of United States v. The Tug "Union" and The
Tug "Dazelline".
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UNITED STATE8 DISTRICT rOlKT
Sonthern District of X. V.

United States of America

vs

Ste;iintni>" 'Tnioir', her engines, &C.

United l^^tates of America

vs

St^' ^T>alzelline", her en<:>ines, &c.

:yiE:\roRAXDU]\[

Dm (ui, /). J.

Feb. 16, 1914.
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UNITED STATES DISTRICT COURT,

Southern District of New York.

United States of America

vs.

Steaintug "Union^^, her engines, etc.

United States of Amerk^a

vs.

Steanitun; '^Dalzelline", her enpnes, etc.

-
Final hearings in Admiralty; actions to recover numerous

penalties of |500 each said to be authorized by Rev. Stat.

Sec. 4499, for violation of Rev. Stat. 4463, as amended
by Act of April 2d, 1908 (35 Stat., 55).

Mr. Pratt, Assistant U. S. Attorney, for libellant;

Mr. Burlingham for claimant.

Hough, D. J.

For many years Title 52d of the Revised Statutes has
contained most of the statutory regulations affecting steam
vessels of the United States.

The last two Sections thereof (4499-4500) are general

provisions regarding y)enalties for violations of any of the

duties or requirements prescribed by the title.

Thus long prior to 1908 Section 4499 declared that

:

"* * * if any vessel propelled * * * by steam he navigated

without complying with the terms of this title the owner
shall be liable * * * in a penalty of |500 for each offence,

one-half for the use of the informer, for which sum the

vessel .so navigated shall be liable, and may be seized and
proceeded against by way of libel".

Prior to the above mentioned Act of 1908 Sec. 4463 was
confined to a prohibition against passenger steamers leav-

ing port without a full complement of licensed officers and
crew.
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By the uinendatorv act referred to the entiie scopc^ juul

meaning of this Section was changed. There can be no

doubt that such change was intended by Congress, for

the Act begins by stating that Section 4463 shall

^'be amended so as to read'-,

and then follows an entirely new scheme of law.

That scheme is as follows:

'^Any vessel * * * subject to the provisions of this title

(i. e. 52) or to the inspection laws of the United States,

shall not he navigated unless she shall have in her service

and on board such complement of licensed officers and crew
as may in the judgment of the Local Inspectors who in-

spect the vessel, be necessary for her safe navigation. The
Local Inspectors shall make in the certificate of inspection

of the vessel an entry of such complement of officers and
crew, which may be changed from time to time by endorse-

ment on such certificate by Local Inspectors by reason of

change of conditions or employment".
Then follow certain provisions for penalties against the

master in the event of his failing to report deficiencies in

the crew ; but Section 4463 as it now stands contains no
penalty against owners.

In assumed compliance with the Act of 1008 the Local

Inspectors have devised the following system, apparently
applicable only to tugs and similar harbor steam craft.

The usual license annually issued to such vessels con-

tains a specification of her required crew, and there is

always required a "double crew-', i. e. a body of men from
highest to lowest, sufficient to enable the vessel to keej)

going twenty-four hours out of the twenty-four Avith the

men working "watch and watch".
This is the standard crew,—the theoretical crew. But

by an additional writing called an "endorsement'^ the

Inspectors provide that if the licensed vessel be not navi-

gated more than thirteen hours out of the twenty-four,

she is authorized to carry a "single crew",—the evident

expectation being that the officers and crew of such a ves-

sel which does not work at night may be kept on duty

(or at any rate on board the vessel) for thirteen hours out

of the twenty-four and no more.

The libels herein set forth that on many days the tugs

here proceeded against, having on board but a single crew
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loere navigated for more than thirteen hours in a day of

twenty-four hours.

Each day of such alleged unlawful navigation is made one
cause of action, and a penalty of |500 is demanded in re-

spect of each day. There are thirty-three such causes of

action set forth, and the Government at the trial in-

sisted on twenty-eight penalties of |500 each. The viola-

tions are said to have taken place in the year 1909.

The facts are sought to be proven by })roducing in some
cases "log sheets", and in some cases a sort of logbook
kept by former masters of the tugs who have testified.

With exceptions unnecessary to mention, these records

reveal the movements of the vessels from the time they
left Congress or Pacific Street, Brooklyn, in the morning,
until they returned there at night. It is shown how long
the tug was occupied in helping or towing each particular

vessel, how much tinie was spent in waiting for orders, how
much in obtaining stores or water, and how much in going
after a "job'', as distinguished from doing it.

What is perhaps more important, these logs show during
how much of the day the tug's propellers were turning

over and how long the vessels were lying still.

From them it appears that in almost every instance

claimed by the Government more than thirteen hours
elapsed from the time the vessels left their berths in Brook-
lyn until they returned there at night. But if there be sub-

tracted from this period of absence from Brooklyn, all time
spent moored to a wharf awaiting orders and all time so

spent taking on water, coal or stores, the number of hours

occupied in movement as distinct from rest is (in nearly

evei*y instance) less than thirteen;—but there still remains

(even after such deductions) at least one instance in which
each tug was moving (i. e. not moored or anchored) for

more than thirteen hours in a day extending from midnight

to midnight.

On these facts the following questions are presented for

consideration

:

1. Does the statute of 1908 authorize the action of the

Inspectors,—and the system of licensing illustrated by the

facts herein?

2. If such system be lawful,—is a violati(ui of it within

the prohibition of Section 4409? Or does KSection 4463 as
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amended lay down a complete system containing its own
regulations and therefore exchisive of the earlier general

prohibitions of Section 4499?

3. If the licensing system be lawful and Section 4499
be applicable, what then is meant by the word ^^navigate'',

or "navigated''? Is a harbor tug navigated from the time
her crew stand by in the morning until they cpiit work
at night, or is "navigation'' in the sense of this statute 1o

be limited to movement through the water?

4. Are the penalties authorized by Section 4499 and
sued for here cumulative?

1st. It is not doubtful that the Local Inspectors could

prescribe what crew these tugs should carry;—nor that

without the prescribed crew the tugs could not navigate.

This power has been lodged in some administrative body
ever since Congress began to legislate in respect of self-

propelled vessels. It has often been objected to, but I am
not aware that the objections have ever risen above the

kind of grumbling adverted to in the Frank Sylvia, 37 Fed.

Rep., at 157.

If the Local Inspectors were entitled to declare the wort
of crew that these tugs must have to navigate at all, it

seems to me their authority was ample to prescribe the kind

of crew with which navigation might be maintained for not

more than 13 hours out of the 24.

To put the matter another way,—the Inspectors' au-

thority is express to require "such complement of licensed

officers and crew" as they think necessary for "safe navi-

gation". Unless such complement be "in service and on

board" the vessel shall not be navigated. But it does not

follow from these words that the "complement" shall be

always the same. A proper complement depends upon the

requirements of "safe navigation". Therefore the In-

spectors are not required to issue one single ukase; they

may and must vary the crew if the recpiirements of navi-

gation change, and no reason is seen why such variation

may not be made in and as a part of the printed license as

well as after special application. I am therefore of opinion

that the so-called "thirteen-hour endorsement" is within

the express grant of Section 4463 as amended.

2d. It is plain that CV)ngress made the Act of 1908

a portion of Title 52 Kev. Stat.
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It was inartificial to insert the new act in Chapter 2 of

Title 52,—for Chapter 2 has for many years related only

to "transportation of passengers and merchandise''.

But Courts cannot base decision on a lack of symmetry
in the statutes,—the conclusive fact is that by the amend-
ment Section 4463 was made to cover not only vessels en-

gaged in transportation of passengers and merchandise,

but any vessel of the United States subject "to the in-

spection laws of the United States''. These tugs are cer-

tainly subject to the inspection laws—therefore they are

subject to Section 4463 as amended.
If the amendment to Section 4463 contained a complete

and rounded system of penalties or punishments for its

infraction, the argument that Section 4499 was not intended

to apply Avould have great weight. Section 4499 is di-

rected against the property of an offending shipowner; it

is intended to reach his pocket,—while Sec. 4463 as

amended only punishes the master for its violation. Un-

less the intent of Congress is very plain, or there is a

glaring inconsistency between the two statutes, both must

stand. There is certainly no apparent inconsistency, and
in my judgment it is plainly tlie Congressional intent that

the owner should be punished by one section of the statute

and the master by another. It follows that this action is

well brought under Section 4499.

3d. The difficulty of technically interpreting words

having little or no technical signification is an old story.

But with mala prohihifa multiplying on eveiy hand the

supply of technical words seems to have given out, and

crimes nowadays are described in popular and unstable

language,—even in the statutes. It is here contended that

the words "navigation" and "navigate'^ refer to any move-

ment or intended movement of the vessel for profit; while

on the other hand it is insisted that they can only refer to

times when (in the language of the Inland Rules of 1897)

"she is not at anchor or made fast to the shore or aground".

There are many cases in which the meaning of these words

has been considered; they have been for the most part

collated in "Words and Phrases", 4684 et neq. To the

lists there contained may be added The Aller, 73 Fed. Rep.,

875; The M, B. Grover, 92 Fed. Rep., 678.

These decisions show no more than that "navigate"

and "navigation" liave been constrned with reference to the
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purpose of the statute and the apparent intent of the

Legislature. This must always be the case when non -techni-

cal words are used. Yet such methods of construction have
their pitfalls,—and of a very dangerous kind.

On the one hand the judicial effort to carry out the Legis-

lative intent is sometimes no more than an opportunity of

bidding for populatiry; while on the other the statute may
be destroyed by ascribing too vague and uncertain a mean-
ing to the Avords employed.

In my judgment the purpose of the Act of 1908 is plain

on its face,—it is to insure safety in navigation.

It is matter of common knowledge that safety in anything
which requires human effort depends,—in the last analysis

on the human being. A weary man is infinitely more dan-

gerous than a defective pipe or an obscured light, because

lie is unfit to discover the unfitness of the inanimate ol)-

ject.

To the Inspectors, therefore, Congress confided the duty
of deciding how many men were required to safely operate

a vessel. With a double crew judicial notice is taken of

the fact that the men would normally work watch and
watch,—in other words that for 12 hours a day a man
Avould be on duty. Such notice is also taken of the fact

that in an emergency "all hands'' would be called. But it

is plain that a man should not be expected to work any
longer in a single crew than he would as a member of a
double crew.

Therefore I think it a reasonable interpretation to hold

that what the Inspectors lawfully intended to accomplish

by the 13-hour endorsement was to prevent the continuous

occupation of men in navigation for more than 13 hours

a day.

When this was the object, what is meant by "navigation"?

In my judgment it covers the time when the tug was en-

gaged in business. A man is engaged in the business of

selling goods though he may not be selling anything at the

moment; a man is engaged in the business of digging holes

though he may at the moment be taking a drink or chang-

ing tools. In this particular case it is quite evident that

the tugs were taken to Brooklyn over night for the con-

venience of their crews, most if not all of whom lived in

that Borough. Probably my interpretation of the word

"navigation" Avould exclude from the 13 hours the time
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spent in going to work and coming from work, just as a
laborer is said to work so man^^ hours per day, though it

may take him some additional time to get to his place of

work and to return therefrom at the close of his labor.

It follows that in a considerable number of instances it is

shown that these tugs were navigated for more than 13
hours in one day.

4th. The system of penalties now in force under Chapter
2 of Title 52 Rev. Stat, is of a kind difficult to describe with
calmness.

Under the facts here shown the masters of the tugs who
are the witnesses by whom the Government has proved its

case, were subject to severe penalties (on the Government's
own contention) day by day. The least penalty was |50,

the highest |500 (Sec. 4463 as amended). Thus the same
facts lay a penalty upon the master and an equal or larger

penalty upon the owner.
These penalties are now sued for after the lapse of nearly

live years. The Court is not told who was the informer;

but the patent fact is that a master may for a deliberate

violation of law inform against his owner and collect in

a qui tarn action like this a substantial contribution toward
the judgment against himself,—if anyone believes that any
such judgment will ever be sued for.

Indeed, penalties of the nature now before me can be
created by the master deliberately running over the 13

hours; for Section 4499 has no reference to intent. Such
a system is an invitation and incentive to what in popular
parlance is called ^'blackmail". It is inequity and iniquity,

and every reason adduced in Griffin v. Interurhan Street

R'y, 179 N. Y., 438, for holding the penalties non-cumula-

tive is here present. Where penalties are sought to be re-

covered on the criminal side of the Court the infliction of

sentence on one count affords what is usually a reasonable

mitigation, and suspension of sentence yields further relief.

But the claim is here made that this Court of Equity has

no option but to gratify some informer to the extent of

confiscating about one good tug. If this be the intent of

Congress it must be so written, and in so many words.

A decree may pass in each case for |5()0, together with

costs.

C. M. HOUGH />. ./.

Feb. 16, 1914.
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H. R. 7637, A Bill Introduced By Congressman Bland

In the Seventy-sixth Congress, Third Session.





App. 21

H. R. 7637

76TH CONGRESS 8RD SESSION

IN THE HOUSE OF REPRESENTATIVES

January 3, 1940

Mr. Bland introduced the following bill ; which was referred

to the Committee on Merchant Marine and Fisheries

A BILL

Relative to liability of vessels in collision.

Be it enacted by the Senate and Hou^e of Representa-

tives of the United l^tates of America in Congress as-

sembled, That where a collision occurs between the vessels

the compensation due for damages caused to the vessels,

or to any things or persons on board thereof, shall be

settled in accordance with the following provisions, in

whatever waters the collision takes place.

Sec. 2. If the collision is caused by inevitable accident

or by force majeure, or if the causes of the collision can-

not be determined either by direct evidence or by pre-

sumption, the damages shall be borne by those who have
suffered them.

Sec. 3. If the collision is caused by the fault of one
of the vessels, liability to make good the damages sliall

attach to the one which has committed the fault.

Sec. 4. If two or more vessels are in fault, the liability

of each vessel shall be in proportion to the degree of the

faults respectively committed: Provided^ That if, having

regard to the circumstances, it is not possible to establish

the degree on the respective faults, or if it appears that

the faults are equal, the liability shall be apportioned

equally.

The damages caused to the vessels shall be borne by
the vessels in fault in the above proportion, but in I'e-

spect of damages caused to third parties, whether by death

or personal injury, or to their cargoes, or to the affects or

other property of the crews, passengers, or other persons

on board, the vessels in fault, their owners and operators,

shall be jointly as well as severally liable to such third

parties, without prejudice to the right of recourse of the

vessel which has paid a larger part than that which in
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accordance with the provisions of the first paragraph of

this section she ought ultimately to bear, to recover con-

tribution from the others at fault.

Sec. 5. The liability imposed by the preceding section

shall attach in cases where the collision is caused by the

fault of a pilot, even when the carrying of the pilot is

obligatory.

Sec. 6. The right of action for the recovery of damages
resulting from a collision shall not be conditional upon
the entering of a protest or the fulfillment of any other

special formality.

Sec. 7. Actions for the recovery of damages shall be

barred after an interval of two years from the date of the

casualty.

The period within which the action to enforce the right

of recourse allowed by paragraph 2 of section 4 must be

instituted shall be one year. This limitation shall run
only from the date of payment.

Sec. 8. The provisions of this Act, excepting as here-

inafter provided, shall not aft'ect in any way the rules

in force in this country with regard to the limitation of

shipowner's liability, nor shall they affect the obligations

arising from contracts of carriage or from any other con-

tracts.

Sec. 9. This Act shall extent to the making good of

damages which a vessel has caused to another vessel or

to persons or things on board either vessel, either by the

execution or nonexecution of a maneuver or by the non-

observance of the regulations, even if no collision has

actually taken place.

Sec. 10. The provisions of section 4 of this Act shall

not affect the operation or enforcement of the Act of Con-

gress entitled ^'An Act relating to navigation of vessels",,

and so forth, approved February 13, 1893, commonly known
as the Harter Act; the Carriage of Goods by Sea Act of

1936 (Title 46, U. S. C, sees. 1300-1315) ; sections 367 and
368 of title 33 of the United States (^ode; Public Vessels

Act (title 46, U. S. C, sees. 781-790) ; Suits in Admiralty

Act (title 46, TI. S. C, sees. 741-752) ;
or Death by Wrong-

ful Act Statute (title 46, U. S. C, sees. 761-768); nor

shall such provisions in any way affect legal presum})tions

created bv the laws of the United Stales.
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CHAPTER VII.

Unpublished Opinion in the Case of "New York
Marine No. 10" (C. C. A. 2), Decided February

13, 1940.





App. 217

T'NTTED STATES CIRCUTT COURT OF APPEALS

For the Second Circuit

:Xo. 233—October Term, 1939.

(Argued January 22, 1940 Decided February 13, 1940.)

4

In the Matter of the Libel and Petition

of

Lighterage Holdings^ Inc., as owner and debtor in posses-

sion, and Canal Operating Co., Inc., as charterer of

the tug "New York Marine No. 10^', her engines,

boilers, etc., for limitation of and/or exoneration from
liability.

In the ^Matter of the Petition

of

William ^1. Murphy, as owner of the steamtug, "C. F.

CouGHLiN^^, her engines, etc., for exoneration from or
limitation of liabilitv.

Appeals from the District Court of the United States

for tlie Southern District of New York.

Petition for exoneration or limitation of liability was
filed by Lighterage Holdings, Inc., as owner, and Canal
Operating Co., Inc., as charterer, of the tug "New York
Marine No. 10'', and a similar petition was filed by William
M. Murphy, as owner of the tug "C. F. Coughlin", whose
tow was in collision with the tow of the other tug. The
causes were consolidated for trial. From an interlocutory
decree holding the tug "New York Marine No. 10" solely

at fault and denying limitation of liability to its charterer,
the petitioners in that proceeding have appealed. In the
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other proceeding Edward B. McNall as owner of a dam-
aged barge has appealed from a decree exonerating the
tug "C. F. Conghlin''. Decrees affirmed.

Before

:

SwAN^ Clark and Patteeson^
Ci)vnit Judges.

Macklin, Brown, Lenahan & Speer^ Pi'-octors for Appel-
lants-Petitioners; Leo F. Hanan, Advocate.

BiGHAM» Englar, Jones & Houston, Proctors for Appellant
McNall ; Andrew J. McElhinney, Advocate.

Otto & Easterday, Proctors for Appellee Murphy; Henry
E. Otto, Advocate; Samuel C. Otto, of counsel.

PuRDY, Mason & Lamb, Proctors for Appellee Weightman

;

John E. Purdy, Advocate.

Edmond B. Butler, Proctor for Appellee General Chemical
Co.

Swan, Circuit Judge:

This litigation is the outgrowth of a collision on the

Barge Canal near Tonawanda, N. Y., on September 11,

1937, between a barge in the tow of the tug New York
Marine No. 10 and a barge in the tow of the tug C. F.

Coughlin. The district judge in an admirably clear opinion

found the tug No. 10 solely at fault. We are asked by one
appellant, McNall, to charge both tugs with fault. The
other appellants, owner and charterer of No. 10, assert

that the sole fault lies with the Coughlin. These conten-

tions raise only questions of fact which the district judge

resolved in favor of the Coughlin, with ample evidence in

the record to support his findings. It would serve no use-

ful purpose to restate the evidence in detail. The appel-

lants argue that the Coughlin violated section 179 of the

New York Canal Law which requires a west bound tow

approaching "any place in a canal less than thirty feet

wide upon the surface, or which will not safely permit its
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passing another float approaching the same place" to stop

and wait for the east bound tow to pass at a place of

safety. As Judge Coxe found, the passing was not at the

bend but in the straightaway stretch east of it. The
Coughlin's bow was 50 or 60 feet east of red light No. 339.2

and this light was a considerable distance east of the

bend—one witness said a quarter of a mile. There was
sufficient room in the straightaway for passage, had not

the head barge in No. lO's tow taken a sheer after mak-
ing the bend. If the statute applied to the bend despite

the width of the canal at that point, there was no breach
of the statutory duty by the Coughlin.

The remaining point is whether the charterer of No. 10

was properly denied limitation of liability. Opposition to

the granting of limitation was based on the contentions

that the tug was insufficiently and incompetently manned.
The district judge found that only one of the two deckhands
was on board at the time of the collision and he (Costello)

was incompetent; that his incompetence was a contributing

cause of the collision, and that the charterer was chargeable
with knowledge of his incompetence, because Carine, dis-

patcher and hirer of crews for tugs of the charterer in New
York, as well as Tucker, who had similar duties in Buffalo,

knew that Costello was a member of the crew. Costello

was only 19 years old and prior to shipping as deckhand
on the No. 10 had had no experience on tugs. It may be
noted, however, that he was not wholly without experience
in navigation on the canal ; he had had plenty of experience
in handling lines on canal boats and had been serving as

deckhand on the tug for more than a month prior to the
collision. If the finding that the dispatchers "knew that

he was a member of the crew" be construed as a finding

that they knew Costello w^as inexperienced, we do not
think that the dispatchers are thereby shown at fault.

The duties of a deckhand on a tug do not require a high
degree of skill. No license is required, nor is any period
of apprenticeship customary, so far as we are informed.
Green men must be instructed in their duties by the master
of the tug, but we do not think the operating company is

ipso facto culpable for hiring a green deckhand. An able
bodied young man of 19, much of whose life has been spent
on canal boats, should presumptively be competent to per-
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form the duties of a deckhand if instructed by the tug
master. The master of the No. 10 did not give Costello

any instructions, although he knew that this was his first

job on a tug. Hence the deckhand's failure to stand by
the hawsers w^hen the tow was rounding a bend would seem
to be a fault chargeable to the master's failure to give in-

structions rather than to the dispatcher's knowledge of the

employment of a green hand. Denial of limitation cannot
be sustained on the ground of Costello's incompetence based
only on his inexperience.

But there was also a finding that the tug was under-

manned at the time of collision. There was testimony by
Gooley and Costello that the second deckhand, Ingleston,

did not join the tug until several days later, at Baldwins-
Adlle. Although Judge Coxe made no finding that this fact

was known to any managerial agent of the charterer, there

is testimony by Costello that he heard the tug master tell

Tucker, the charterer's Buffalo agent, on the dock that

there was no other deckhand than Costello. The tug master
did not expressly deny this conversation but he did testify

that Tucker was not on the dock when the tow set out from
Buffalo. Tucker denied that the tug captain had notified

him of the crew shortage, but his testimony is rendered most
doubtful by the admission that he sent a telegram to

Shepard to join the No. 10 at Buffalo as a deckhand, and
did not know whether Shepard went on the tug or on a salt

boat. We think the record requires a finding that Tucker
knew that the tug left Buffalo short one deckhand. Being
a managerial agent of the charterer Tucker's privity or

knowledge is chargeable to it and deprives it of the privilege

of limitation ; it has not disproved its privity, Avhich it must
do to limit liabilitv. The Ramhler, 290 F. 791, 792, (C. C. A.

2) ; The SJ^-H, 296 F. 427, 432, (C. C. A. 2) ; Southern Pacific

Co. V. United mates, 72 F. (2) 212, 214, (C. C. A. 2). The
charterer is therefore in the same position as if it had no

privilege of limitation, and is liable in full if it is held that

the absence of a second deckhand was a cause of the acci-

dent. Since the absence has been found, and the lack is

admitted to be a statutory fault, (see 46 U. S. C. A. §§222,

362 and 405) it is presumed that the fault is a contributory

cause, and the petitioner must bear the burden of showing
that it was not. The Pennsylvania, 19 Wall. 125, i:>.6; The
Albert Dumbis, 177 U. S. 240, 254; Lie v. San Francisco d-
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Portland ^'. N. Co., 243 U. S. 291, 298; The Annie Fa.roH,

75 F. 312, 319, (C. C. A. 9) ; McGill v. Michigan .S'. ,S'. Co.,

144 F. 788, 795, (C. C. A. 9), cert, denied 203 t. S. 593; The
Suffolk, 258 F. 219 (C. C. A. 2) ; The Fulton, 54 F. (2) 467,

469, (C. C. A. 2) ; The Annie, 261 F. 797, 799, (E. D. Va.).
This burden it has not met, for it is impossible to say that
tlie other deckhand might not have been on duty instead of

Costello on the morning of the collision, had there been two
deckhands on board. On the ground that the tug was under-
manned, that the charterer was privy to the undermanning,
and that this fault may have been a contributing cause of
the collision, the denial of limitation to the operating
charterer is sustained.

Decrees affirmed.
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SENATE
76TH CONGRESS, 1ST SESSION.

EXECUTIVE KEPT. NO. 4.

RULES TO GOVERN THE LIABILITY OF VESSELS
WHEN COLLISIONS OCCUR BETWEEN THEM.

Thursday, June 15, 1989.—Ordered to be ])rinted.

Mr. Schwellenbach, from the Coiiiniittee on Foreign

Relations, submitted the t'ollowinor.

REPORT

[To accompany Executive K, Seventy-fifth Con^ijress,

first session.]

The Senate Committee on Foreign Relations, having had
under consideration Executive K, Seventy-fifth Congress,

first session, an international convention for the unification

of certain rules to govern the liability of vessels when col-

lisions occur between them, and a protocol thereto, both

signed at Brussels on September 23, 1910, hereby report

the same favorably to the Senate, with the recommendation
that it advise and consent to its ratification, with the under-

standing that this convention shall not become effective,

so far as the United States is concerned, for a period of 1

year after its approval by the United States Senate.

A subcommittee of the Senate Committee on Foreign Re-

lations was oppointed to study, hold hearings on, and report

its recommendations to the full committee. Hearings were
held January 10-14, 1938. For the information of the

Senate, there is appended hereto and made a part of this

report the report of the subcommittee, which reads as fol-

lows :

The x^urpose underlying this convention is to unify the

laws of the various maritime countries governing the lia-

bilitv of vessels when collisions occur between them.
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The adherence oi* this Governiueiit to the convention will

change the maritime law of the United States in three par-

ticulars, only one of which has l>een the subject of much
controversy.

First, when a collision occurs between two ships of which
both ships are to blame, the existing law of the United
States divides the damages equally between the vessels in-

volved, no matter how much the fault of one ship may ex-

ceed that of the other. The convention divides the damages
between the ships in proportion to the gravity of their

faults, provided that the court is able to determine such
proportion. Otherwise the liability is apportioned equally

as under existing American law. Insofar as damages to

the vessels themselves are concerned, the change which
would be brought about by the convention is obviously an
equitable one and preferable to the present arbitrary Amer-
ican rule.

Second, when both ships are to blame the present law of

the United States (the Harter Act, 27 Stat. 445) allows

the cargo of either vessel to sue the other vessel for the

entire cargo damage, but it does not allow the cargo to

recover from its own carrying vessel, if that vessel has met
the requirements of the act in regard to the exercise of due
diligence with respect to seaworthiness and manning and
equipment. However, under the decision of the Supreme
Court in the Chattahoochee case (173 U. S. 540), the non-

carrying vessel is then allowed to collect from the carry-

ing vessel one-half of the damage which it was required to

pay to the cargo of tlmt vessel. The provisions of the

Harter Act bar the cargo from recovering from the vessel

on which it is carried, but due to the Chattahoochee de-

cision, cargo thus ultimately is able to recover from the

vessel on which it is carried even though that vessel has

complied with the Harter Act in regard to seaworthiness,

manning, equipment, and proper stowage. Adherence to

the collisions convention will overrule the Chattahoochee
decision which permits an indirect recovery from the carry-

ing vessel even though that vessel has complied with the

pi'ovisions of the Harter Act in i)roviding a seaworthy ship

properly manned and equipped and has properly stowed

the cargo. If the carrying ship has not complied with the
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Hartor Act, the cargo will be allowed to recover that per-

centa^ie of its loss which coiTesponds with the percentage

of fault of the carrying vessel.

Third, adherence to the convention will change American
law in respect of the statute of limitations. In the United

States today there is no time limit for the commencing of

collision suits, except those involving Government-owned
and operated vessels, other than the rule of laches, v\ liile

under the convention actions for collision must be brought
within 2 years after the accident, and suits for contribution

in respect of damages caused by death or personal injury

must be brought within 1 year. So far as is known, no
one objects to this change.

Extensive hearings were held before a subcommittee of

the Committee on Foreign Relations whicli lasted 5 days
from January 10 to 14, 1938. Due to the technical nature
of the subject, the opponents and the proponents of the

convention were granted the unusual x^rivilege of selecting

eminent admiralty counsel for the purpose of asking tecli-

nical questions of each witness on the other side. This

method of procedure, coupled with the fact that the matter
of the unification of various international rules to govern
collision liability of vessels has been under consideration

for many years, means that the opponents of the convention
have been afforded ample time and opportunity to prepare
and to present their views.

The histoj-y of the attempt to secure international uni-

formity in this matter is reviewed here briefly. At the meet-
ing in 1895 of the International Law xVssociation, two
papers were presented by Mr. Louis Franck, who subse-

(juently became a Minister in the Belgian Government. Mr.
Franck reviewed the dissimilarity of the collision laws of

all the countries of the world, including those of the

United States, itemizing them paragraph by paragraph. At
that same meeting an eminent English lawyer, Dr. Raickes,
did the same thing, covering another phase, and those

])apers were published and were generally available to

interested persons. As a result of this presentation in

1895, the International Law Association and its subsidiary
organization, the International Maritime Committee, pre-

pared a text to harmonize the collision laws of these
countries, which text, closely resembling the present text
of the convention, was presented at another meeting in 1898.
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In the spring of 1899, when this text was received in this

country, a number of leading admiralty hxwyers in the
United States formed the Maritime Law Association of

the United States, the object of which was to aid in secur-

ing the unification of maritime law by means of interna-

tional conventions. Answers to various questions raised

were prej)ared and the association appointed two of the

country's leading admiralty lawyers to go to London to

present the American point of view. It may be noted that

the Chattahoochee case was decided in April of 1899 so

that the effects of the decision were known at the time of

the meeting of the International Maritime Committee in

July 1899. At that time there were two opposing points

of view as there are toda>'.

In 1905 Judge Goodrich, of the Court of Appeals of the

State of New York, was named as a delegate by the Depart-
ment of State to go to the First DipU)matic Conference
on Maritime Law. He went to Brussels twice, where the

matter was debated by the delegates present and the text

was agreed to in principle. Diplomatic conferences to

which the United States sent instructed delegates were
held in 1909 and 1910 for the further consideration and
preparation of the final text as it is now worded. The
convention as finally drafted was signed by the four promin-
ent delegates of the United States and by the plenipoten-

tiaries of 23 other governments.
During the considerable interval that has elapsed since

the signature of the collisions convention, the Department
of State and other interested agencies of the United States

have had ample opportunity to consider the various objec-

tions which have been raised from time to time by domestic
interests. The executive agencies of the Government are

now thoroughly satisfied that the rule of the convention

is practicable; that it has worked satisfactory elsewhere;

and that its adoption will be in the interest of the United
States.

Since the date of signature, a total of 81 nations listed

on page 18 of Executive K, Seventy-fifth Congress, first

session, have either ratified or adhered to this convention.

The convention has been approved by the Department of

Commerce and by the Maritime Commission, and the officer

of the Department of Justice handling admiralty matters

testified in support of adherence to it. Your committee is of
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the opinion that the advantages to be anticipated from

bringing the law of the United States as to collisions at sea

into harmony with the uniform law of all the major mari-

time nations make it distinctly advisable that this country

adhere to the convention. Accordingly adherence, with the

reservations discussed below, is recommended.

The opposition at the hearings before the subcommittee

stressed the following points

:

(1) The contention was made that domestic legislation

should be adopted prior to the adherence to the conven-

tion.

(2) The contention was nmde, stated briefly that the

rule of the Chattahoochee decision should not be changed
l)y treaty.

(3) The contention was also made that the third reser-

vation concerning legal presumptions which the delegates

of the United States made at the time they signed the

convention (which reservation was not transmitted to

tlie Senate with the report of the Secretary of State to

the President and accordingly with the President's mes-

sage to the Senate), should be reinstated if the conven-

tion is to be adopted.

(4) The contention was made that the effect of a col-

lision would be to deprive employee not personally negli-

gent of his action in tort against the other vessel for

the full Value of his personal effects.

With respect to the first contention, the committee has
come to the conclusion that the more orderly procedure
was first to adopt the convention and then to pass domestic
legislation in conformity with it. This is in accordance
with the usual course of action in matters of this kind.

It is a procedural question rather than one of substance
and indeed demonstrates tlie degree of unanimity with
which the principles of the convention are accepted. The
disadvantages which may temporarily result from an ab-

sence of uniformity in the domestic law are more than out-

weighed by the advantages which will come about from
promptly establishing uniformity with the other maritime
nations in the law governing collisions between American
and foreign vessels.



App. 228

However, to make doubly sure that any i-ights of Aiuev-

kan shipowners, American cargo owners, or American
labor may be protected, the committee is providing, in the

resolution of ratification, that this convention shall not
become effective so far as the United States is concerned
for a period of 1 year after it is ratified by the Senate.

With respect to the second contention, under the Harter
Act of 1893 cargo owners may not sue the carrying vessel

if that vessel has met the requirements of the act in re-

gard to seaworthiness, manning, equipment, and stowage.
Adherence to the collisions convention will involve no
change in this doctrine, which is also the doctrine of the

principal maritime nations of the world. As noted above,

in one important respect the policy underlying the Harter
Act has never, in fact, become effective in the courts ol*

the United States. The decision of the Supreme Court in

the Chattahoochee case allows the owners the cargo dam-
aged or lost in collisions, where both ships are to blame,

to sue the noncarrying vessel for the entire cargO' damage;
l)ut, pursuant to the doctrine of contribution of admiralty
law, permits the noncarrying vessel to collect from the

carrying vessel one-half of the damage which the former
was required to pay. In other words, although the Harter
Act prevents the cargo owners from recovering directly from
the carrying vessel when at the beginning of the voyage
that vessel was seaworthy, properly manned and equipped^

and the cargo properly stowed, that vessel may be compelled
eventually, in the case of a both-to-blame collision, to pay
half of the damage sustained by its OAvn cargo regardless

of the degree of fault of the vessel. Adherence to the colli-

sions convention Avill correct this situation and will make
the law of the United States uniform with that of the rest

of the world.

With respect to the third contention regarding the rein-

statement of the third reservation of the delegates, which
reads as follows

:

'^'^ The provisions of article 6 of said convention shall

not in any way affect legal presumptions created by the

laws of the United States."

the committee, after full consideration ol' this question,

has concluded that this reservation should be reinstated.

The reinstatement of this resei'vation will eliminate the
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objection that omission thereof would have an adverse re-

sult on seamen- s claims for loss of effects and for personal

iiijury. The reinstatement of this reservation was also de-

sired by the insurance underwriters on behalf of them-

selves and, as they stated at the hearings, on behalf of

tlu^ cargo interests, and personal-injury claimants.

With respect to the fourtli contention, briefs were filed

by botli sides covering legal question as to whether or not

the convention would dej^rive seamen of their right of

action against the other vessels for loss of i)ersonal effects.

Tlie doubt exists as to whether seamen now have that right.

It is the opinion of the committee that the validity of this

contention is debatable. The committee cannot satisfac-

torily pass upon tliis question. The main object of delay-

ing the effective date of the convention for 1 year after

date of ratification liy the Senate is to protect the right

of American labor and to give it the opportunity, if in its

opinion it desires it, to come before the Congress and secure

legislation which will protect it against any possible doubt
as to its right.

Accordingly, your committee recommend that the third

reservation of the delegates, quoted above, should be rein-

stated.

It was the considered opinion of the proponents as well

as that of the opponents that should the convention be
approved, the first reservation recommended by the Presi-

dent in the President's message of April 29, 1937, should
be amended by adding the following statement to include
the Carriage of Goods bv Sea Act, approved April 16,

1936:

u* * * jj^^j. yi^all the provisions of said article 1 of said

convention affect the operations and enforcement of an act
of Congress entitled ^An Act Relating to the Carriage of

Goods by Sea,' approved April 16, 1936, commonly known
as the Carriage of Goods by Sea Act."

Accordingly, your committee recommends the amendment
of the first reservation as indicated above.

The second reservation submitted by the President and
the Secretary of State proposes the adoption of the recom-
mendation of the ximerican delegates to the effect that
the provisions of the convention ^^shall be applicable in

the United States only in course of admiralty and maritime
jurisdiction." Section 256 of the Judicial Code provides

I
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that the course of the United States shall have exclusive

jurisdiction '^of all civil causes of admiralty and maritime
jurisdiction/' However, immediately following this lan-

guage appears an important exception which reads as

follows

:

''* * * saving to suitors in all cases the right of a common-
law remedy where the common law is competent to give it."

The Department of State, which has recently concluded
a further examination as to the desirability of limiting the

convention to our courts of admiralty and maritime juris-

diction, has now reached the conclusion that the purpose
of uniformity will be served better by eliminating this

reservation. The consensus of opinion at the hearings also

favored the elimination of this reservation should the com-
mittee recommend favorable action on the convention. Your
committee therefore recommends that this reservation be
eliminated.

A question of importance to shippers of cargo is whether
premiums for cargo insurance ultimately will be increased

if the convention is adopted. In this relation your com-
mittee has concluded, from the evidence it has obtained
that cargo-insurance rates are governed largely by competi-

tion in a world insurance market : Namely that on a
specific commodity transported OA^er a particular trade

route the insurance rate is the same whether the carrying

vessel is an American vessel or a foreign vessel. In other

words we find that the insurance rate is the same on cargo

moving in vessels of nations which have failed to adopt
the collisions convention as the rate on cargo moving in

vessels subject to the convention.

LEWIS B. SCHWELLENBAOH,
CLAUDE PEPPER,
WALLACE H. WHITE, JR.,

Suhconifniftee.
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The President's message of transmittal, together with

the report of the Secretary of State to the President, fol-

lows :

The White House,
April 29, imi.

To tJie Senate of the United States:

With a vieAV to receiving the advise and consent of the

Senate to adherence to the convention for the unitication

of certain rules with respect to collisions between vessels

and its accompanying protocol of signature, which instru-

ments were signed at Brussels on September 23, 1910, I

transmit herewith a certified copy of each of those instru-

ments with a translation. Four reservations made by the

delegates of the United States at the conference, at which
the convention and protocol were signed, are quoted and
discussed in the report of the Secretary of State which I

transmit herewith.

The convention was signed by the duly authorized pleni-

potentiaries of 24 governments, including the United States.

Since the date of signature all of the signatory countries

except the United States, Cuba, and Chile have ratified or

adhered to the convention and a number of nonsignatory
countries have adhered to it.

I concur in the recommendation of the Secretary of State
that the United States should adhere to the convention
and protocol, subject to two of the four reservations made
by the delegates at the time of signing the convention, as

follows

:

"1. The provisions of article 4 of said convention shall

not affect the operation or enforcement of the act of Con-
gress entitled ^An act relating to navigation of vessels,'

et cetera, approved February 13, 1893, commonly known as

the Harter Act.

^^2. The provisions of said convention with respect to

fault and damages, as well as remedies, shall be applicable
in the United States only in the courts of admiralty and
maritime jurisdiction."

FRANKLIN D. ROOSEVELT.
(Enclosures: Report by the Secretary of State; certified

copy of the convention with translation; certified copy of
the protocol with translation.)
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Department of State,
Washington, April 27, 19:fl\

The President :

With a view to their transmission to the Senate for

that body's advice and consent to adherence thereto on the

part of the United States, if his judgment shall approve
thereof, the undersigned, the Secretary of State, has the

honor to lay before the President, in certified copies, to-

gether with copies of a translation of each, an international

convention for the unification of certain rules to govern the

liability of vessels when collisions occur between them, and
a protocol thereto, both signed at Brussels on September
23, 1910.

When the convention was signed in 1910 by the duly au-

thorized plenipotentiaries of 24 governments, including the

United States, it represented a general compromise between
the United States, Great Britain, and the continental coun-

tries in regard to the principles that should govern the

liability of vessels to each other and to cargoes in cases of

collisions. Although the elements of the compromise were
familiar, it was then wholly untried, and it was uncertain

whether any of the signatory countries Avould adopt it.

Since 1910 all of the signatory countries except the United
States, Cuba, and Chile have ratified or adhered to the con-

vention and a numbei' of nonsignatory countries have
adhered to it. It is now the law of all the important
maritime nations except the United States. According to

the information of the Department of State, the convention

has been ratified or adhered to by the following countries

and is in force among them : Argentina, Australia, Austria,

Belgium, Brazil, Canada, Denmark, Estonia, France, Ger-

many, Great Britain, Great Britain for certain possessions

and protectorates, Greece, Hungary, India, Italy, Italy for

all colonies, Japan, Latvia, Mexico, Netherlands, New
Zealand, Newfoundland, Nicaragua, Norway, Poland and
the Free City of Danzig, Portugal, I*ortugal for all col-

onies, Rumania, Spain, Sweden, Union of Soviet Socialist

Republics, Uruguay, and Yugoslavia. There is attached

hereto a statement showing the dates upon which the sev-

eral countries ratified or adhered.

The primary purpose of adhering to this multilateral

maritime convention is to secure international uniformity
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ol' law in different countries on the same questions arising

out of collisions. Uniformity will make for better trade

conditions by lessening uncertainty and litigation.

International uniformity of maritime law has been se-

cured in several respects by such nu^asures as the Interna-

tional Rules of the Road (U. S. C, title 33, sees. 61-141),

t])e International Convention for the Safety of Life at Sea

(effective as to the United States, November 7, 1936), the

Carriage of Goods by Sea Act (49 Stat. L. (pt. 1) 1207)

and similar acts in foreign countries, the International

Convention for the Unification of Certain Rules With Re-

spect to Assistance and Salvage at Sea (37 Stat. 1658,

effective as to the United States, March 1, 1913), and the

International Sanitary Convention (effective as to the

United States, May 22, 1928), and by the voluntary action

of shipowners in the adoption of the York-Antwerp rules

with reference to General Average.

THE CHANGES WHICH THE CONVENTION WILL
BRING ABOUT IN AMERICAN LAW

The adherence of this Government to the convention will

change the law of the United States in four particulars

:

(a) When a collision occurs heUveen two ships for which
both ships are to blame.—The law of the United States

divides the damages equally between them, no matter how
much the fault of one ship may exceed that of the other.

'The convention divides the damages betAveen the ships in

proportion to the gravity of their faults; if the court can-

not determine any particular percentage, the liability is

a[)portioned equally.

{b) When both ships are to blame the law of the United
States (the Harter Act, 27 St. L. 445 [copy attached]),
in conjunction with the decision of the Supreme Court
in the Chattahoochee case (173 U. S. 540), allows the
cargo of either vessel to sue the other vessel for the entire

cargo damage, but it does not allow the cargo to sue its

ow^n carrying vessel, if that vessel has met the require-
ments of the act in regard to seaworthiness, and manning
and equipment. The noncarrying vessel is then allowed
to collect from the carrying vessel one-half of the damage
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which it was required to pay to the cargo of that vessel.

In other words, the cargo, which is barred b}' the Harter
Act from suing the vessel on which it is carried, may sue
the noncarrying vessel for its entire damage—the non-
carrying vessel is then allowed to collect one-half of the
recovery from the vessel candying the cargo which was
damaged or lost, not exceeding the value of the latter ves-

sel. In this way the carrying vessel is compelled, eventu-
ally, in a both-to-blame collision, to pay half of the dam-
age sustained by its own cargo^ in spite of the rule of

public policy laid down in the Harter Act (sec. 3) since

1893, and restated in the Carriage of Goods by 8ea Act,

1936 (sec. 4), that a shipowner who uses due diligence to

make his ship seaworthy, shall not be liable for loss of

or damage to cargo due to an error in navigation. Under
the collisions convention (art. 4) the cargo which is dam-
aged in collision recovers from each ship that percentage
of its loss which corresponds with the percentage of fault

of that ship and consequently there is no cross-contribution

between the ships. However, article 10 of the convention
provides as follows

:

"Without prejudice to any conventions which may here-

after be made, the provisions of this convention shall not
affect in any wa^^ the rules in force in each country with
regard to the limitation of shipowner's liability, nor shall

they affect the obligations arising from contracts of carriage

or from any other contracts. ''

It is believed, although it is not entirely clear, that this

provision would preserve the limitations of liability of the

Harter Act of the United States and the Carriage of

Goods by Sea Acts of the United States and other countries.

If that be true, cargo, in convention countries where such
limitation of liability acts are in force, collects from the

noncarrying ship the percentage of the latter's fault and
is prevented by such acts from recovering from its own
carrying ship, if due diligence was used to make the latter

seaworthy and properly manned and equipped. As an
additional precaution to make clear that the Harter Act
is preserved, reservation No. 1, which is discussed below,

was made by the xVmerican delegates.

(c) Presumptions.—Because there were nmny presump-
tions relating to collisions in the laws of foreign countries,
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all legal presumptions of fault, so far as responsibility

for the collision is concerned, are abolished under article

() of the convention. I understand that in the United

States there are few or no statutory presumptions appli-

cable to collision cases. There are, however, some legal

presumptions which are applied to them set forth in judicial

decisions. The delegates of the United States therefore

made a reservation, which I shall discuss in another place

in this report, on signing the convention that the provi-

sions of article 6 should not affect legal presumptions

created by the laws of the United States.

(d) k>tatute of limitations.—I understand that in the

United States there is no time limit on the commencing
of collision suits, except the rule of laches. Under the

convention, article 7, actions for collision must be brought
within 2 years after the accident, and suits for contribution

in respect of damages caused by death or personal injury

provided for in article 4 must be brought within 1 year
from the date of payment. The American delegates made
the following statements with respect to this article in

schedule B of their 1909 report to the Secretary of State:

^^A uniform limitation of actions for collision among the
maritime powers would be highly desirable and we think
the periods proposed fair. From the nature of the case
actions for collision are usually brought promptly, and
these periods would seem to atford reasonable opportunity
for their institution.

"The International Salvage Convention, to which the
Ignited States is a party, provides in article 10 that a sal-

vage action is barred after an interval of 2 years from the
day on which the salvage operations are terminated, and
the Carriage of Goods by Sea Act, 1936 (sec. 3 {O)), re-

lieves the carrier and the ship from liability for loss or
damage to goods unless suit is brought within 1 year after
delivery of the goods or the date when the goods should
have been delivered.
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KESERVATIONS.

The delegates of the United States signed the collisions

convention subject to four reservations as follows:

^'1. The provisions of article 4 of said convention shall

not affect the operation or enforcement of tlie act of Con-
gress entitled '^An act relating to navigation of vessels/'

etc., approved February 13, 1893, commonly known as the
Harter Act.

"2. The provisions of articles 1 and 4 of said conven-
tion shall not create in the United States a right of action

for damages caused by death until such provisions shall have
been supported by appropriate action of the Congress of

the United States.

"3. The provisions of article 6 of said convention shall

not in any way atfect legal presumptions created by the

laws of the United States.

"4. The provisions of said convention with respect to
|

fault and damages, as well as remedies, shall be applicable 1

in the United States only in the courts of admiralty and
|

maritime jurisdiction.''

Reservation No. 1 was added to make sure that section 3

of the Harter Act would be preserved, as there was doubt
as to the effect of articles 4 and 10 of the convention
on that act. Section 3 of the Harter Act provides that

if the owner of a vessel shall exercise due diligence to make
the vessel seaworthy in all respects he will not be held
responsible to the owners of her cargo for loss resulting

from errors in navigation (which include collisions be-

tween vessels). However, as stated under {h) above in

this report, section 3 of the Harter Act has been construed
by the Supreme Court of the United States in the Chatta-

hoochee case to permit the owners of cargo to recover the

entire loss from the noncarrying vessel ; the noncarrying
vessel is then allowed to recover contribution from the

carrying vessel. As article 4 of the convention makes the

carrying ship liable to its own cargo in proportion to its

own fault for a collision, this article might have the effect

of nullifying section 3 of the Harter Act. As it did not

seem to be clear that section 3 would be preserved by
article 10 of the convention the express reservation of

the Harter Act was made as reservation No. 1.
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It is believed that reservation No. 2 is no longer neces-

sary as Congress enacted an act entitled "An act relating

to the maintenance of actions for death on the high seas

and other navigable waters," a])proved on March 30, 1920

(41 8 tat. 537).

With reference to reservation No. 3, the American dele-

gates stated in their 1909 report, a copy of which is at-

tached, that the sweeping away of all legal presumptions,

which the second paragraph of article 6 of the convention

will do without this reservation, could not fail to leave

our law in a state of more or less uncertainty, especially

in view of the difficulty in many cases of distinguishing

between presumptions of law and presumptions of fact.

The Secretary of Commerce in a letter of April 7, 1937, to

me, a copy of which is attached, stated that he saw no
objection to this reservation. The Chairman of the United
States Maritime Commission, however, in a letter to me
dated March 31, 1937, a copy of which is attached, made
the following comments with reference to this reservation

:

"While I believe that what has been said answers the
questions which you submitted for my views, since the
copy of your letter to the Secretary of Commerce, enclosed
with your letter to me, makes special reference to the
third reservation of the United States to the convention,
I venture to suggest that serious consideration be given
to the question whether this reservation should stand. Its

effect is to preserve the rule that a ship violating at the
time of collision a statutory rule for the prevention of
collisions has the burden of proving that such violation
"could not have been" the cause, or a contributing cause,
of the collision. That rule, as I am advised, was promul-
gated in The Pennsylvania (86 U. S. 125, 136), decided in

1873, and followed ever since.

"Under the existing rule of equal division of damages,
where a violation of such a regulation is established and
the vessel guilty of it fails to sustain the difficult burden
of proving that the violation could not have contributed to
the collision, the damages are equally divided, regardless
of to how slight a degree such violation could have con-
tributed. Since under the convention, subject to this reser-
vation, the court could consider evidence respecting degree
of fault attributable to violation of such a regulation and
could hold the degree so slight as to be almost negligible.
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it is possible that the reservation may be unnecessary in

view of its small practical effect under the proportionate
damage rule.''

From all the considerations appearing in the letters

from the Chairman of the United States Maritime Com-
mission and the Secretary of Commerce, I believe that
reservation No. 3 may be abandoned.
The American delegates to the conference stated with

reference to reservation No. 4 that the assessment of dam-
ages in proportion to the gravity of fault would, for serious
reasons, be undesirable and impracticable in actions before

a jury in common-law courts. I am informed that the situ-

ation today is precisely like that in 1910 in this respect,

and that most countries do not distinguish between ad-

miralty and other civil courts, and hence this reservation
is of no interest to them.

EFFECT OF ADHERENCE UPON Cx\RGO AND
INSURERS OF CARGO.

Shortly after the United States signed the convention in

1910, certain insurance underwriters and shippers of cargo
notified this Department that they were opposed to its

ratification. The reasoning advanced was that the com-
bined effect of articles 4 and 10 would impair the cargo
owner's rights and protection, since, as he could not sue
the carrying ship under the Harter Act, and article 4 of

the convention would not permit him to recover from the

stranger ship more than the proportion of its share of

responsibility for the collision, he would have to bear a
large part of the loss himself; also, that if the convention
were adopted insurance rates on cargo would increase so

as to be almost prohibitive. As I considered it important
to ascertain whether this argument was sound I sought
the views of the Secretai-y of Commerce and the chairman
of the United States Maritime Commission in regard to

the effect of the convention on insurance rates. The views
of the chairman of the United States Maritime Commission
on this question were set forth in his letter dated March
31, 1937, as follows:

^'With respect to the effect upon American shippers of

cargo of adherence by the United States to the convention.
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there has been some objection on their behalf, the real

ground of which seems to be that under the rule of equal

damages, the cargo owner can recover 100 percent of his

loss from the noncarrying ship, whereas, under the conven-

tion rule, such recovery is limited by the degree of fault

of the noncarrying shi]) with the result that, since the

Harter Act precludes recovery from the carrying ship, a

portion of the loss under the proportionate damage rule

falls on the cargo owner or his underwriter. I under-

stand that, because of this objection, no attempt has been

made to incorporate the principle of the convention in

bills of lading issued for vessels operated by the Govern-
ment. I also understand, however, that very recently the

principal objector upon this score has consented to the

inclusion of such provision in such bills of lading.

''With respect to whether American adherence to the

convention will be likely to result in an increase in insur-

ance rates paid by American shippers, I am advised that

ratification of the convention and enactment of enforcing
legislation by other maritime nations has not in fact re-

sulted in any increase of insurance rates by cargo under-
writers, or in any differentiation between insurance rates

on cargo moving in American bottoms and insurance rates

on cargo moving in bottoms of nations that have adopted
the convention. Thus, experience to date indicates that
adherence to the convention would not result in any in-

crease in insurance rates to American shippers; although
it cannot be said, since under the proportionate damage
rule shippers might not be able to effect full recovery for
cargo loss resulting from collision of vessels mutually at
fault, that an increase in insurance rates on cargo may
not be made in the future, based upon such contingency."
The reply of the Secretary of Commerce dated April 7,

1937, contained the following statements in regard to

insurance rates on cargo

:

''My information is to the effect that the ratification of
the convention and the enactment of enforcing legislation
by other maritime nations has not resulted in any in-

crease in the rates of cargo underwriters, or in any differ-

ence between such rates upon cargo moving in American
bottoms and the rates upon cargo in vessels of nations that
have become party to the convention. Experience, there-
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fore, indicates that adherence to the convention would not
ai'fect adversely the interests of American-cargo interests,

whether of owners or underwriters.

"It is thought it would be to the advantage of American
commerce for the United States to adhere to the conven-
tion/'

It appears from the statements of the Secretary of Com-
merce and of the chairman of the United States Maritime
Commission that in the experience of foreign countries

in which the collisions convention is in force the convention
has not caused an increase in insurance rates on cargo, and
that no differentiation is made in the United States between
insurance rates on cargo moving in American vessels and
insurance rates on cargo moving in vessels of nations that

have adopted the convention.

In view of the whole situation, I concur in the recom-
mendation of the Secretar}^ of Commerce and the chairman
of the Maritime Commission that the United States now
adhere to the convention concerning collisions. Such ad-

herence should of course, include the protocol of signature.

Of the four reservations made by the American delegates

when they signed the convention in 1910, I am of the

opinion that it is not now necessary to retain the second
or the third, and that the advice and consent of the Senate
may be sought, subject to the first and fourth of those

reservations, which are as follows

:

"1. The provisions of article 4 of said convention shall

not affect the operation or enforcement of the act of Con-
gress entitled ^An act relating to navigation of vessels,'

etc., approved February 13, 1893, commonly known as the

Harter Act.
* *

"4. The provisions of said convention with respect to

fault and damages, as well as remedies, shall be applicable

in the United States only in the courts of admiralty and
maritime jurisdiction.''

Respectfully submitted.
CORDELL HULL.

There is also attached to and made a part of this

report a communication from the Secretary of State to
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the chairiiiaii ol* the Senate Cominittee on Foreign Rela-

tions under date of June IH, 1980, reading as follows:

Department of State
Washington^ June IS, 19Si).

The Honokable Key Pittman,
CJialrmun, Committee on Foreign Relations,

United >>tates Senate.

My Dear Senator Tittman: I am informed that on

Wednesday June 14, your committee will consider the re-

port of its subcommittee which has been considering the

question of adherence to the Brussels Collisions Conven-

tion of 1910. In view of the lapse of time since this De-

partment's views with respect to the collisions convention

were forwarded on April 29, 1937, to the Senate by the

President, it seems appropriate to remind the committee
again of the importance which the executive branch of

the Government attaches to our adherence to this con-

vention.

When the convention was signed at Brussels on Septem-
ber 23, 1910, by the representatives of 24 governments,
including the United States, it represented a general com-
promise between the United States, Great Britain, and the

continental countries in regard to the principles that should
govern the liability of vessels to each other and to owners
of cargoes 4n cases of collisions. Since 1910 all of the

signatory countries except the United States, Cuba, and
Chile have ratiiied or adhered to it, and it is now the law
of all of the important maritime nations except the United
States.

The convention is one result of a general movement on
the part of commercial nations of the world to attain a
certain measure of uniformity in their laws to aid and
promote the international exchange of goods. I feel that
business will be aided by harmonizing the laws of the
several countries so that persons who carry on trade can
Iv'now with more certainty their exact legal rights and lia-

bilities. Several other multilateral conventions having the
()bj(^ctive of uniformity in maritime matters have already
been adopted by the principal maritime countries, including
the Ignited States.
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Prior to the general adoption of this convention the laws
of the various commercial nations differed to such an ex-

tent that, after a collision occurred, the rights and liabili-

ties of the owners of the affected property and of the sub-

rogated underwriters were dependent upon the mere choice

of a port of refuge. Shipowners and their underwriters

on the one hand preferred certain ports which were more
advantageous to them, while cargo owners and their un-

derwriters for the same reason preferred certain other

ports and sought to detain ships in those ports whose laws
were more favorable to them. Uniformity in the laws of

the maritime nations removes the grounds for such con-

troversies. The convention has on several occasions been

approved by the Department of Commerce and its ratifica-

tion has the support of the United States Maritime Com-
mission. The unanimous action endorsing this convention

on the part of the Commission, the Department of Com-
merce, and this Department was taken after thorough con-

sideration of its effect upon American citizens engaged
in maritime enterprises and foreign commerce.

In view of the importance of this matter, I very much
hope that the committee will be able to complete its con-

sideration of the convention at an early date and, if its

conclusion is favorable, that the convention may be re-

ported to the Senate in time to permit final action during
the present session of the Congress.

Sincerely yours,

CORDELL HULL.
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INTRODUCTION*

Appellee's brief (p. 16) says that Pacific Coast Coal
Company, et al, and United States of America have ap-
pealed, but that ^'the other claimants below have not ap-
pealed." The innuendo is apparent. However, all

claimants entitled to appeal in this cause have done so.

*In this reply brief all references to the record are designated as
follows: (R. ); all references to the brief of appellants are
directed to the original brief of appellants Pacific Coast Coal Com-
pany, et al. ; all references to the appendix in that brief are desig-
nated as follows : (Ap. ).
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The only claimants who have not resorted to this court

had no right of appeal because of failure in the District

Court to file an answer (R. 4) to appellee's petition as

required by Admiralty Eule 53.

In appellee's attempt to avoid liability as a common
carrier for non-deliver}^ of cargo, appellee relies prin-

cipally upon the Harter Act, and contends it is exempt
from liability because the District Court found appel-

lants' loss was caused by the pilot's negligence in the

navigation of the ^^Denali". To quote appellee's brief

(pp. 27, 28) the pilot
' 'navigated solely from 'local

knowledge' of visible landmarks without reference to his

compasses" or charts, "so that the ultimate—or proxim-

ate—cause of the standing in any event was an 'error in

navigation' by the Pilot."

Even assuming the finding of the court and the theory

of appellee's brief, it is not entitled to escape liability

for breach of contract to carry and deliver appellants'

cargo, since by no evidence has appellee sustained the

burden of proof (1) by showing that the "Denali" was

seaworthy, or that appellee had used due diligence in

respect to navigating personnel and bridge watches, or

(2) by showing that the appellee was not guilty of priv-

ity or knowledge of statutory violation in respect to such

navigating personnel and bridge watches. Hence, in

acceptance of appellee's challenge, appellants' reply

brief emphasizes the appellee's violation of statutory

mandates to promote safety at sea.

I

PERSONNEL IMPROPER

The Statute Applicable

Appellee opens its argument on the question of its

violation of the Congressional regulation as to navigat-

ing personnel and division of watches with an inaccurate

designation of the statute involved. It refers to Section

2 of the Act of March 3, 1913 (Ap. 37), and avoids direct

reference (pp. 98-100) to the statutory provision invoked

by appellants, viz., Section 2 of the Act of May 11, 1918

(Ap. 56).
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Actual Personnel and Watches

Appellee (p. 97) attempts to belittle the charge of

statutory violation aboard the ^'Denali" by comment that

the point consumed "but a trifling amount of testimony''.

The supporting evidence elicited from appellee's wit-

nesses was sufficiently truthful and satisfactory on this

subject to require no amplification.

The trial court found:

That 'Hlie
,
chief mate does not stand a regular

watch at sea" (R. 5476); that "Captain Healy, the

master, and Captain Obert, the pilot, each did on the

^Denali' stand alternate watches of six hours on and
six hours off, it being the practice (which was fol-

lowed in this case) to substitute the master or pilot

as watch officer in the place of the chief mate; so

that at all times during a 24-hour day there was on
watch in place of the chief mate either the master
(having also a pilot's license) or the pilot, who, in

the performance of their duties, not only took the

place of the chief mate as watch officer, but also per-

formed the duties of pilot." (R. 5476, 5477.)

Captain Healy admitted that "the pilot's duties aboard
the "Denali" were to stand an alternate Vv'atch with the

master of the vessel". (R. 1553.) Captain Healy also

admitted that such was the appellee's long practice:

"Q. It has been the practice of the Alaska Steam-
ship Company for many years on freighters like this

for the master and the pilot to stand alternate

watches of six hours, is that right!

"A. Yes." (R. 1616.)

Appellee (p. 103) has conceded that it was the practice

of the master and the pilot to "take charge of the vessel's

navigation during alternate six hour watches."

Further, in respect to the duties of the second mate
and the third mate, on direct examination by appellee,

Captain Healy said:

"Q. Who was your watch officer?
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A. The second officer.

Q. Mr. Larson!

A. Mr. Larson.

Q. And who stood the watch with the pilot?

A. Mr. Lawton, the third officer.'' (R. 1566.)

At the commencement of his cross-examination Captain
j

Healy, with the "Denali's" log book before him, was
questioned in detail as to what navigating officers were
actually on watch during the voyage. From such inter-

rogation it ,was apparent that during the alternating

watches of the master and the pilot, the second mate
stood watch with the master and the third mate stood

watch with the pilot (R. 1606-1618). In the conclusion of

this portion of his cross-examination, Captain Healy
testified

:

''Q. Was that all in accordance with the general

custom of the Alaska Steamship Company during

the years that you have been with them I

''A. Yes, sir." (R. 1616.)

Captain Healy emphasized his testimony concerning

the watch service of the second mate and the third mate,

by saying:

^^Q. And during the master's watch the second

mate stands with him, is that right?

A. Yes.

Q. And during the pilot's watch the third mate

stands with him?

A. Yes. (R. 1616, 1617.) * *

Q. The third mate took orders from the pilot?

A. Yes, sir.

Q. On all subjects?

A. Yes, sir. * *

Q. And the second mate took orders from you?

A. Yes, sir. * *

Q. And the third mate stood as sort of assistant

or cooperating watch officer during the pilot's watch,

and then the second mate stood as assistant or co-
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operating wiatch officer during your watch? I mean,
that is the system of it!

A. Yes/' (R. 1617, 1618.)

Regarding the watch service of the second mate with

the master and the third mate with the pilot, the second

mate testified as follows

:

''Q. You have been referred to here in the course

of this trial as the navigating officer. Tell us, please,

what duties you have with particular relation to

navigation different from the other officers.

A. There is no difference betweed me and the third

mate, except, as I said, that I took care of the pilot-

house equipment. All there is to the navigating of-

ficer—well, I don't know—they call the second mate
the navigating officer—I never do any navigating

except the same as the third mate.

Q. Who is the navigating officer on your watch?

A. The Captain, of course.

Q. Who is the navigating officer on the opposite

watch?

A. The pilot." (R. 2193, 2194.) (Italics ours.)

In respect .to the first mate, appellee (p. 103) concedes

that he was on duty at the numerous Alaskan ports to

handle all cargo work and that when the vessel was in

Alaska the first mate was ''not assigned any w-atch during
the short hauls between points of call." While appellee

(p. 103) asserts that "the first mate actually was assigned
a watch regularly throughout this voyage," this statement
is contrary to admissions of appellee's superintendent and
the first mate himself.

As to the duties of the first mate and his exclusion

from sea watches, Mr. Murphy, appellee's superintendent,

testified tliat the first officers of appellee's ships "were
in charge of the discharging" (R. 1331) of cargo, and
"had nothing to do with navigation." (R. 1331.) He
said, "they do not stand a watch" (R. 1331).

First mate Cleasby, as to his own duties, said:

"Q. You had nothing to do with navigation?
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A. No.

Q. You didn't stand a regular watch as a watcli

officer on that trip, did you?

A. No. The first mate is not required to stand a

watch on the Alaska run.

Q. And that has been the practice of the Alaska

Steamship Company for a great many years has it!

A. As long as I have had any knowledge, yes.

Q. How long have you been working for them I

A. Off and on for twenty-five years." (K. 2156.)

It is true that on the day of departure from Seattle the

first mate remained on duty after the vessel left Pier 2.
|

But he was not standing a watch on the bridge. As the
j

officer in charge of cargo work, he was merely attending
|

the loading of explosives off West Point. While he may
have relieved some officer on watch ^'for coffee'' (R. i

2163) he was not required to do navigational service on
|

the bridge. As to this he said:

''Q. You were not required to do it, were you? It

would not be a part of your duty! !

A. No, I was not required to do that." (R. 2163.)

Appellee's attempt (p. 103) to inflate some casual or

incidental appearance of the first mate on the bridge to

the dignity of a "regular watch," is a departure from the

trial court's finding, which said: "the chief mate does not

stand a regular watch at sea" (R. 5476).

In view of the specific statutory violations charged
;

against the "Denali", it is not vital to determine further,

whether the second mate, like the master, stood watch for

a full twelve hours each day, or only eight hours, and

whether the third mate, like the pilot, stood watch for a
|

full twelve hours each day, or only eight hours. How-

1

ever, before leaving this topic, a statement in appellee's

brief (p. 101) should be corrected where it is said that

"the hours of the officers' watches are not in dispute."

This statement is contradicted elsewhere by appellee's

own brief (pp. 104, 105) which asserts that appellee con-

tends the second mate and the third mate each functioned
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as a watch officer only eight hours per day. But the

record shows that each day the second mate served with

the master for twelve hours, and the third mate with the

pilot for twelve hours. (E. 1606-1618, 1865, 1876, 1877,

2144, 2215, 2218, 2226, 2278, 2334-5, 2336, 2339, 2342,

2346, 2411, 2413, 2426, 2427, 2443, 2466, 2468, 4453, 4458.)

Appellee's contention that the second mate and the third

mate were not "compelled'' to stand watch for more than

eight hours per day, is idle because Captain Healy ad-

mitted the second and third mates "customarily'' re-

mained on duty (R. 1836).

From the whole testimony bearing upon the seaworthi-

ness of the ''Denali" in respect to the navigating person-

nel and the division of watches, it is demonstrated that

appellee's customary watch system, in effect on the

''Denali", entirely excluded the first mate and regularly

obligated the master jointly with the second mate, and
the pilot jointly with the third mate, to stand two alter-

nating watches of six hours on and six hours off.

Violation of Statute

This customary watch system, enforced on the "Denali"
by the appellee, disregarded requirements of the Con-
gressional Act of May 11, 1918—especially parts of Sec-

tion 2, as follows:

(a) "That no such vessel shall be navigated unless she

shall have on board and in her service one duly licensed

master"—being all of the second paragraph;

(b) ''That every such vessel * * shall have in her serv-

ice and on board three licensed mates, who shall stand in

three watches while such vessel is being navigated * * '^

—

being a portion of the third paragraph.

Throughout, the appellants have consistently urged

that the "Denali's" master, pilot, and three mates, were
assigned to unlawful duty, and were divided into unlaw-
ful watches. Appellants have never charged that the

number of the "Denali's" deck officers was insufficient.

Appellee retreats from the issue advanced by appellants,

for the purpose of battling alone with an issue raised
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only by itself. Hence, repetitious statements by appellee

that the "Denali" was manned with an extra navigating
officer, and that the bridge personnel exceeded the stat-

utory minimum, will be disregarded as wholly outside the

field of discussion.

Appellee (pp. 105, 106) attempts to belittle the conten-

tions of appellants by characterizing them as based not

upon the plain mandates of the statute, but upon mere
inference or implication.

The statute prohibits the navigation of a vessel ''un-

less she shall have on board and in her service one duly

licensed master" (Ap. 57). This is an express mandate.

Appellants contend that when the statute says ''in her

service", it naturally and necessarily means in her serv-

ice as a master, not as a mate or as a messboy. Appel-

lants contend that, when appellee's watch system obligated

the captain of tbe "Denali" to stand a regular watch of

six hours on and six hours off, the Captain was not "in

her service" as a master, but as a mate. A(ppellants

contend that this amounted to a flagrant violation of an

express mandate, which appellee's brief (p. 130) has ad-

mitted was enacted for the promotion of safety at sea.

The statute requires that "every such vessel shall * *

have in her service and on board three licensed mates,

who shall stand in three watches while such vessel is be-

ing navigated" (Ap. 57). This also is an express man-

date. Appellants contend that when the statute says

three licensed mates "shall stand in three watches", it

naturally and necessarily means three watches and not

a lesser number of watches. Appellants contend that

when appellee's watch system excluded the first mate

from a regular watch on the bridge, and compelled the
;

second mate jointly with the captain, and the third mate '

jointly with the pilot, to stand regular watch in pairs, on

two alternate watches of six hours on and six hours off

each day, the watch service was divided into only two

watches. Appellants contend that this, again, amounted

to a flagrant violation of an express mandate.
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The word "watches", used in Section 2, has been con-

strued by the Supreme Court of the United States as

that word was employed by Congress in 46 U. S. Code,

Section 673. The Supreme Court's opinion, after re-

sorting to marine encyclopedias and dictionaries, defined

the term in its maritime usage as one contemplating that

the men be '^ divided as nearly equal as possible."

O'Hara v. Luckenbach S, S, Co., 269 U. S. 366, 371.

Appellee's Excuses for Violation

(1) Appellee, in its brief (p. 101) states its first excuse

for violating regulations to promote safety at sea by
saying

:

"While it is common practice for large, oceangoing
vessels to carry but three mates who, themselves,

generally sustain the entire burden of being in regular

charge of the watch (a practice which Congress ob-

viously had in mind and approved as a minimum
scale by authorizing the local inspectors to approve
Hhree mates who shall stand in three watches'), the

owners of the Denali because of the peculiarities of

the Alaska trade and Alaska navigation, deemed such

a system wholly inadequate and ill-adapted to the

achievement of safe navigation in Alaska waters."

Again, appellee in its brief (pp. 102, 103) says:

"The minimum scale of three mates together shar-

ing the full burden of the watch" and "the 'minimum
system of watches' sanctioned by the statute, could

not be safely adapted"; and the Alaska trade "makes
necessary a deviation."

These and similar expressions in appellee's brief con-

fess appellants' contention that by Section 2 a minimum
standard was prescribed. The same language also con-

fesses that appellee had deviated from the system required
by the statute.

However, appellee claims to have devised and practiced

a substitute system because it was safer. Appellee's sub-

stitute watch system was not safer. It was greater than
the statutory minimum only in that it supplied ^ve watch
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officers to the vessel—it employed a pilot. But appellee's

customary system was less than the safe statutory min-
imum in that the vessel, for purposes of navigation, had
no master "in her service" as a master, and the vessel

had watch duty divided not into three watches but into

two watches (Appellee's brief p. 124).

Brief of appellants (pp. 29, 30) has quoted both this

court and the United States Supreme Court in their

harmonious disapproval and rejection of substitutes for

statutory standards prescribed by safety regulations.

Puget Sound Nav, Co. v. Nelson, 59 F. (2d) 697, 699 (C.

C. A. 9) ; The Pennsylvania, 19 Wall. (86 U. S.) 125, 137.

Appellee (p. 105) says that 'instead of being satisfied

or attempting to 'get by' with the bare minimum scale set

out in Section 2 of the statute * * with a view of obtaining

the maximum degree of safety," appellee resorted to a I

substitute system. Appellee's purpose is immaterial.
|

However, its avowal of intention after the disaster is dif-

1

ficult to reconcile with its own recognition in General

Order No. 13 (Ex. 38) issued by its port captain before

the stranding, viz., that the second mates and third mates

of its whole fleet "lack experience" for navigation in

Alaska waters. Such was the fact on the "Denali". The

incompetency of the second and third mates for the exig-

encies of the contemplated voyage, is reflected in their

own testimony and in the testimony of the master (R.

2427, 2430, 1512, 2339, 2259, 2263, 2264, 2266, 2271,

2283, 2145, 1722). It was the third mate's first run on

his license (E. 1512). The second mate was a young man
"starting in on the Alaska run" (R. 1722, 1723). Even

the first mate went on the bridge voluntarily because, as

he said, he could not stay in his "bunk and learn" (R.

2145).

If appellee had hired second and third mates who did

not "lack experience," and who, in accord with usual

practice as acknowledged by appellee's brief (p. 101),

could "sustain the entire burden of being in regular:

charge of the watch," appellee would not have found tlie

minimum watch system prescribed by Sectieon 2 so "in-
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adequate and ill-adapted to the achievement of safe nav-

igation in Alaska waters." After employing three com-

petent, experienced mates, and dividing them into three

watches, and after relieving the master from standing a

routine regular watch—after satisfying the bare minimum
—then, appellee was free to paint the lily.

(2) Ajppellee's second defense (p. 130) is simply a flat

assertion that the statute does not prohibit the master
from standing a watch.

Appellants' brief (p. 26) cites several Circuit Court of

Appeals and United States Supreme Court opinions, giv-

ing judicial approval to the maritime custom of relieving

a master from regular watch duty, so that he might be

fit to cope with unusual difficulties or unexpected emerg-

encies. Before the passage of the Act of March 3, 1913,

the Congressional debates and committee evidence in-

cluded several authoritative comments concerning the

duty of the master, as recognized by maritime practice,

viz., that he should not stand watch, but should hold him-

self in readiness for time of need. (Full Congressional

record Ap. 44, 46, 48, 49, 50.)

Competent text discussions agree with the material

weighed by Congress and with judicial decision.

Speaking of the old practice, out-moded on large vessels

and outlawed by Section 2, as to vessels like the "Denali",
^'The Shipmaster \s Assistant and Commercial Digest''

(Joseph Blunt^—1862) page 12, says:

''The crew is then divided into the larboard watch,

commanded by the chief mate, and the starboard

watch, under the command of the second mate. This

latter watch is sometimes called the captain's watch;

but where there is more than one mate the captain

has no watch, but comes and goes as he chooses/'

(Italics ours.)

^^The Men on Deck—A Manual for the American Mer-
chant Service" (Felix Riesenberg—1918), contains the

following passages:
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'^Among seagoing people, the Master Mariner who
j

is in charge of a vessel is in complete charge at all
j

times;'' (p. 1.)

'

' The Officer of the Watch or the Watch Officer, as

he is usually termed in the Merchant Service, is the

deck officer who has charge of the vessel while under
way at sea. On other occasions, if stopped through
trouble, or because of communication with other ves-

sels, or on occasions requiring special maneuvering,

as in coming in and out of port, rescues at sea, etc.,

the Master assumes full charge/' (p. 167) (Italics

ours.)

^'The watch officers are usually the Chief, Second

and Third Mates, on vessels of moderate tonnage. In

larger craft different watches are arranged. Then
the Chief Mate may stand no regular bridge watch,

and the Second, Third, and Fourth Mates take this

duty.'' (p. 167.)

''The duties of the Chief Mate, while the vessel is

at sea, depend upon the size and organization of the

ship. If a large vessel, he does not stand a bridge

watch, but devotes his entire time to the management
of the deck department of the vessel. He is on duty

all the time, but tu7^ns in at night, much the same as

the Master/' (p. 100.) (Italics ours.)

''The Third Mate of an ocean steamer is generally

a watch officer. If the vessel is of any size, and the

three mates stand watch, the watch from eight to

noon and from, eight to midnight, is usually assigned

to the Third Mate. This is one of the best watches,

and the watch during which the Master is most likely

to be up and about. As the junior watch officer is

the least experienced, it is best that he have the

Master close at hand in the event of anything unusual

occurring." (p. 131.) (Italics ours.)

Out of the wisdom of long experience by mariners striv-

ing for safety at sea developed the custom, aboard vessels

of the size to be officered by several mates, that the master
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remain in reserve to meet critical hazards. This custom

was reduced to a single sentence before the committee of

Congress that approved H. B. 23676 (Act of March 3,

1913), when an expert witness said the '^captain should

never stand any watch'' (Ap. 49).

Under this influence Section 2 was drawn to provide

that a master of a vessel not only must be '^on board"
but also must be ^4n her service." To this statutory

phrase "in her service" must be accorded the meaning
derived from the language and usages of mariners fam-

iliar with the commonly accepted responsibilities of a

master. Such is the rule declared by the United States

Supreme Court in O'Hara v. Luckenbach S. S. Co., 269

U. S. 366, 370, in construing the statutory word "watches"
as contained in another regulation for safety at sea.

Appellee (pp. 123, 124, 130) scoffs at this construction

respecting the master. But appellee advances no answer
except to suggest inconsistency because, by Section 2, on

board smaller vessels than the "Denali" carrying fewer

than three mates, it is permissible for the master to stand

a watch. Appellants not only admit but urge this distinc-

tion. It was for the purpose of different requirements

that Congreg^s created different classes of vessels, depend-

ing upon their size and the length of their voyages. Only
in the case of large vessels on voyages of more than 400

miles (like the "Denali") did Congress require three

mates to be divided into three watches. By this mandate
the master was automatically eliminated—three mates
divided into three watches. By this mandate Congress
also recognized the maritime practice aboard large vessels,

excluding the master from a regular watch, because on a

vessel of the "Denali's" classification the master was
customarily "in her service" when remaining in reserve

for emergencies.

Appellee has completely failed, in fact and in law, to

meet the charge that it violated Section 2 by its habitual

use of the master of its vessels as a mate.

(3) Appellee's third argument (pp. 106, 108), declares

that Congress neither intended nor desired to set up any
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^'iron-clad'' or rigid system of officers' watches, but that

Congress conteraplated an elastic measure to permit the

exercise of discretion by tlie United States inspectors.

It is clear from the statutory language that Congress

limited discretionary power to ''increasing the number of

licensed officers" (Ap. 57) above the prescribed minimum.
This appellee (p. 101) has conceded in referring to "a
practice which Congress obviously had in mind and ap-

proved as a minimum scale by authorizing the local in-

spectors to approve 'three mates who shall stand in three

watches\'' However, while conceding the minimum in

many passages, appellee's brief (p. 108) denies it in

others.

The appellee's argument in support of its contention,

that Section 2 allowed unrestricted discretion to the in-

spectors, permitting them to legalize a watch system be- i

low the statutory minimum, is based upon a complete mis- t

conception of the statute. Appellee's brief (pp. 108, et

seq.) resorts to legislative history, and in doing so quotes

Congressional discussion surrounding the passage of the

Act of April 2, 1908—not the vitally different Act of

March 3, 1913, in which Section 2 first appeared, or the

Act of May 11, 1918, in which Section 2 was retained.

Beyond dispute, the inspectors were entrusted with al-

most unlimited discretion by the 1908 act, which first

amended R. S. 4463. Within five years, experience under

the Act of 1908 satisfied Congress that the inspectors had

abused that discretion. It then passed the 1913 act, into

which, for the first time, Section 2 was inserted with its
|

minimum provision. The reasons for the enactment off

Section 2 are disclosed by the Congressional record, re-

produced in full by the brief of appellants (Ap. 40-55).

The reasons for the enactment of Section 2 are made

plaiu by comparing the Act of 1908 with the Act of 1913.

In both the Acts of 1913 and 1918 Congress has set a

minimum requiring any vessel to have one master, who

must be both "on board and in her service," and requir-

ing any large vessel on a long voyage to have "in her
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service and on board three * * mates who shall stand in

three watches.''

While Section 2 expressly preserved the inspectors' dis-

cretionary power to increase the minimum as to "number
of licensed officers," it denied power to decrease the min-

imum either as to the number of officers or as to the

number of watches. Below the minimum, Section 2 is

"iron-clad".

(4) For its fourth contention appellee (p. 123) asserts

"that the language in Section 2 which sets out a minimum
scale of 'three mates who shall stand in three watchevs'

carries no implication of a set system of hours for

watches."

In support appellee observes that Section 3 (not Sec-

tion 2) deals with the maximum hours of work for deck

officers. Appellee also remarks that appellants have not

specifically charged that Section 3 was violated on the

"Denali". Still, appellee's argument falls far short of

reaching any effective conclusion.

Section 3 is a general provision relating to the max-
imum hours of work applicable to all deck officers on all

vessels within the scope of the Aict. As stated by the

Congressional Committee report, it was "intended to pre-

vent overworked, tired and weary, and therefore, unsafe

officers from having charge of a vessel." Whereas, Sec-

tion 2 created several classes of vessels according to their

size, and provided how each of such classes was to be

manned. Within the largest class of vessels, Section 2

created two other classes, viz., one class consisting of

vessels on a voyage of more than 400 miles, the other

class consisting of vessels on a voyage of less than 400

miles. In respect to all of these classes, except one, Sec-

tion 2 was silent as to watches. As to only one class of

vessels, viz., that including the largest size vessels en-

gaged on voyages of over 400 miles, did Congress declare

that the mates "shall stand in three watches." This

language constituted a special mandate directed to a single

class of vessels, prohibiting a division of watches into

less than the minimum three.
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In necessary consequence, this particular mandate spec-

ially limited the hours of watch duty for mates upon ves-

sels within the defined class. Applied to the '^Denali",

this special mandate of Section 2 reduced the general max-
imum of hours on duty for mates prescribed by Section 3

from twelve hours per day to eight hours per day.

Responding to appellee's suggestion of conflict between

the general provisions of Section 3 and the special pro-

vision of Section 2, it is an elementary principle of stat-

utory construction that the special provision must qualify

and control the general provision. Supporting this rule

the following is a leading case:

'' * * that general and specific provisions, in appar-

ent contradiction, whether in the same or different

statutes and without regard to priority of enactment,

may subsist together, the specific qualifying and sup-

plying exceptions to the general * * ."

Toivnsend v. Little, 109 U. S. 504, 512.

(5) Appellee (pp. 118, 119) for its fifth contention says:

''Sections 1 and 3 of the Act in question impose a

direct duty upon the vessel or the shipowners. *
*

Section 2, on the other hand, only purports to state

what entry the Local Inspectors shall make in the

vessel's certificate * * ." ''This does not mean that

the requirements stated in Section 2 are wholly with-

out teeth. As pointed out, the vessel (by Section 1)

is prohibited from sailing without approved officer-

ing."

Appellants agree with these assertions, excepting only

the statement that Section 2 imposes a duty upon the in-

spectors alone. It is unnecessary to repeat the arguments

presented by the two main briefs of appellants in support

of their interpretation of Section 2 as prescribing man-

dates also directed to and binding upon the vessel itself

and its owner.

But if it were to be conceded by appellants, for the sake

of argument, that Section 2 standing alone imposed di-

rectly upon the vessel no duty, still appellee's argument

would not afford appellee escape from liability. As ob-
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served by appellee's brief (p. 118) "an analysis of the

complete act slieds considerable light on the meaning of

that portion of the act which it is claimed appellee has

violated.''

Appellee's brief (p. 119) admits that Section 1 provides

a penalty for violation. Appellee's brief is sprinkled with

admissions that Section 2 sets a minimum standard con-

trolling, at least, upon the inspectors. This minimum, if

effective at all, must restrict the inspectors in the exer-

cise of their judgment under Section 1. Below this min-

imum the inspectors' approval would be illegal and void.

Approval by the inspectors below the minimum could af-

ford no protection to the ship or the shipowner against a

charge of violating Section 1. As confessed by appellee's

brief (p. 127) ''the inspectors are only authorized to

issue certificates * * where, among other things, the man-
ning and officering fully comply with the law."

Months before the trial appellants in answering inter-

rogatories (E. 334, 335) denied the seaworthiness of the

"Denali" because of incompetent and unqualified person-

nel (R. 335), because of appellee's failure to issue proper
instructions relative to their assignments and hours of

duty (R. 334-), and because of appellee's issuance of im-

proper orders and restrictions upon the master, pilot and
officers (R. 335).

If appellee prefers to concede these charges of unsea-

worthiness by coupling together Section 2 and Section 1,

perhaps appellants should not object. However, appel-

lants remain convinced that Section 2, by itself alone, is a

mandate obligatory upon the ship and the shipowner,

without resort to Section 1. With this contention of ap-

pellants, appellee (p. 100) virtually agrees when it says:

"Thus, the duty which Section 2 indirectly imposes
upon a vessel is not to navigate the vessel unless she

shall have in her servnce and on board such person-

nel as the inspectors in the exercise of their judgment
have required and approved."

(6) Appellee (p. 124) admits that it maintained a two-

watch system, the master and pilot alternating on six-

hour watches, and assei-ts that the approval of the system
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by the local inspectors was a departmental construction

of Section 2 which should be given weight by this court.

Appellee (p. 125) claims that the local inspectors knew
of appellee's practice. In support appellee cites the testi-

mony of the two assistant inspectors who inspected the

''Denali" (R. 802, 803, 814, 815, 825, 826). Their testi-

mony wholly fails to prove any such knowledge. Both
these assistant inspectors testified that they had been in

the inspection service for eighteen years, but nothing they

said disclosed any information as to what duties were
demanded by appellee of its officers and what watches

were maintained aboard the ^'Denali." So far as shown

by the record, all these assistant inspectors knew about

the personnel and watches of appellee's fleet was that cus-

tomarily, in addition to the minimum number of officers,

appellee employed a pilot. Such knowledge alone is cer-

tainly insufficient basis for any claim of departmental ap-

proval amounting to statutory construction.

Another weakness of appellee's contention is that the

rule of statutory construction ordinarily involves some-

thing more than neglect or ignorance on the part of iso-

lated subordinate Governmental officials. Concerning ap-

pellee's two-watch system, the record is wholly silent as

to any knowledge on the part of the Commissioner of Nav-

igation or the Supervising Inspectors, or any other ex-

ecutive of the department. In fact, the record fails to

show that even the local inspectors themselves (in Seat-

tle) had any knowledge whatsoever of appellee's custom,

except only that it commonly employed a pilot. Also the

record wholly fails to show that in the fleet of any other

Alaska company, or in the trade of any other locality, the

inspection service had any knowledge of similar two-watch

systems which had been approved or disapproved by ex-

ecutive action.

Furthermore, as consistently urged by appellants. Sec-

tion 2 is plain and unambiguous in its mandates respect-

ing the service of the master, the service of the three

mates, and the division of their watches. As to such a

statute, the interpretive principle that judicial construe-
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tion will be affected by executive or administrative ruling

is inapplicable. Especially is this true when the very

purpose of Congress in passing the Act of 1913 was its

belief that '^unlimited discretion in the hands of local in-

spectors'' (Ap. 54) was "not safe either for the vessel

itself or for other vessels upon the ocean" (Ajp. 54).

(7) For its final contention to meet the charge of stat-

utory violation, appellee's brief (p. 117) stresses the pass-

age of the Act of June 25, 1936 (49 Stat. 1934) which in

part amends Section 2 of the Seaman's Act (Act of March
4, 1915). Prior to such amendment this statute (46 U. S.

Code, sec. 673) was construed by the Supreme Court in

O'Hara v. Lnckenhach S. S, Co., 269 U. S. 364.

By the 1936 amendment "licensed officers" were added
to the other classes of ship personnel who had been pre-

viously required by the Seaman's Act of 1915 to stand in

three watches. The 1936 amendment, therefore, extended

generally to all licensed officers, as well as to sailors on
deck and crew below deck, the protection of division into

three watches, and a maximum of eight hours duty per

day.

It is apparent that the 1936 amendment to Section 673

did not expressly repeal or amend Section 2 of the Act
of 1918, invoked by appellants in this case. Careful ex-

amination of Section 673 before amendment in 1936 and
Section 673 as amended in 1936, shows that both are in-

operative as affecting the particular class of vessels re-

quired by Section 2 to have three mates who shall stand

in three watches. While it is true that the 1936 amend-
ment to Section 673 does affect all other classes of vessels

created by Section 2, and does require all such other

classes to divide their "licensed officers" into three

watches who shall not stand watch in excess of eight

hours per day, the 1936 amendment effects no change
whatsoever as to the class of vessels which by Section 2

had been previously required to carry three mates who
shall stand in three watches.

The reference to the 1936 amendment made by appellee

in its brief (p. 117) fortifies the contention which appel-
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lants have urged in respect to appellee's statutory viola-

tion. The 1936 amendment to Section 673 greatly em-
phasizes what is conclusively shown by the full legislative

history surrounding Section 2 of the Act of 1918, viz.,

that from the original enactment of R. S. 4463 to the

present date. Congress has continuously attempted by
successive enactments to absolutely compel both the ship-

owners and the inspection service to maintain navigating

personnel, so competent in qualifications, so adequate in

number, and so distributed in duties, as to preserve prop-

erty and life at sea.

EXONERATION UNDER THE HARTER ACT
Appellee's argument (p. 134) amounts to a concession

that when appellants' goods were not delivered in like

good order as when received, a prima facie liability was
i

imposed upon the appellee. Appellee could not avoid this
j

concession, because the law has long been settled that
}

when a shipowner fails to deliver cargo in like good order

and condition as when received, it becomes liable unless it

can show that the failure to deliver was excused by some

legal or contractual exemption. Clark v. Barnwell, 12

How. 272; The Folmina, 212 U. S. 354. See also The

Vallescura, 293 U. S. 296; U. S. v. Los Angeles Soap Co.,

83 F. (2d) 875. Appellee thus realizing that it must ex-

cuse itself for its failure, asserts that it had exercised

due diligence, and also that the "Denali" was, in fact,

seaworthy, and was, therefore, entitled to exoneration

under the Harter Act.

Seaworthiness in respect to personnel does indeed de-

pend on whether the personnel is competent to perform

maritime duty, as is stated in Hartford & New York

Transp. Co. v. Rogers & Huhbard Co., 47 F. (2d) 189, 191,

the case chiefly relied upon on this point by appellee,

quoted at length in appellee's brief (p. 136). But when

Congress has defined by statute what constitutes a min-

imum requirement for a maritime service, that require-

ment may not be dispensed with. Ocean S. S. Co. v. U. S.,

38 F. (2d) 782, 786; The Silver Palm, 94 F. (2d) 754, 761.



Page 21

True seaworthiness does not depend upon certificates, and
if, as argued by appellee (p. 101), ordinary mates are in-

competent to stand watch while navigating Alaskan wat-

ers, then the appellee, when it employed such men merely
on certificates, failed to provide a personnel competent to

perform the maritime duty contemplated.

The late Judge Cardoza, in one of the lucid opinions

which made him famous, discusses this subject. In that

case a trial judge had instructed the jury that they might
consider the absence of statutory lights on a vehicle as

some evidence of negligence, but that it was not conclu-

sive negligence. Judge Oardoza, speaking for the court

(with one dissenting judge) said:

''We think the unexcused omission of the statutory

signals is more than some evidence of negligence. It

is negligence in itself. Lights are intended for the

guidance and protection of other travelers on the

highways. Highway Laws, Sec. 3298. By the very
terms of the hypothesis, to omit wilfully or heedlessly

the safeguards prescribed by law for the benefit of

another, that he may be preserved in life or limb, is

to fall short of the standard of diligence to which
those who live in organized society are under a duty
to conform." (The italics are the court's.)

Martin v. Herzog, 228 N. Y. 164; 126 N. E. 814, 815.

This language by Judge Cardoza is peculiarly apposite

here, because when Congress adopted Section 2 it was
confronted with an evil created hj its enactment of 1908.

That law gave to the local inspectors discretion in the

matter of prescribing the officer personnel of a vessel.

Congress, in the five years after its adoption, corrected

the evil. The Committee on Merchant Marine and Fish-

9ries gave the following reasons for doing so:

"We deemed it necessary to guard against a vessel

being by over-persuasion or influence or carelessness

permitted to go to sea so poorly officered as to be
unsafe herself and a menace to other vessels." (Ap.

54.)



Page 22

In the same report it was said:

"We only prescribed such minimum number as

seemed to us absolutely necessary in all cases for

that safety of navigation which ought to be required

at all times." (Ap. 54.)

We submit that, in the light of these expressions, any vio-

lation of the mandates of Section 2 constitutes want of

diligence in supplying a seaworthy vessel. Not to give a

violation of the statute that effect would be to nullify it,

despite the lamentations of the appellee that such man-
dates are "iron-clad." Mr. Hardy, who is ridiculed by ap-

pellee, but who was the father of the Act of 1913 (Ap.

43), and carried the amending act of 1918 through the

House (Ap. 59, et seq.) in presenting the Act of 1913 to

the House of Representatives, said:

"The officer while in charge of a watch is respon-

sible according to law for the vessel's safe naviga-

tion, and the master is at all times held responsible
!

for the vessel's safety, and in thick or stormy weath-

er, or in dangerous waters, the master must be on

duty." (Ap. 44.)

Thus, applying the test of Judge Cardoza, it is establish-

ed that appellee was personally negligent when it failed

to conform to the standard of diligence which Congress

prescribed in the law of 1913, and reenacted in the amend-

ment of 1918.

To sum up, the "Denali" was not seaworthy in fact

because the master was not "at all times" in a position

to be "held responsible for the vessel's safety" (Ap. 44);

because she did not have on board three mates who could
j

stand in three watches, i. e., who were competent to be
I

responsible for the vessel's safe navigation while in charge

of a watch (Ap. 44). Capt. Glasscock's order shows on

its face that the second and third officers were unfit to be

charged with the responsibility for the vessel's safe nav-

igation, and Cleasby, the first officer, admitted that he

was learning the Alaskan run (R. 2145).

This court In re Pacific Mail 8, S. Co., 130 F. 76, 82,

held that it was the duty of the owner of a ship carrying
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goods and passengers to supply a personnel ^^ competent

for their duty with reference to all the exigencies of the

intended route.'' See other cases (brief of appellants,

pp. 32, 33).

G-ranting, for sake of argument, that a proper comple-

ment of mates for ships in the Alaska trade cannot be

ordinary material, that does not excuse the shipowner

from not employing three mates competent for that trade.

If these men were more expensive than ordinary mates,

that was no excuse. Mates may not be used as mere
cadets, or apprentices, in any trade, and thus meet the

requirement of the statute.

But appellee's defense is under the Harter Act. When
it failed to establish that the '^Denali" was seaworthy in

fact, in that her personnel did not comply with the man-
dates of the statute, it failed in a non-delegable duty,

Bethlehem Shipbuilding Corporation v. Gutradt Co., 10

F. (2d) 769, 771, (C. C. A. 9) and lost the benefit of the

Harter Act.

As the shipowner has failed to exercise due diligence

to make its ship seaworthy, so far as the Harter Act is

concerned causal connection is not important. May v.

Hamburg, etc., 290 U. S. 333.

LIMITATION OF LIABILITY
Appellee in its brief (p. 20) concedes, as it must, ^'the

burden of proof on the issue of limitation is upon the

appellee—on the issue of liability the burden of proof is

upon appellants."

Appellee (pp. 141, 142) argues that the knowledge and
privity of Mr. Tracy and Mr. Murphy could not be im-

puted to appellee. It says that Mr. Wilson was its ex-

ecutive, and that knowledge of a breach of a statute can-

not be imputed to its Mr. Wilson, because, as appellee

says, "It is clear that he [Mr. Wilson] had no actual

knowledge that such custom was in any wise violative of

the statute." It is equally clear that Mr. Wilson had no

knowledge of appellee's general practices or customs.
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and that he did not take the trouble to familiarize himself
with them (R. 1221). He did not review circulars issued
by appellee's department heads (R. 1231) and he did noth-
ing concerning supervising the seaworthiness of appellee's

ships. He even permitted Mr. Tracy to appoint the Port
Captain (R. 1229, 1231). It is not surprising that Mr.
Wilson knew nothing about the statute. Ignorance of a

statute of the United States, as was pointed out long

ago by Story, J., in Barloiv v. U. S., 7 Peters 404, is no
excuse for failing to obey the statute's mandates. Nor
is ignorance of a long-standing practice a defense in a

limitation case. (See appellants' brief, pp. 48, 49.) It

was the duty of appellee to have its affairs managed by
persons familiar with its practices and familiar with the

statutes of the United States, which Congress had design-

ed to promote safety at sea. Failure to provide a com-
petent manager is enough to deprive appellee of the bene-

fits of the limitation statute. Parsons v. Empire Trans-

portation Co., Ill Fed. 202 (C. C. A. 9).

Rule in the Pennsylvania
Appellee assumes that the burden of proof upon a ship-

owner seeking limitation is so essentially different from
that upon a shipowner whose vessel has been guilty of a

statutory fault, that it is unconscionable to enforce the

rule in The Pennsylvania, in a limitation suit. The as-

sumption is without basis. So far from there being any

miarked difference between the burden placed upon a ship

owner in the one case and in the other, the authorities

show that the burden is essentially the same in both in

stances. One of the leading cases as to the burden in a*

limitation proceeding is Diamond Coal & Coke Co. v. Iron

City Sand Co. (D. C, 297 F. 238; 297 F. 242 (C. C. A. 3),

(certiorari denied, 265 U. S. 595). In that case the Cir-

cuit Court of Appeals for the Third Circuit adopted the

opinion of Judge Thompson and Judge Orr in the courts

below. The parties elected to try the question of limita-

tion before Judge Orr. Judge Orr, after hearing the case

on the issue of limitation only, held that the petition for

limitation must be denied. During the course of his

opinion, he said:
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''The petitioner, having invoked the provisions of

law for the purpose of limiting its liability, necessarily

has assumed the burden of proving that it comes

ivithin such provisions. To be more explicit, the peti-

tioner must satisfy the court in order that its liabil-

ity shall not exceed the value of the barges, that the

injury by their collision was occasioned 'ivithout the

privity or knoivledge of such oivner'/' (Italics ours.)

297 Fed. 238, 239.

After rendering this decision, and before the issue of lia-

bility was tried. Judge Orr died. The issue of liability

came on before Judge Thompson, later a Circuit Court

Judge in the Circuit Court of Appeals for the Third Cir-

cuit. With respect to the issue which had already been

tried before Judge Orr, eJudge Thompson said:

''But the issue between the parti<?s under the plead-

ings, which was the subject of the decision, was as to

the petitioner's privity or knoivledge of any matter

ivhich might have caused the accident, and not wheth-

er there was or was not negligence in the handling of

petitioner's fleet." (Italics ours.)

297 Fed. 242, 244.

As both of these opinions were adopted by the appellate

court as its own, they have the authority of a decision of

a Circuit Court of Appeals (297 F. 246,' C. C. A. 3).

In Southern Pacific Co. v. U. S., 72 F. (2d) 212, 215,

the Circuit Court of Alppeals for the Second Circuit,

speaking through Judge Learned Hand, said:

"At times indeed the petitioner begins by putting in

his proof and, if he does, obviously he must antici-

pate what the claimant will prove and show himself

not to be privy to all possible faults open under the

pleadings. In that case he accepts an affirmative;

the S. S. Hewitt, 284 F. 911 (D. C.) ; but it is only

for so long as the claimant has not declared his posi-

tion." (Italics ours.)

This means, of course, that if the issue of limitation is

tried first, then, as in the Diamond Coal & Coke Co. case.
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the petitioner must show that it was not privy to, nor had
knowledge of all possible faults, which might have caused

the loss; but, if the issue of liability has been litigated,

and the claimant has asserted grounds of liability, then

the shipowner need only deal with the grounds which
claimant asserts. Applying this rule to the facts here,

the appellee must show to obtain limitation that it was
not privy to sending the '^Denali" to sea in an unsea-

worthy condition as to personnel, compasses and charts,

the three grounds on which we contend that the appellee

failed in its proof to make out a defense under the Harter

Act.

The only decision known to appellants which is not in

harmony with the cases cited is The El Sol, 45 F. (2d)

852. There Judge Woolsey held that, if a claimant wishes

to defeat limitation he must do two things. He must

show: (1) that there was a failure in equipment, inspec-

tion or personnel to which the shipowner was privy or of

which he had knowledge ; and ( 2 ) that fault in equipment,

inspection or personnel actually contributed to the acci-

dent in respect of which the shipowner seeks limitation.

The first of these propositions places the burden square-

ly upon a cargo owner to show privity and knowledge as

well as fault. Contrast it with what was said by this

Court in The Silver Palm, 94 F. (2d) 776, 777, where this!

court held: ''The burden of proof of such absence of

privity and knowledge is on the petitioning owner." Con-i

trast it also with what was said in Southern Pacific v.:^

United States, 72 F. (2d) 212, which was The El Sol on

appeal. Clearly, Judge Woolsey 's proposition cannot bej

maintained in this circuit, any more than in the Second!

and Third Circuits. His second proposition is equally-

incorrect. Of course, on the issue of liability, the burden; i

is upon the claimant. But liability may be established ir

several ways, e. g., by commission of fault or by a breach

of contract. Where, as here, liability is established by

breach of contract of a common carrier, the carrier has

the burden of bringing itself within the Harter Act.
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The legal situation is well illustrated by In re Reichert

Toiving Line, 251 Fed. 214 (C. C. A. 2), where the ship-

owner attempted to prove that a loss resulted from inevit-

able accident by disproving all other possibilities of loss,

citing The Edmund Moran, 180 Fed. 700, 701, where the

following passage is quoted from The Merchant Prince^

Prob. Div. 1892, 179

:

''The burden rests on the defendants to show in-

evitable accident. To sustain that, the defendants

must do one or other of two things. They must either

show what was the cause of the accident, and show
the result of that cause was inevitable, or they must
show all the possible causes, one or other of which

produced the effect, and must further show with re-

gard to every one of these possible causes that the

result could not have been avoided. Unless they do

one or other of these two things, it does not appear
to me that they have shown inevitable accident."

The Edmund Moran, 180 F. 700, 701.

The court held that inevitable accident had not been estab-

lished, because the shipowner had not sustained this bur-

den, and that the shipowner was liable. There was proof

that the local inspectors, three or four months before the

accident, had inspected and passed the tug. The court

held that because the petitioner had not sustained the

burden of proving a proper inspection, limitation must
be denied. If causal connection between privity and
knowledge and the loss was required, both exoneration

and limitation would have been granted.

Appellee also cites Kitsap County Transportation Co.

V. Harvey, 15 Fed. (2d) 166, where Judge Dietrich quoted
the following passage from The Indrapura, 171 F. 929

:

"There must be personal participation in the act of

delinquency or omission leading to the loss."

Tins language does not support appellee's causal connec-

tion theory. Moreover, when it is read in the context

where it was originally used by Judge Wolverton in The
Indrapura, it is at once apparent that it has to do with
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the issue of liability and not with the issue of limitation.

E. S. Sec. 4282, commonly called the ''fire statute/' ad-
|

joins the limitation statute which is R. S. Sec. 4283. Judge
Wolverton quite correctly observed that because, to estab-

lish liability under the fire statute, it was necessary to

show design or neglect on the part of the shipowner, the

burden of proof was upon the cargo owner to show such

design or neglect to make out a case of liability. But his

subsequent language shows he does not dissent from the

proposition that under the limitation statute the burden is

upon the shipowner. The other cases cited by appellee

require no discussion.

This review of the authorities demonstrates that the

rule in The Pennsylvania^ viz., that the person guilty of a

statutory fault must show that his breach could not have

caused the loss, is in no essential particular different from
the rule in a limtiation case, viz., that a shipowner must

show that any matter which might have caused the acci-

dent was without his privity or knowledge. •

Appellee argues that the rule in The Pennsylvania can-

1

not be applied because to do so would alter rights under ;

the Harter Act. Wliat the Barter Act has to do with
|

limitation is not clear. But as the burden of proof upon
i

a shipowner under the Harter Atet is just as severe as
|

the burden of proof under the rule in The Pennsylvania,
{

there is no substance in appellee's argument. Before a

shipowner is entitled to any exemption granted by the \

Harter Act, he must "show that the vessel was in all re-

spects seaworthy and properly manned, equipped and

,

supplied for the voyage, or, if this cannot be established,

!

that he has used due diligence to obtain this end. Tlie
;

discharge of this duty is not left to any presumption in;

the absence of proof. It is the condition precedent, com-

1

pliance with which is required of the vessel owner in
j

order to give him the benefit of the immunity afforded
,

by the Act." The Wildcroft, 201 U. S. 378, 389.
;

"The burden was upon the vessel owner to show,

by reasonable and proper tests that the vessel was '

seaworthy and in a fit condition to receive and trans-

;
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port the cargo undertaken to be carried, and if by

failure to adopt such tests and furnish the required

proof the question of the ship's seaworthiness was
left in doubt, that doubt must be resolved in favor of

the shipper.''

The Wildcroft, 201 U. S. 378, 389.

The history of the rule in The Pennsylvania is incor-

rectly recited by appellee. Appellee erroneously assumes

that the rule was first introduced into our jurisprudence

by the decision in The Pennsylvania. The condition of

the law in this country as it existed before The Pennsyl-

vania is set forth by Judge Henry Billings Brown (after-

wards Mr. Justice Brown of the Supreme Court) in Rich^

elieii Navigation Co. v. Boston Marine Insurance Co., 26

F. 596, 602, in the following language:

^'In this connection we understand it to be the law

that the violation of a statutory obligation, or a

proved neglect to conform to the requirements of

good seamanship, followed by a disaster, raises the

presumption that such neglect contributed to it. This

has been reiterated so many times in collision cases

as to have become elementary. Lownd. Col. 88; The
Genesee Chief, 12 How. 447, 463; The De Soto, 5

How. 465; The Pennsylvania, 19 Wall. 136; The
Fenham, L. R. 3 P. C. 212; The Lion, 1 Spr. 44, 40;

The Northern Indiana, 3 Blatchf. 92. 106; The Leo,

11 Blatchf. 225; The Voorwarts & Khedive, 5 App.
Cas. 894, 900. In Taylor v. Harwood, Taney, 437,

444, the chief justice stated, in general terms, that

^the omission of a known legal duty is such strong

evidence of negligence and carelessness that, in every
case of collision happening under such circumstances,

I should hold the offending vessel as altogether at

fault, unless clear and indisputable evidence estab-

lished the contrary.' We understand this principle to

he of general application in all actions where the

question of negligence is involved. Shear. & R. Neg.
Sec. 484. In Jetter v. New York & H. R. R., 2 Keyes,
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154, a charge that a street car proceeding at a rate

forbidden by the city ordinances would render the

company liable, because in such case the accident

would be the result of their violating the city ord-

inances, was held to be proper, notwithstanding the

decision to the contrary in Brown v. Buffalo & S. L.

R. B., 22 N. Y. 191 ; relied upon by the plaintiff here.

See, also, Massoth v. Delaware & H. C. Co., 64 N. Y.

524; Langhoff v. Milwaukee B. Co., 19 Wis. 489;

Hayes v. Michigan Cent. B. Co., Ill U. S. 228; S. C.

4 Sup. Ct. Bep. 369. All the authorities are reviewed
in an elaborate opinion in Grey's Ex'r v. Mobile

Trade Co., 55 Ala. 387, and the case of Brown v. Bail-

road Co., 22 N. Y. 191, distinctly repudiated." (Italics

ours.)

26 F. 596, 602.

Judge Brown not only shows that the rule long ante-

dated its expression m The Pennsylvania, but also he re-

pudiates the suggestion in appellee's brief that the rule

was confined to collision cases. In the passage which we
have italicized, he says that the principle is of general

application in all actions where the question of negligence

is involved. This is certainly true in so far as the ad-

miralty courts are concerned, as was recognized by this

court in the opinion which it rendered in The Princess

Sophia, 61 F. (2d) 339, 347. (Appellants' brief, p. 42.)

Judge Swan, who was elevated to the bench shortly after

he argued the Richelieu^ supra, in the subsequent case of

Flint, etc. Co. v. Marine Insurance Co., 71 F. 210, 215,

said

:

"In Bichelieu & 0. Nav. Co. v. Boston Marine Ins.

Co., 136 U. S. 408, 422, 10 Sup. Ct. 934, the court,

after citing the Canadian statutes in evidence in that

case, which correspond exactly with those involved

here, says:

" 'These statutory rules correspond with those re-

vised by an order of council in England in August,

1879, and prescribed by Congress (Bev. St. Sec. 4233;



Page 31

Act March 3, 1885; 23 Stat. 438), and recognized as

international rules.'

^'In that case the court held that a Canadian ves-

sel navigating Canadian waters was bound to comply
with the laws of Canada, and applied to her positive

breach of the statute in maintaining full speed in a

dense fog the settled rule in collision cases declared

in the case of The Pennsylvania, 19 Wall. 125, and re-

iterated in Belden v. Chase, 150 U. S. 674, 14 Sup.

Ct. 264, and The Martello, 153 U. S. 64, 74, 14 Sup.

Ct. 723, viz.

:

" 'That the vessel must show not only that prob-

ably her fault did not contribute to the disaster, but

that it could not have done so.'

''An additional reason for this ruling was the fact

that perils occasioned by the want of ordinary care

and skill or of unseaworthiness were excepted by the

policy. In that case, as in this, the rule of liability

was held to attach where the steamer was stranded

while thus violating the statute by her excessive

speed and other breaches of the municipal law, and
the owners of the vessel sought to recover from her

insurers for the loss occasioned by stranding, under

a policy almost exactly alike in its conditions to that

sued upon here. The same reasoning which enforced

the Canadian statute in that case, and held the steam-

er subject to the law of her flag, is equally cogent

here. If the F. & P. M. No. 2, because of her strand-

ing in Canadian waters was subject to the statute of

Canada, her breach of those statutes subjects the

plaintiff to the burden of proving conclusively that

her transgression in no way contributed to the result.

IfJ
on the other hand, the steamer is to be regarded

as controlled by the laiv of her flag tvhile navigating,

by right of treaty between this country and Great
Britain, the ivaters of the Great Lakes, ivhether on
one side <or the other of the international boundary
line, the same rule of evidence requires the plaintiff

to show that the breach of the statute, rule 21 of sec-
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tion 4233, or the act of 1885, if the latter controlled

lake navigation, could have had no part in producing

the disaster/' (Italics ours.)

71 F. 210, 215, 216.

This passage is quoted at length because it answers two

criticisms for citing both this case and the Richelieu case

:

(1) That both decisions involved a provision in an insur-

ance policy and (2) that both decisions were based on a

Canadian statute. It is to be observed that the Court

said the policy was merely ^'an additional reason for this

ruling." This passage shows that in both cases the rule

in The Pennsylvania was actually applied.

Cause qf the Loss

Appellee argues that the failure of the appellee to obey

the mandates of the statute could not have contributed to

the stranding is supported by the testimony. We sub-

mit that the findings, upon which the lower court's con-

clusion rests, logically required the opposite result. The

court makes the following findings:

(1) Pilot Obert and Third Mate Lawton, by their

previous experience, expected the "Denali" would

be affected by a westerly set of the tidal current from

a point abeam Triple Island to the entrance of Caam-

ano Passage (R. 5458).

(2) These men were experienced navigators of the

waters of and adjacent to Caamano Passage (R.

5458).

(3) For an appreciable time before the stranding

the pilot and third mate of the ''Denali", by reason

of their previous experience in these waters and by

visual sight of shore objects, knew or should have

known, of the vessel's increasing danger by reason of

the vessel being set further to the westward by rea-

son of the unusual tidal currents than they expected

would be the case (R. 5459). (Italics ours.)

(4) These experienced men should have taken prop-

er precautions to get the vessel back into a safe po-
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isition for navigating tlirough Caamano Passage,

wliieli they did not do (R. 5459).

(5) Pilot Obert had observed a considerable time

before the stranding that the measures which he had
adopted were not effectively placing the vessel back

on her course. (R. 5459.)

(6) After realizing his danger from the unusual

currents, and knowing, as he did, that the reef was
there, Pilot Obert, although he had time to rescue

the vessel from the peril of the reef by reversing her

engines, checking her speed, and completely stopping

her movement a safe distance from the reef, or by
directing her course to starboard to the eastward,

did nothing to preserve the vessel from destruction.

(R. 5459, 5460.)

These facts, all found by the District Court, do not

admit of a conclusion that the failure to observe the stat-

ute could not have caused the stranding of the ^'Denali.''

The conduct of Pilot Obert, in failing to take simple

precautions to save the ''Denali" from destruction when
he knew, or should have known of her danger, may be

either deliberate, or due to some want of alertness. No
one suggests the first alternative.

As to the second alternative, having plainly observed
Zayas Island, Obert said: "I felt I was sure of every-

thing, that I was all clear. Well, when I got up so that I

could see the south end of the island, the extreme end of

Zayas Island, I told the third officer to take a bearing,

to take the time." (R. 1912.) The court has found ^'by

visual sight of shore objects" Obert ^'knew or should
have known, of the vessel's increasing danger" (R. 5459).

Obert was a man 62 years old. His vision might have
been affected by standing long watches. Lawton sug-
gested the long watch (R. 2466) as a possible cause of
Mate Larson's improper observation of Triple Island.

We refuse to take seriously the suggestion of appellee's
brief (p. 131) that Lawton meant 'Vision" when he said
"watch."
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Appellee has taken the position that the stranding of

the "Denali" was not caused by compasses nor by charts.

He bases his case on negligence. The court below finds

negligence. What form of negligence do we find after

noting the court's findings—inertia—a failure to see what
should have been seen, a failure to act when action was
required. Identically the kind of negligence which is pro-

duced by excessive hours of work. The kind of negli-

gence which Section 2 was designed to avoid. We sub-

mit that it is impossible to arrive at the conclusion that

the appellee's violation of the statute could not have
caused that inertia, and could not have been a cause of

the pilot's negligence.

Commander Riesenberg, for many years Superinten-

dent of the New York State Nautical School, which has

trained many officers for the merchant marine, in his

manual for the American Merchant service, a book en-

titled ''The Men on Deck," recognized the danger of

petitioner's system. He said:

"It is necessary that the officer of the watch con-

stanth^ keep his edge. The old-fashioned system of

'watch and watch,' that man and soul-killing drill of

an age of short-sighted 'economy' has come to be

frowned upon by those who have had to pay the bills

resulting from accident and loss.

"The officer of the watch should come to the bridge

fresh and in full vigor. His senses of sight and hear-

ing should be acute; he should be completely awake

during the whole four hours of his duty." (p. 173.)

Congress enacted Section 2, to insure acute sight and

hearing for watch officers. When a shipowner disobeys

that statute and an accident follows, then the shipowner

is under a heavy burden to show that its disobedience of

the statute could not have caused the accident. That bur-

den is not sustained when acuteness of sight and prompt-

ness of action could have avoided the accident. To sus-

tain the decision below would be to encourage appellee in

its disobedience of the statute.



Page 35

COMPASSES AND CHARTS
Appellants' affirmative contentions respecting the un-

seaworthiness of the ^'Denali" as to her compasses and
charts need no re-statement. Appellants continue to rely-

thereon as grounds for denial of appellee's claims of ex-

oneration and limitation.

Because of restricted space, it is impossible for appel-

lants to make full reply to appellee's extended discussion

concerning the ^'Denali's" unseaworthy chart and com-

pass equipment. Hence appellants are compelled to dis-

agree tacitly with many inaccurate statements and many
unwarranted conclusions made by appellee.

However, denial must be voiced concerning appellee's

assertions (pp. 26, 71) that appellants' charge of unsea-

worthiness as to compasses was "entirely unsupported

by * * any factual evidence" and that appellants' charge

as to insufficiency of charts was "wholly unsupported by
any evidence in the case."

Appellants, in appreciation of the very voluminous rec-

ord, and certain adverse findings by the District Court

upon the compass and chart issues, have predicated their

affirmative arguments, as to those issues, almost wholly,

not upon the testimony of appellants' witnesses, but upon
appellee's own evidence, partly oral, but mostly writteh.-^

Appellants submit that it is reasonable to ask this court

to test the findings of the lower court and to check the as-

sertions in appellee's brief by the testimony and records

produced by appellee itself.

For example, the appellee has argued at the trial and
on this appeal that the "Denali" did not deviate from her
final intended course because of westerly compass error,

but drifted to the westward because of an extraordinary

tidal current, of which the District Court found the pilot

had present knowledge. As to this factual issue appellants

are not relying primarily upon testimony produced in

their behalf, but are relying upon admissions in the testi-

mony of the officers of the "Denali", and upon admis-
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sions in the records of that vessel and of appellee. Ap-
pellants refer this court to the "Denali's'' log book, the

master's extended protest, the master's report to the

United States Inspectors, the records of the United

States Weather Bureau, the Government charts, tide

tables, and published current data, the allegations of ap-

pellee's petition in this proceeding, and the answers of

appellee to interrogatories (appellants' brief pp. 59-66).

Again, to illustrate, the appellee has argued at the trial

and on this appeal that the "Denali" was equipped on her

last voyage with a chart essential to safe navigation—

H. O. 2828. Appellants, in contending to the contrary,

upon this factual issue, rely again not upon testimony

produced in their behalf, but upon the admissions and

records of appellee and its vessel. Appellants here refer
|

this court to the following: (1) appellee's list of charts
j

purchased for the "Denali's" voyage, which omits H. 0.
j

2828; (2) appellee's excuses for not including that chart'

in its list of purchases; (3) appellee's explanations for

making no voluntary disclosure of its chart records; (4)

the failure of the '^Denali's" officers to recover H. 0.

2828, which they claimed was in use on the chart table

with another chart which was saved by them; (5) the

purchase by appellee's superintendent, after the strand-

1

ing, of small scale chart—not large scale chart H. 0. 2828
|

—to clarify the pilot's confusion as to the place of strand-

ing; (6) the failure of the pilot and appellee's witnesses I

to use H. O. 2828 at the Inspectors' investigation and'

trial, in illustration of testimony as to the cause of the
|

stranding; and (7) the pilot's ignorance of H. 0. 2828 at
j

the time of making his sworn statement (Ex. A-17) in the
;

office of the United States District Attorney more than

two months after the disaster. (Appellants' brief pp. 90-

98.)

Both as to charts and as to compasses, appellants con-

tend that they are entitled to urge that weight be given

the admissions of appellee's own witnesses and appellee's

own records, and that weight should have been given to

such admissions by the District Court.
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With respect to office records (relative to compasses

and charts) which appellants had demanded be produced

at the commencement of trial, appellee shrinks from ad-

verse inference for its failure, under the claim that such

** records were lost or destroyed'' (p. 83), but the record

in this case contains only appellee's assertion of the loss

or destruction of office records, the affidavit of Captain

Healy (R. 427, 428) being confined to the statements that

the '^Denali" never maintained a port log, and that the

^^Denali's" azimuth book and compass cards had not been

saved.

CONCLUSION

All appellants join in this brief and join in the conten-

tion that appellee is not entitled to exoneration from lia-

bility or limitation of liability, and in the contention that

the final decree should be reversed by this court, with

allowance to appellants of their costs, both on the trial

and on this appeal.
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First: Alleged Violation of the Act of

May 11, 1918

The Opinion Gives An Improper Construction to

THE Act (Pet. Reh. pp. 5, 33, 35)

The owner presents its argument on the proper

construction of the Act on the premise that sec. 2



requires not only a division of the time of duty be-

tween the three mates, but also requires an equal

division of such time of duty, asserting that this

effects a division into three watches (Pet. Reh. p. 7).

Appellants have apparently overlooked the fact that

the owner does not suggest a construction of the Act

which would give rise to an unequal division of the

time of duty, such as are illustrated by appellants

and characterized as '^ridiculous" (App. Br. Reh.

p. 6). The owner's position, which is clearly set

forth in the petition for rehearing, is that sec. 2

requires an equal division of the time of duty be-

tween three mates, no one division of duty to exceed

12 hours in any 24 hour period (Pet. Reh. p. 9).

This does not discard the nautical meaning of the

word ''watch" but on the contrary gives to sec. 2 the

same construction given to the "watch and watch"

system confirmed by the Seamen's Act requiring at

least ^'two * * ^ watches/' under which there was not

an equal division of the 24 hours of the day into two

12-hour periods, but under which the watches alter-

nated 14 hours one day and 10 hours the next

(Pet. Reh. p. 18). Nor have we overlooked sec.

3 providing that <^ * * * no licensed officer * ^ ^

shall be required to do duty * * ^ more than

twelve hours of any twenty-four at sea * * *
,

^'

On the contrary, appellants have overlooked or



at least misconstrued the proper application of

sec. 3. The owner asserts that by reason of sec. 3 the

equal division of the time of duty between the three

mates, as provided by sec. 2, is further regulated by

sec. 3 so that the time of duty of any mate in any 24-

hour period may not exceed but may equal 12 hours

(Pet. Reh. p. 8).

The language of Mr. Hardy, quoted by appellants,

on the presentation of the bill that

:

u * * # there is now no provision in the law
that regulates the watches of the officers as to

how they shall be divided, or the maximum num-
ber of hours out of the 24 that an officer may be
required to do dutv at sea or in port.'' (App.
Br. Reh. p. 7)

does not detract from but on the contrary supports

the owner's position. Mr. Hardy clearly considered

that the division of watches and the maximum hours

of duty are both applicable and not that they are, as

to vessels required to have three mates, separable.

His statement makes no distinction as to maximum

hours of duty as between vessels required to have

three mates and those not required to have three

mrtes.

The owner is unable to accept the conclusion

reached by appellants that the construction of the

Act urged by it will defeat the intention of Congress.
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The owner's construction properly applies the law

equally to all. Certainly Congress did not consider

that two mates on a vessel engaged in a run of 399

miles could be safely required to be on watch 12

hours, whereas three mates on the same vessel en-

gaged in a run of 400 miles could not, and certainly

Congress did not consider that two mates on a vessel

of 999 gross tons engaged in a run of 1500 miles or

more could be safely required to be on watch 12

hours, whereas three mates on a vessel of 1000 gross

tons engaged in a run of 400 miles could not. The

result of appellants' construction is to so construe

the Congressional intent.

It is Not Correct That By Immemorial Anglo-

Saxon Maritime Custom, the Time Period of a

Watch Never Exceeds Four Hours. (Pet. Eeh.

p. 24)

The owner was quite aware of the fact that various

British and American textbooks, glossaries, diction-

aries and encyclopedias refer to the term ''watch"

as being *' customarily" or ''usually" four hours. It

is possible that this may be correct in the British



merchant marine, but as pointed out in the petition

for rehearing it is not correct to state that at the

time of the passage of the Act this was or even now

is the customary hours of duty on a ^^watch" in the

American merchant marine, whether in the Alaska

trade or in the coastwise, intercoastal or foreign

trade or in the trade on the Great Lakes.

Inasmuch as the owner was aware of the fact that

hours of duty on a *^watch" in the American mer-

chant marine was and is not limited to four hours by

custom or practice, and never heretofore by statute

until the decision of this court, and inasmuch as no

testimony was taken on that question, it was found

necessary to refer the court to the ^^ written" sources

available to demonstrate the inaccuracy of the state-

ment 'Hhat the time period of a watch never exceeds

four hours." Appellants do not question the sources

to which the owner has made reference (Pet. Reh. pp.

26-31).

Appellants from similar sources seek to read into

the Act a Congressional intent that a watch period

shall not exceed four hours by referring to state-

ments of witnesses at Congressional hearings. Mr.

Schwerin, in 1912, referring to H. R. 20285, which

was not the bill that became the Act, does not refer

to a watch period as not exceeding four hours (Ap.
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Br. Reh. p. 15). Mr. Blankenship, testifying at the

hearing on H. R. 23676, stated that ^'four hours on

and eight hours to do nothing" was unsatisfactory,

not that the bill so required (App. Br. Reh. p. 15).

The answer to a questionnaire by Mr. Gade, the sec-

ond officer of a British vessel, as to his findings con-

cerning the watch system '^mostly prevalent and in

vogue" in the American merchant marine is cer-

tainly of little value either in determining the fact

or the intent of Congress (App. Br. Reh. p. 16, App.

p. 101). The testimony of Mr. Puruseth in 1912 at

the hearing on H. R. 23673, the provisions of which

as S. B. 136, became the Seaman's Act (App. Br.

Reh. p. 17) is scarcely of value in determining the

intent of Congress in the passage of the Act.

Furthermore, although where the meaning of

legislation is doubtful or obscure, resort may be had

in its interpretation to reports of Congressional com-

mittees which have considered the measure; to ex-

position of the bill on the floor of Congress by those

in charge of or sponsoring the legislation ; and to the

debates in general in order to show common agree-

ment on purpose as distinguished from interpreta-

tion of particular phraseology, Wright v. Mountain

Trust Bank, 300 U. S. 440, 463 (1937), no authority

extends this rule to allow consideration of the views



expressed by witnesses at Congressional hearings,

and the contrary has been ruled, McCauJin v. Her-

sliey Chocolate Co., 283 U. S. 488, 493 (1931). On

the other hand, where the meaning of legislation is

doubtful or obscure much weight is to be given ad-

ministrative construction by the department having

in charge the enforcement of a law, Mintz v. Bald-

win, 289 U. S. 346, 351 (1933), and where it is con-

sistent and generally unchallenged such construction

will not be overturned except for very cogent rea-

sons. Norwegian Nitrogen Prod. Co. v. U. S., 288

U. S. 294, 315 (1933). Where, as here, the depart-

ment having in charge the enforcement of the law,

neither by word nor act, intimated that the procedure

followed by the owner was illegal, it would be diffi-

cult to conceive a clearer case of uniform adminis-

trative construction. United States v. Chicago, N. S,

& M. R. Co., 288 U. S. 1, 13 (1933) (Pet. Reh. pp.

84, 85).

Appellants criticize (App. Br. Reh. p. 22) the

ruling of the Bureau of Marine Inspection and Navi-

gation (Pet. Reh. p. 31) in which it is held that

neither under the Act nor under the Eight Hour

Law is there any '^ requirement which establishes

that these watches must be four hours on and eight

hours off.'' It is erroneously stated that an attempt
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was made ^Ho obtain an opinion which would differ

from the ruling of this Court" and the reference to

what proctors for the owner ^^must have appre-

ciated" or '^hoped" is likewise wide of the mark.

The Bureau was requested to furnish any '' rulings,

formal or informal" theretofore issued by the De-

partment of Commerce dealing with the Act, and the

letter of July 14, 1939 was the answer received (Pet.

Reh. App. p. VII). It cannot be successfully con-

tended that this letter does not accurately set forth

the administrative construction of the Eight Hour

Law and all existing previous watch statutes to the

effect that there is no statutory requirement that

'^watches must be four hours on and eight hours

off."

Appellants refer to a circular letter of May 6, 1913

signed by D. N. Hoover, Jr., Acting Supervising In-

spector General (App. Br, Reh. p. 23, App. p. 198)

and to a letter of July 24, 1913 signed by E. F.

Sweet, Acting Secretary, dealing with charges in-

volving the passenger steamer ALAMEDA (App.

Br. Reh. p. 23, App. p. 205). The circular letter of

May 6, 1913 was in answer to an inquiry as to

whether sec. 2 required the mates to ^^ stand watches

of equal length." This, the owner has assumed to be

so (Pet. Reh. p. 7). The letter does no more than
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complished by ^^four hours on and eight hours off."

It certainly cannot be made to appear from this cir-

cular letter that any other equal division was con-

sidered unlawful and quite the contrary is ruled in

the letter of July 14, 1939 (Pet. Reh. App. p. VII).

The passenger steamer ALAMEDA fine case in-

volved the situation where on a passenger vessel two

pilots in excess of the complement required were em-

ployed, whereas on the freight steamer DENALI one

pilot in excess of the complement was employed. It

is apparent that the two pilots stood watch ^'six

hours on and six hours off" and it was charged that

in permitting this watch system there was a violation

of sec. 2 as to the pilots (App. Br. Reh. App. p. 200).

The master of the vessel stated that these two pilots

were ''accompanied on the bridge by one of the

three mates who stood four hours on and eight hours

off" and that he construed the Act to permit the

pilots to stand watch '^subject to the 12 hour per

day maximum provided in Section 3 ^ * ^ /' The

letter of July 24, 1913 from E. F. Sweet, Acting

Secretary (App. Br. Reh. App. p. 205) remitting the

penalty, states:

" * * ^, The two special pilots stood special
watch six hours on and six hours off or twelve
hours per day following a custom long in vogue
in the Alaska service. * ^ *,
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*'This vessel carried five mates and in the
opinion of the Department, the vessel was fully

manned as required by law. The circumstances
of the case do not justify a penalty and the
same is hereby remitted."

The fact that the mates on the ALAMEDA other

than the pilots stood watches of four hours on and

eight hours off is urged by appellants as tantamount

to a construction by the owner that such division of

watches was required by the Act. It is conceded that

such division of watches does comply with the Act.

but that is far from a concession that this is the only

division of watches which does so comply.

The ALAMEDA case fortifies and validates the

owner's position that on the watch on which the

stranding occurred there was no violation of the Act

(Pet. Reh. p. 47). In the ALAMEDA case the pilots

were '^ accompanied^^ by the mate on watch, as was

the situation on the DENALI and as on the DEN-

ALI the pilots were employed because of their ^^ spe-

cial knowledge." If the ALAMEDA had stranded

with a pilot in charge on the 12 :00 Midnight to 6 :00

A. M. watch with the third mate on watch with him,

the situation as to who was in charge would have been

identical to the situation on the DENALI and as to

hours on duty of the pilot would have been identical

to the situation on the DENALI. The hours on dutv
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of the third mate would have differed from the situa-

tion on the DENALI only in that on the ALAMEDA
the third mate would have been on duty the previous

day from 12:00 Midnight to 4:00 A. M. and from

12 :00 Noon to 4 :00 P. M., a total of eight hours (with

an eight hour rest period between watches) and off

watch eight hours prior to going on watch at 12:00

Midnight, whereas on the DENALI the third mate

had been on duty the previous day from 12 :00 Mid-

night to 6:00 A. M. and from 4:00 P. M. to 6:00

P. M., a total of eight hours (with a ten hour rest

period between watches) and off watch six hours

prior to going on the watch at 12:00 Midnight. In

all candor, how can this difference in the position of

two hours of the rest period of the third mate result

in a violation casting upon the owner both liability

and denial of limitation ?

There Was In Fact a Division of the Mates Into

Watches of Not Exceeding Eight Houes a Day

(Pet. Keh. p. 36).

Appellants assert that the second and third mates

stood watch ^^six hours on and six hours off" (App.
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Br. Reh. p. 28). Appellants ignore the testimony

relative to the hours of watch duty of the second and

third mates set forth at length in the petition for

rehearing (Pet. Reh. pp. 36-47), and refer to isolated

general references in the testimony to the effect that

the master and pilot stood '^alternate watches of six

hours" and that the second mate stood with the mas-

ter and the third mate stood with the pilot. A fur-

ther attempt is made to support this assertion by

leference to the log book entries on the basis of

which it is assumed that between 8:00 A. M. and

12 :00 Noon and between 12 :00 Noon and 4 :00 P. M.

each day the second mate and third mate, respec-

tively, were on watch. This assumption is contrary

to the testimony. It is predicated on the generally

stated practice of checking compasses ever}^ two

hours, or when changing course, from which it is

assumed that of necessity the second mate and third

mate stood the full watches of ^^six hours on and six

hours off." This assumption fails in the face of the

direct testimony to the contrary and the district

court found as a fact

;

'^The second and third mates on the DENALI
stood eight-hour watches." (Ap. 5477)

May 16 (6:00 A. M. to 12:00 Noon). The vessel

left Pier 2 at 5:43 A. M., at which time the master
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was on watch (Ap. 1552, 1563, 1564, 1626). The ves-

sel arrived off West Point at 6:35 A. M. to load

powder (Ap. 1556) and while the master and second

mate were taking azimuths between 7 :00 A. M. and

8:00 A. M. (Ap. 1556, 1557, 1562, 2208, 2335, 2619)

the third mate was at the telegraph (Ap. 2210, 2335).

It is true, as stated in the petition for rehearing, that

on the morning of May 16, both during loading afloat

and for some period thereafter, at one time or an-

other all of the licensed officers with the exception

of the pilot were, when occasion required, engaged

in duties incident to the commencement of the voy-

age (Pet. Reh. p. 46). The entries in the log book

(Ex. A-4; Ap. 151) on the morning of May 16, at

least up to the entry at 11:54 A. M., Marrowstone

Pt., were made by the master or second mate (Ap.

1614). The third mate made no entries at all in the

log book at any time on May 16 (Ap. 2413).

May 16 (12:00 Noon to 6:00 P. M.). The pilot

came on watch early relieving the master (Ap. 1611,

1613, 1616, 1617) and took the bearing on and set the

course from Marrowstone Pt. at 11:54 A. M. (Ap.

1874, 1875, 1879) and he likewise took the bearing

on and set the course from Dungeness Lt. at 2:32

P. M. and took the bearing on and set the course

from Race Rock Lt. at 4:45 P. M. (Ap. 1885). The
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third mate came on the bridge about 3 :00 P. M. and

went on watch at his regular time at 4 :00 P. M. (Ap.

2339, 1612, 1836, 2179, 2216, 2338). As the third mate

made no entries in the log book at any time on

May 16 (Ap. 2413) and as the second mate was not

on watch (Ap. 4458, 4459) the entries were made by

the pilot or first mate (Ap. 1611, 1612, 1613). The

first mate not only relieved or stood with the master

on his watches, but regularly did likewise with the

pilot for short intervals (Ap. 1555, 2144, 2181).

During this watch and prior to 4 :00 P. M. when the i

third mate came on watch, there are three entries

in the log book (Ex. A-4; Ap. 152) and one there-

after, none of which were made by the third mate

(Ap. 2413). The pilot took the bearing at 11:54

A. M. on Marrowstone Pt. at about the change of

watches and of the three entries referred to that at

12:33 P. M. merely involved noting the previous

course and that at 12:40 P. M. did not include a

reading of the log (Ex. A-4; Ap. 152), and the pilot

took the bearing on Dungeness Lt. at 2:32 P. M.

(Ap. 1885).

May 16 (6:00 P. M. to 12:00 Midnight). The mas-

ter (Ap. 1564, 1565, 1611, 1613, 1617) and the second

mate came on watch (Ap. 1611, 1613, 4455, 4457,

4458, 4459) relieving the pilot and third mate. Like-
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wise during this watch the first mate relieved the

master (Ap. 1613). May 17 (12:00 Midnight to 6:00

A. M.). The pilot (Ap. 1553, 1610, 1617) and the

third mate came on watch (Ap. 1610) relieving the

master and second mate. The third mate made all

of the entries in the log book on this watch, but made

no other entries on May 17 except the entry at 5 :05

P. M., Solando Id. (Ex. A-4; Ap. 154, 2412, 2413).

May 17 (6:00 A. M. to 12:00 Noon). The master

(Ap. 1565, 1617) and the second mate came on watch

(Ap. 1609, 1610) relieving the pilot and the third

mate. The first mate came on watch at 8:00 A. M.

(Ap. 2131, 2132, 2140, 2159, 2181, 1609)) relieving

the master (Ap. 2159) who was thereafter on the

bridge only occasionally (Ap. 2141) and the second

mate who was not on watch after 8:00 A. M. (Ap.

2160, 1836, 2143, 2179, 2216, 2339). It was on this

occasion that the second mate while off watch was

doing some personal chart work (Ap. 2259, 2260;

Pet. Reh. p. 43). Subsequent to 8:00 A. M. when the

second mate went off watch and the first mate came

on watch there are two entries in the log book, one

at 8:39 A. M. and the other at 10:00 A. M. (Ex. A-4;

Ap. 153). The master, although relieved, was never

long away from the bridge and the first mate in-

dicates that these two entries are his own (Ap. 2141).
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May 17 (12:00 Noon to 6:00 P. M.). The pilot

came on watch (Ap. 1609, 1617) relieving the master

and first mate. The third mate came on watch at

4:00 P. M. and as above stated made the entry in

the log book at 5:05 P. M., Solando Id. (Ap. 2338,

2339, 2413, 1612, 1836, 2179, 2216). Prior to the

third mate coming on watch at 4 :00 P. M. there are

two entries in the log book, one at 12:00 Noon, the

other at 2:00 P. M. and two entries thereafter, one

at 4:00 P. M. and one at 5:05 P. M. (Ex. A-4; Ap.

153, 154). Either the pilot or first mate made the

entry at 12:00 Noon at the change of watch (Ap.

2131) and the third mate made the entry at 5:05

P. M. (Ap. 2413). The entries at 2:00 P. M. and

4:00 P. M. merely note the log and the previous

course and do not involve a change in course and

were presumably made by the pilot. If the pilot

was assisted at 2 :00 P. M., it must be assumed that

he was so assisted by the first mate (Ap. 1555, 2144,

2181).

May 17 (6:00 P. M. to 12:00 Midnight). The first

mate (Ap. 2132, 2145, 2161, 2162, 2181, 2182) and

the second mate came on watch (Ap. 1609) relieving

the pilot and third mate. The first mate remained on

watch until 10:00 P. M. (Ap. 2132, 2145, 2161, 2181)

relieving the master who then came on duty (Ap.
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2145, 2161, 2181). May 18 (12:00 Midnight to 6:00

A. M.). The pilot (Ap. 1553, 1608, 1617) and the

third mate came on watch (Ap. 1608) relieving the

master and second mate. The third mate made all

of the entries in the log book on this watch, but

made no other entries on May 18 (Ap. 2412).

May 18 (6:00 A. M. to 12:00 Noon). The master

and the second mate came on watch (Ap. 1565, 1608,

1617) relieving the pilot and the third mate. The

first mate came on watch at 8:00 A. M. (Ap. 2181)

relieving the m^aster and the second mate went off

watch (Ap. 2163, 1836, 2143, 2160, 2179, 2216, 2339)

following which there is one entry in the log book at

10:00 A. M. (Ex. A-4; Ap. 155). This entry was

merely to note the log and previous course and was

presumably made by either the master or first mate

for as previously noted the master was never long

away from the bridge (Ap. 2141).

May 18 (12:00 Noon to 6:00 P. M.). The pilot

came on watch (Ap. 1607, 1608, 1617) relieving the

master and first mate. The third mate came on

watch at 4:00 P. M. (Ap. 1612, 1836, 2179, 2216,

2338). From 4:10 P. M. to 4:25 P. M. there was fire

and boat drill (Ex. A-4; Ap. 155, 156) and entries

in the log book were made by the pilot or first mate

(Ap. 1608). There are two entries, 12:00 Noon and
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2:00 P. M., prior to the time when the third mate

came on watch and two entries thereafter, 4 :00 P. M.

and 4:40 P. M. (Ex. A-4; Ap. 155). The third mate

made no entries in the log book during tliis watch

(Ap. 2412) and the entry at the change of watch at

12:00 Noon merely noting the log and previous

course was made by either the first mate or pilot

(Ap. 1608) and the remaining three entries, all of

which merely note the log and previous course, were

presumably made by the pilot. If the pilot was

assisted at 2:00 P. M. it must be assumed that he

was so assisted by the first mate (Ap. 1555, 2144,

2181).

May 18 (6:00 P. M. to 12:00 Midnight). The mas-

ter (Ap. 1565, 1566, 1607, 1617) and second mate

came on watch (Ap. 1568, 1570, 1607) relieving the

pilot and third mate. May 19 (12:00 Midnight).

The pilot (Ap. 1553, 1572, 1606, 1617) and the third

mate came on watch (Ap. 1607) relieving the master

and second mate and they were on watch at the tine

of stranding.

The foregoing testimony cannot justify a finding

other than that made by the district court that the

second and third mates stood *' eight-hour watches"

(Ap. 5477).
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Assuming That the Courtis Construction of the

Act Is Correct, There Was No Violation

Which Did or Could Have Contributed to the

Stranding (Pet. Reh. pp. 47, 53).

There Was No Failure to Show ''Lack of

Fatigue'' (Pet. Reh. p. 55).

Appellants studiously refrain from discussing

either the testimony or the argument set forth at

length in the petition for rehearing under the above

headings, from which it clearly appears that there

was nothing in connection with the navigation of the

vessel by either the pilot or the third mate which

indicates other than that both of these officers were

exerting their full ability in the navigation of the

vessel. This testimony conclusively demonstrates

that the sole cause of the stranding (eliminating all

other possible causes, including ''fatigue'') was the

tidal currents. This testimony supports and makes

improper any finding other than that made by the

district court "that the sole cause of the stranding

of the steamer DENALI ^ ^ * was due to faults or

errors in her navigation * ^ ^ '' (Ap. 5460) and the

finding of this court that the "vessel was wrecked

by fault of navigation * * * /' The fault in naviga-

tion was the failure to take proper precautions



22

against the effect of the tidal currents and thus to

prevent the stranding.

Appellants assert that the pilot '^did not take

measures to avoid known danger" (App. Br. Eeh.

p. 30). Based on this false premise, wholly unsup-

ported by the findings of the district court or of this

court, appellants advance the conclusion that ^^This

is an occurrence so extraordinary and so closely re-

lated to physical and mental fatigue that it cannot

be attributed solely to personal negligence of an ex-

perienced and competent navigator." (App. Br.

Reh. p. 30). The district court did not find that the

pilot ^^did not take measures to avoid known dan-

ger," but on the contrary found, and the fact may

not be disputed, that measures were taken by the

pilot to offset the effect of the tidal currents by

putting ''the vessel's heading to starboard several

times" (Ap. 5480). The fault which the district

court found was that these measures were not suf-

ficient, not that no measures were taken to avoid a

known danger, as is appellants' premise. The dis-

trict court refused to find that this was other than

personal negligence of the pilot constituting a fault

or error in navigation, and expressly found:

''The most outstanding circumstance and
proof in the whole case is the fact that Pilot

Obert never at any time charged fault or in-
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sufficiency in the compasses, charts or division

of watches. He had more at stake than any
other member of the crew. He had a record of

40 years of honorable and efficient service at

sea, for about 30 years of which he was a navi-
gating officer in Alaska waters ; and at the hear-
ing before the Steamboat Inspectors he faced
the possibility of losing his license. Not even
the natural inclination which one ordinarily has
to first save himself was enough to weaken the

positiveness of his self-effacing statement (cor-

roborated by the master and third mate) that

it was currents, not compass deviation, which
were setting the vessel off course. He undoubt-
edly understood the significance of that state-

ment. By it he in effect shouldered personal
responsibilitu for extricating his ship from a
known peril by his careful and safe navigation."
(Ap. 5480, 5481).

*'***. There is neither evidence nor reason-
able inference from evidence that any person
connected with the navigation of the ship was
either fatigued from excessive labor or lacking
in sufficient sleep or rest at the time of the
stranding or at any time during the voyage."
(Ap. 5478).

and further

u ^ * ^ ^/i^ evidence here is clear and con-
vincing that the stranding was not in fact and
could not have been caused or contributed to by
duration or improper division of the mates'
watches, and I so find/' (Ap. 5478).
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It is interesting to note at this point that appel-

lants do not attempt to support the resume of the

factual situation at and shortly prior to the strand-

ing found in the majority opinion of this court pur-

porting to indicate conditions of extreme hazard at

the time of the stranding (Pet. Reh. p. 67) on the

basis of which the majority of this court states that

it ''is not surprising" that the vessel stranded and

seeks to justify its conclusion that the owner ^4ias

not maintained its burden of proof that the violation

of the statute could not have contributed to the dis-

aster * ^ -^ ." On the contrary, appellants now state

that from May 19 at 1 :30 A. M. until the time of the

stranding both the pilot and third mate could see

Dundas Island and Zayas Island at all times and

that the pilot was navigating by his eyesight and

landfalls on Zayas Island (App. Br. Reh. p. 29).

The appellants' position is not that there was a

situation of ^'anxiety and strain" such as suggested

in the majority opinion of this court, but on the

contrary and in the face of the specific findings of

the district court the position is taken that the

pilot was so ^'dull and inert" because his rest period

before coming on watch was six hours rather than

eight hours, that in the face of the obvious and

known danger of stranding on a charted rock he

took no measures to avoid the danger.
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Despite the fact that neither the district court

nor this court has found any violation of sec. 2 of

the Act in connection with the master's service on

the DENALI, appellants assert that there was such

violation in that he was not "m her service" (App.

Br. Reh. p. 32). It is believed that in fact appellants

charge that the master was too much "in her ser-

vice.'' There is nothing in the Act which makes it

unlawful for a master to stand a watch. A master

is always on duty and when in the pilot house is in

full command. The DENALI actually had two mas-

ter mariners sharing this continuous duty as the

pilot was a master mariner of many years ex-

perience.

Although the periods from 6 :00 to 12 :00 have been

referred to as the master's watch, the master did

not in fact stand that watch in any technical sense.

On the voyage from Seattle to the first port in

Alaska, the first mate customarily stood a portion

of the master's watch and also regularly relieved

the pilot (Ap. 1555, 2131, 2144, 2145, 2181). Irre-

spective of who would otherwise stand the watch on

sailing from Seattle, it is assumed that no criticism

is directed against the master taking charge of his

vessel on leaving Pier 2 while the vessel was passing

up Puget Sound on May 16, except as relieved by
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the pilot from 12:00 Noon to 6:00 P. M. and as

relieved by the first mate during the evening (Ap.

1613). On May 17 the first mate relieved the master

from 8:00 A. M. to 12:00 Noon and again from 6:00

P. M. to 10:00 P. M. (supra pp. 17, 18) so that as a

matter of fact on May 17 the master actually took

command of the vessel a maximum total of four

hours, namely, from 6:00 A. M. to 8:00 A. M. and

from 10:00 P. M. to 12:00 Midnight. On May 18

the first mate relieved the master from 8:00 A. M.

to 12:00 Noon (supra p. 19) so that as a matter of

fact on May 18 the master actually took command

of the vessel a maximum total of eight hours,

namely, from 6:00 A. M. to 8:00 A. M. and from

6 :00 P. M. to 12 :00 Midnight. If the Act prohibits

the master so taking command of his vessel when

another watch officer is at all times on duty, then

when may he lawfully take command of his vessel '^:

We believe to ask the question is to answer it and

that there was no possible violation of sec. 2 of

the Act in connection with the master's duties.

The master himself selected the hours he desired

to take command of his vessel and was, of course,

at perfect liberty to make his own determination.

At no time was he required to remain on duty be-

cause another watch officer was not available and
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on duty. If he had desired or thought it at all

necessary, he could have left the second mate on

watch alone on May 18 from 6:00 P. M. to 12:00

Midnight, or he could have called the first mate to

serve with the second mate. If he had so desired

he could have made this arrangement or without

this arrangement he could have taken command of

the vessel from 12 :00 Midnight. If he had done so

there would have been three licensed officers on

duty on this small freight vessel from 12:00 Mid-

night on, the master, the pilot and the third mate.

The master did not consider this either necessary

or desirable or he would have done so. How, then,

may it be charged that as to the master there was

a violation of the Act?

Second: Exoneeation Undee the Haetee Act

(Pet. Reh. p. 79)

As pointed out in the petition for rehearing the

owner is entitled to exoneration under the Harter

Act if it appears either that the vessel was in fact

seaworthy or if *^due diligence'' was exercised to

that end (Pet. Reh. pp. 80, 81).
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The district court found that the vessel was in fact

seaworthy despite the alleged violation of the Act.

(Pet. Reh. p. 80). The majority of this court,

although finding that the vessel was operated in

violation of the Act, did not, as suggested by appel-

lants, find the vessel to be in fact unseaworthy, nor

deal with that question in its opinion (App. Br.

Reh. p. 37).

In answer to the owner's position that a viola-

tion of the Act '^ would not necessarily render the

vessel unseaworthy," appellants assert that Hart-

ford & New York Transp. Co. v. Rogers & Hubhard

Co., 47 P. (2d) 189, 191 (C. C. A. 2; 1931), from

which the quotation is taken, ^^was erroneously de-

cided" and inconsistent with New York Marine

No. 10 (unreported, App. Br. Reh. App. p. 217)

(App. Br. Reh. p. 40). This decision cannot thus

be disposed of as ^^ erroneous" as it is well sup-

ported on the point for which it is cited by authori-

ties therein set forth and clearly announces the

correct rule. It is not ^inconsistent" with Netv

York Marine No. 10, which was a collision case not

involving an}^ questions under the Harter Act. It is

conceded that certain dictum or unnecessary lan-

guage in the decision not affecting the point for

which it is cited is contrary to May v. Hamburg,
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etc., 290 U. S. 333, 350 (1933), on the necessity of

causal relation between ''defect and the disaster"

under the Harter Act.

In In re Pacific Mail S. S. Co,, 130 F. 76 (C. C.

A. 9 ; 1904) it was found in fact that the vessel was

''insufficiently manned'' not that it was so merely

in laiv because of violation of a manning statute.

It is conceded that where a vessel is found in fact

to be either insufficiently or improperly manned or

equipped for the voyage on which she is engaged,

then the vessel is unseaworthy. Likewise it is con-

ceded that an owner in order to obtain the benefit

of the Harter Act has the non-delegable duty to

furnish a seaworthy vessel or to exercise "due dili-

gence" to that end and that the burden of proof

thereon is upon the owner (Pet. Reh. pp. 135, 147).

There is, therefore, no purpose in referring to cita-

tions by appellants to this effect.

The district court found in fact that the DENALI
(despite any violation of the Act) was sufficiently

and properly manned for the voyage on which she

was engaged and that she was "in all respects sea-

worthy and properly manned, equipped and sup-

plied for said voyage" (Ap. 5450).

In direct answer to the point at issue appellants

cite Martin v. Herzog, 228 N. Y. 164, 126 N. E.
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814 (1920), in which there was a collision occur-

ring after sundown between a buggy without lights

required by statute and an automobile. In reviewing

instructions refused and given to the jury in an

action for wrongful death of an occupant of the

buggy, it was held that omission of the lights was

negligence and as the collision occurred after sun-

down that was sufficient evidence '^from which the

causal connection may be inferred between the col-

lision and the lack of signals * * *
. If nothing else

is shown to break the connection, we have a case,

prima facie sufficient, of negligence contributing to

the result." This case supports rather than detracts

from the proposition that a vessel may in fact be

seaworthy although manned or otherwise equipped

in violation of a statute.

In answer to the argument that the owner ex-

ercised '^due diligence'' (Pet. Reh. p. 83) appellants

erroneously suggest that the owner is asserting that

such ^^due diligence'' need not be exercised at the

commencement of the voyage, citing The Valentine,

131 F. 352 (D. C. N. Y.; 1904) and The Elkton,

49 F. (2d) 700 (C. C. A. 2; 1931). No such asser-

tion is made and the two cited cases are not ap-

plicable to the situation here. Appellants make no

effort whatsoever to meet the owner's argument
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based on the evidence that the owner did in fact

exercise ^^due diligence" (Pet. Reh. p. 83). The

district court found:

*'That before and at the commencement of

said voyage of the steamer DENALI on May
16, 1935 the Petitioner exercised due diligence

to make said steamer in all respects seaworthy
and properh^ manned, equipped and supplied
for the contemplated voyage ^ * *

,
>> (Ap.

5450)

The reference by appellants to the ALAMEDA fine

case (supra p. 10) further strengthens the argument

heretofore made in the petition for rehearing, for

if the owner had relied on the ruling in that case

it would nevertheless have failed in the requisite

^'perfection" required by this court (Pet. Reh.

p. 87).

The only authority apparently referring to the

issue of ''due diligence" cited by appellants which

has any purported bearing on the present issue does

not detract from the owner's position. In The Nord-

pol, 84 F. (2d) 3, 5 (C. C. A. 2; 1936) the benefit of

the Harter Act was denied a shipowner because

hi fact it had failed to exercise "due diligence."

The court said: "The fault was in taking on a man

so incompetent in his anticipated work, and in this

degree diligence in making the ship seaworthy was

lacking." It is clear that the decision is not pur-
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ported to be rested on the statutory failure to ob-

tain a ^^certificate or sanction" for his employment,

for if so there was no need to further determine

whether in fact the man was incompetent and

whether ^^due diligence" had been exercised in his

employment.

In Ramsauer v. United States, 21 F. (2d) 907

(C. C. A. 9; 1927), seamen sought overtime compen-

sation for work performed between 5 :00 P. M. and

8:00 A. M. and on Sundays and holidays, although

not so provided in the articles, on the theory that

this was the '^ usage and custom." It was held that

there was no contract, ^'express or implied," for the

payment of such overtime. In The W. W. Bruce, 94

P. (2d) 834 (C. C. A. 2; 1938) a shipowner was

denied the benefit of the Harter Act for failure to

use ^^due diligence" to equip the vessel with ade-

quate navigational data and does not purport to

modify the doctrine for which the owner cites

United States Steel Prod, Co, v. American & For-

eign Ins, Co., 82 P. (2d) 752 (C. C. A. 2; 1936)

(Pet. Reh. p. 86).
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Third: Limitation of Liability (Pet. Reh. p. 89)

The Court Ereed in Applying the Rule of The

Pennsylvania (Pet. Reh. p. 92)

The majority of this court has held that (1) the

Rule must be applied in a non-collision case where

a violation of any general safety statute is shovm,

and (2) the Rule must be applied not merely to

determine whether the owner is primaily liable, but

also to increase the owner's burden of proof under

the Limitation Statute (Pet. Reh. p. 94).

\

I. The Rule of the Pennsylvania Is Limited to

Collision Cases (Pet. Reh. p. 97)
^

In admiralty, as at common law, liability for neg-

ligence or unseaworthiness, arises as a general rule

only when a complaining party is able to sustain

the burden of proving (1) that the defending party

has violated some duty owed to him and (2) that

such violation has actually caused a loss.

The appellants, while relying upon an alleged

non-compliance with the requirements of a statute

as establishing negligence or unseaworthiness, are

I
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further faced with a total lack of proof tending to

establish any causal relationship between the viola-

tion and the loss. They are, therefore, compelled to

urge upon this court that in admiralty an excep-

tional rule exists whereby, whenever a duty violated

by a party is founded on a statute, the court will

supply the missing proof on ^'causation" by ]Dre-

suming not only that the violation constituted negli-

gence, but that the negligence in fact caused the

loss. It is true that whether a cause of action be

asserted in admiralty or at common law, where the

violation of a statutory standard of conduct has

been established, the negligence of the violator will !

generally be presumed. This presumption does not

apply, however, where the conduct in question,

though in violation of a statute, was in no manner

unreasonable as to the particular complainant, be-

cause the violation was not sufficiently contempo-

raneous, or because the type of injury complained

of was not of the type against which the statute was

designed to protect the complainant. But whether

or not a statutory violation amounts to negligence

in a particular case, that does not by itself affect

the wholly independent issue of causation. Such

causation must be proved as an essential element in

establishing a party's liability for negligent con-

duct. This principle is so commonplace as to need
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no citation of authority. That liability is dependent

upon fault, is inherent in the Anglo-American sys-

tem of law (Pet. Reh. p. 98).

It has never been urged nor held that this same

basic theory of liability is not applicable in ad-

miralty. In fact, the converse has been invariably

announced as the controlling rule in admiralty. (Pet.

Reh. pp. 99, 100). In Cleary Bros, v. Port Reading

R. Co., 29 F. (2d) 495, 498 (C. C. A. 2; 1928) it is

said:

u ^ 4f 4f
^Yie libelant has failed to establish

that respondent's negligence * ^ * was *the

proximate cause' of the damage. In other words,
libelant's proof has left it uncertain whether
respondent or third parties ought to be made
responsible for the damages suffered by libe]ant.

*^ Dismissal of the libel was therefore cor-

rect * * *."

See: Republic of France v. French Overseas
Corp., 277 U. S, 323, 334 (1928) ; The Bay-
mead, 88 F. (2d) 144, 147 (C. C. A. 9;
1937).

However, appellants contend that in admiralty a

different rule prevails whenever a statutory (as

distinguished from non-statutory) duty has been

violated. They say that the libelant in such in-

stances need merely show that the violation ex-

isted and that injury occurred. Thereupon the court
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will presume not only that the violation constituted

negligence, but also that the negligence caused the

injury or loss complained of. This, they contend, is

the rule announced in The Pennsylvania (App. Br.

Reh. pp. 42 et seq.). We submit that unless there in

fact exists a compelling line of case authority, sus-

taining appellants' contention, or unless there be

some principle of law brought out in the cases which

is equally compelling, that this court should not

apply a rule which departs so fundamentally from

the usual principles of liability.

To support their contention that a different rule

of liability prevails in admiralty whenever a statute

is violated, appellants point to statements made in

collision cases to the effect that '^such a rule is nec-

essary to enforce obedience to the mandate of the

statute." (App. Br. Reh. p. 43.) They then ask:

'* Since the rule in The Pennsylvania is necessary to

secure obedience to the collision statutes, is not the

rule equally necessary to secure obedience to other

safety measures?", and they conclude: ''Obviously,

the necessity for enforcing obedience to one mandate

is the same as the necessity for enforcing obedience

to the other mandate." (App. Br. Reh. p. 44.)

No one doubts but that reasonable standards of

conduct, whether statutory or non-statutory, should
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in the public interest, as well as in the interests of

individuals more directly involved, be obe^^ed. But

to answer the implication of appellants' question

it may be said that the law so far has not found

it necessary in order to enforce obedience to con-

duct that the offending party be required to dis-

prove causation whenever a violation of duty is

shown. Furthermore, there is a counteracting public

policy against any rule which permits the estab-

lishment of liability without fault.

The Pennsylvania and corollary cases do not

alter the general rule requiring the libelant to

establish causation between violation of duty and

injury. These cases merely point out the necessity

under the peculiar circumstances which exist in

most collision cases for an exception to the general

rule. (Pet. Reh. p. 101.)

The urgency for a departure in collision cases

from the usual rule requiring the libelant to meet

the burden of proof of causation, is excellently de-

veloped in Neiv York and Liverpool U, S. Mail

Steamship Co. v, Eumball, 21 How. 372, 383, 384

(1858), where Mr. Justice Clifford for the court

said:

^^Many considerations concur to show that
all those engaged in navigating vessels upon
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the seas are bound to observe the nautical rules

recognized and approved by the courts, in the
management of their vessels on approaching
a point where there is danger of collision.

Those rules were framed and are administered
to prevent such disasters and to afford security

to life and property exposed to such dangers;
and public policy, as well as the best interests

of all concerned, require that they should be
constantly and rigidly enforced in all cases to

|

which they apply. Pew cases can be imagined
where it is more needful that they should be
observed than when a steamer and a sailing

vessel are approaching each other from op-
posite directions or on intersecting lines, for

the obvious reason that the negligence of the

one is liable to baffle the vigilance of the other;

and if one of the vessels under such circum-

stances follows the rule, and the other omits

to do so, or violates it, a collision is almost cer-

tain to follow * * ^.

^' Under the rule that a steamer must keep
out of the way, she must of necessity determine

for herself and upon her own responsibility,

independently of the sailing vessel, whether it

is safer to go to the right or left, or to stop;

and in order that she may not be deprived of a

means of determining the matter wisel.v, and
that she may not be defeated or baffled in the

attempt to perform her duty in the emergency,

it is required in the admiralty jurisprudence of

the United States that the sailing vessel shall

keep her course, and allow the steamer to pass

either on the right or left, or to adopt such

measures of precaution as she may deem best

suited to enable her to perform her duty and
fulfill the requirement of the law to keep out

of the way.
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'^Repeated decisions of this court have af-

firmed the doctrine here laid down, and carried

it out to its logical conclusion, and in so many
instances that the question cannot any longer
be regarded as open to dispute. Accordingly,
it was held in the case of the steamer Oregon
V, Rocca et at, (18 How. 570), that when a
steamer approaches a sailing vessel, the steamer
is required to exercise the necessary precautions
to avoid a collision; and if this be not done,
prima facie the steamer is chargeable with
fault. That decision was founded upon the rule

previously established in St. John v, Paine,
et al. (10 How. 583), where the whole subject

is elaborately considered, and the reasons of

the rule fully explained. Similar views are
also maintained in the case of the GENESSEE
CHIEF (12 How. 461), and in other cases to

the present time."

It is to be observed that the reason for the appli-

cation of the rule presuming causation in collision

cases is not founded upon the fact that a statutory

rather than a non-statutory rule has been violated,

but rather upon the necessity which exists when

two vessels are moving in relation to each other,

that each vessel shall know what to expect with

regard to the movements of the other. In St, John

V. Paine, 10 How. 557, 583, 584 (1850), referred to

in the above quotation. Judge Nelson said

:

*^ These rules [not statutory], which are the
results of the practical experience and wisdom
of navigators, cannot be too strongly impressed
upon the observance of those engaged in the
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management of vessels on our rivers, or other
waters where the course of business and trade

naturally confines the navigation to a par-
ticular tract or route; and it is the obvious
duty of the courts to apply them strictly in all

cases of collision^ * * *
^

u -x- ^ ^

^'By an adherence to this rule on the part

of a sailing vessel, the steamer with a proper
lookout will be enabled, when approaching in

an opposite direction, to adopt the necessary

measures to avoid the danger, as she will have
a right to assume that the sailing vessel will

keep her course. * * *
.

"
,

It is thus apparent that the application of the \

rule presuming causation in the early cases in

which the same originated was dependent not upon

the statutory or non-statutory nature of the duty

violated, but upon the absolute necessity in collision

cases of requiring each vessel to abide by all of the

customary sailing rules so that one vessel could be

certain of the movements of the other. Clapp v.

Young, Fed. Cas. No. 2786 (D. C. Mass. 1843), The

Emily, Fed. Cas. No. 4453 (D. C. N.Y.1845).

That the application of the rule presuming causa-

tion is limited to collision cases, and that its appli-

cation is not dependent upon the statutory nature of

the violation, is brought out in Parsons on Maritime

Law, Vol. 1, pp. 191, 192:
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^^ Generally, if a collision has happened, and
one vessel has been guilty of some negligence,
the burden is on her to prove that this negli-

gence was not the cause of the collision [citing

Clapp V. Young, Fed. Case No. 2786 ; Bulloch v.

Steamhoat LaMar, Fed. Cas. No. 2129 ; The Brig
Emily, Fed. Case No. 4453; Waring v. Clark,
5 How. 441, 465] ; and a plaintiff in a cause of
collision, must prove both care on his own part
and want of it in the defendant."

It is to be noted that Parsons states the causation

rule, later to become the Rule of The Pennsylvania,

as it existed prior to the time when most collision

rules were made the subject of statutes. Before the

collision rules were codified the burden was upon

the libelant to establish the respondent's unreason-

able conduct as in all other cases. This burden could

be met by proving that the respondent did not com-

ply with the customary collision rules generally

followed by mariners at that time. Negligence being

established, the rule, later to be known as the Rule

of The Pennsylvania, established a prima facie case

of causation, which had to be disproved by the vio-

lator of the Rule. However, it was not long before

the collision rules were virtually all made the sub-

ject of statutes or rules having the eifect of statutes.

This afforded a libelant the supplementary pro-

cedural advantage of a presumption of negligence

arising from the violation of a statute in addition
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to the presumption of causation which had been

recognized in collision cases irrespective of whether

the rule violated was statutory or otherwise. This

dual procedural advantage was present in The

Pennsylvania case itself, and has, of course, been

present in nearly all collision cases since that time,

for the simple reason that the collision rules have

now invariably become the subject of statutes, or

regulations having the effect of statutes. Parsons

on Admiralty, Vol. I, p. 193, footnote, refers to

the additional procedural advantage whereby negli-

gence as well as causation will be presumed in

collision cases where a statute has been violated

as follows

:

''If a vessel disregard the provisions of these

statutes, the burden is on her to show, in case

of a collision, that the accident was not owing
to such neglect,"

The above authorities make it manifest that the

appellants have entirely confused the two separate

and distinct presumptions involved in every collision

case wherein a statute has been violated, namely,

(1) the presumpton of neglect arising from the vio-

lation of any statute, and (2) the presumption of

causation in collision cases arising from the viola-

tion of any collision rule, statutory or otherwise.
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As an illustration of this confusion, appellants

(App. Br. Bell. p. 57) refer the court to the opinion

of Judge Henry Billings Brown in Richliett & 0.

Nav. Co. V. Boston Marine Ins. Co., 26 F. 596, 602

(C. C. Mich. 1883), as containing the best statement

of the history and nature of the rule in the United

States. In this case. Judge Brown states

:

^^In this connection we understand it to be
the law that the violation of a statutory obli-

gation, or a proved neglect to conform to the

requirements of good seamanship, followed by
a disaster, raises the presumption that such
neglect contributed to it. This has been re-

iterated so many times in collision cases as to

have become elementary. Lownd. Col. 88; The
Genesee CJiief, 12 How. 447, 463; The De Soto,
6 How. 465; The Pennsylvania, 19 Wall. 136;
The Fenham, L. R. 3 P. C. 212; The Lion, 1

Spr. 44; The Northern Indiana, 3 Blatchf. 92,

106; The Leo, 11 Blatchf. 225; The Voorwarts
& Khedive, 5 App. Cas. 894, 900. In Taylor v.

Harwood, Taney, 437, 444, the chief justice,

stated, in general terms, that Hhe omission of

a known legal duty is such strong evidence of

negligence and carelessness that, in every case
of collision happening under such circum-
stances, I should hold the offending vessel as
altogether at fault, unless clear and indisputable
evidence established the contrary.' We under-
stand this principle to be of general application
in all actions where the question of negligence
is involved. Shear & R. Neg. §484. In Jetter
V. New York & H. R. R.,2 Keyes 154, a charge
that a street car proceeding at a rate forbidden
by the city ordinances w^ould render the com-



44

pany liable, because in sucli case the accident
would be the result of their violating the cit}^

ordinances, was held to be proper, notwith-
standing the decision to the contrary in Brotvn
V. Buffalo & S. L, R. R., 22 N. Y. 191; relied

upon by the plaintiff here. See also Massoth
V. Delaware d H, C. Co., 64 N. Y. 524; Langlioff
V. Milwaukee R. Co., 19 Wis. 489; Hayes v.

Michigan Cent. R. Co., Ill U. S. 228; S. C. 4
Sup. Ct. Rep. 369. All the authorities are re-

viewed in an elaborate opinion in Grey's Ex'r.

V. Mobile Trade Co., 55 Ala. 387, and the case of

Brown v. Railroad Co., 22 N. Y. 191, distinctly

repudiated.''

The language of the opinion creates the impres-

sion that the two presumptions (of negligence and

of causation) are coexistent in all of the cases which

he cites, but such is not the case, for an examination

of the non-admiralty cases cited reveals that in each

instance the court was merely concerned with the

rule that the violation of a recognized statutory duty

establishes a presumption of negligence. None of

such cases stand for the proposition that upon the

mere violation of a statute causation will be pre-

sumed. St. Louis etc. Ry. Co. v. McWhirter, 229

U. S. 265 (1913) (Pet. Reh. p. 95).

The only non-collision Supreme Court case cited

by Judge Brown is Hayes v. Michigan Central R. R.

Co., Ill U. S. 228, 234 (1884), which involved no

question of causation, the court stating

:
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u * 4f 4f^ The single qiiestion ^' * * for present

decision is whether there was evidence of neg-

ligence on the part of the defendant which
should have been submitted to the jury."

Because the two presumptions (of negligence and

of causation) are applied as one in collision cases

involving violations of statutes, the two presump-

tions have in numerous instances been stated as a

single rule applicable whenever a statute is violated.

However, while loose language has been used, we

have been able to find but one case where the pos-

sible confusion arising from the merger of the two

presumptions in collision cases appears to have been

responsible for a misapplication of the collision nde

to a non-collision case. The case is the M. M. Chase,

37 F. 708, 713 (D. C. N. Y.; 1889) {infra p. 55). We
submit that appellants in urging this court to apply

the rule presuming causation in every case of a

statutory violation irrespective of whether it is a

collision case, have based their entire argument upon

a confusion of the two independent presumptions.

It is significant that appellants make no attempt

to refer to the early authorities which are adverted

to as indicative of the origin and nature of the pre-

sumption as to causation (Pet. Reh. pp. 105-107),

although in their reply brief prior to rehearing (p.

29) they admit that the rule presuming causation
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was generalty recognized and applied in the admi-

ralty long prior to The Pennsylvania, which rule, as

we have shown, is applicable only in collision cases.

Appellants contend that whether a penalty is im-

posed under a statute is immaterial in determining

whether the rule presuming causation applies (App.

Br. Reh. p. 44). They further observe that it should

reasonably be inferred from the fact that Congress

omitted a penalty in the Act that it was intended

that the rule presuming causation should apply

(App. Br. Reh. p. 45). We fail to see any relevancy

in the remarks calling for a reply.

Appellants appear to urge that inasmuch as the

Act was one intended to promote safe navigation

and to avoid such things as '^fire/' ^'running upon

a rock or iceberg/' and '^collisions," causation

should be presumed whenever the Act is violated

(App. Br. Reh. pp. 44, 45). That is to say, inas-

much as the accident in the instant case is within

the scope of the type of loss that the Act was in-

tended to prevent, therefore the Rule of The Penn-

sylvania presuming causation, should be applied.

Even though it be assumed that the stranding in

this case was within the scope of those dangers

which the Act sought to avoid, that fact would be of

assistance to the court only in ascertaining whether
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the violation of the statute could amount to negli-

gence. It has no relevancy whatsoever on the issue

of causation. The point is simply, that violation of

a statute can never constitute negligence unless, in

fact, the type of injury resulting v^as of a nature

which the statute was designed to prevent. In 38

Michigan Latv Review, p. 737 (March, 1940), a note

on this point states

:

^'If a plaintiff is to recover from a defendant
because of defendant's violation of a statutory

duty, the plaintiff must show that he is of the

class of person intended to be protected by the

statute, and that he has suffered the type of

harm which the legislature sought to prevent.
This is a well settled principle of law."

It is submitted that appellants in making this

contention have again confused the two entirely in-

dependent presumptions involved where both a col-

lision and a statutory violation are present. As in-

dicated above, the presumption of negligence from

a statutory violation can arise only when the loss

complained of is '^the type of harm which the legis-

lature sought to prevent." But such considerations

of '' statutory scope" bear no relation whatsoever to

the presumption of causation. Negligence of the

defendant must be established before any occasion

arises to consider the question of causation and this

negligence may be established by presumption when
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a plaintiff brings his loss within the purview of the

statute which has been violated. The final step in a

plaintiff's case, namely, proof of causation, is es-

tablished in collision cases, and in collision cases

only, by a second presumption—a presumption of

causation which arises from the peculiar situa-

tion and circumstances attendant upon a collision.

(supra pp. 37-42) , Pet. Reh. pp. 102-104)

.

Appellants also ask the question (App. Br. Reh.

p. 45) : ^^Did Congress intend to give the benefit of

the Limitations Statute to a shipowner when his

ship at the time of the disaster was, with the privity

of the shipowner, navigating in violation of a stat-

ute adopted by Congress to promote safe naviga-

tion?" In other words, did Congress, in the Lim-

itation Statute, intend that a shipowner should be

deprived of his rights under the statute whenever

it could be shown that a statute had been violated

irrespective of whether such violation had any causal

relation to the disaster "? In the first place, what-

ever the correct answer to appellants' question may

be, that answer is of no assistance in determining

when, under the authorities, the Rule of The Penn-

sylvania presuming causation should be applied. In

the second place, appellants' question is answered in

The El Sol, 45 P. (2d) 852, 855 (D. C. N. Y., 1930),
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aff'd. Southern Pac Co. v. United States, 72 F.

(2d) 212, 215 (C. C. A. 2, 1934), where it is said:

'^To preclude limitation on the ground of

privity or knowledge it is not, in my opinion,

sufficient merely to prove that there was a fail-

ure in equipment inspection or personnel to

which the shipowner was privy or of which he
had knowledge. It must be shown that the fault

in equipment, inspection or personnel actually

contributed to the accident in respect to which
the shipowner seeks limitation.

^^This is a practical world and an omission to

which a shipowner is privy, but which has not

any causal connection with the damage for

which claim is made, is venial in the eyes of the

law."

The appellants assert that this language was not

approved on the appeal. (App. Br. Reh. 66.) This

is not correct, and the position is even more strongly

asserted by Judge Learned Hand in the following

language (p. 215) :

''The claimant must prove what he must
prove if he were the actor; a definite tort or

contract, and the petitioner's connection with it.

The petitioner need show no more than that he
was not privy to the wrong which the claimant

has proved/'

This is not in conflict with The Silver Palm, 94 P.

(2d) 776 (C. C. A. 9, 1937). See also The Doris

Kellogg, 18 F. Supp. 159, 164 (D. C. N. Y., 1937),

aff'd 94 F. (2d) 1015 (C. C. A. 2, 1938).
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Summary of Case Law Citing the Pennsylvania

ON ^^BuRDEN OF Proof/' (Pet. Reh. p. 108.)

We have summarized all of the federal cases which

as much as cited The Pennsylvania on ''burden of

proof" (Pet. Reh. pp. 108-112). This revealed a

unanimity in the case law on the subject {The M. M.

Chase, 37 F. 708 (D. C. N. Y., 1889) being the sole

anomalous decision) corroborating our conclusion

that the very nature and the history of the rule

presuming causation required its application in col-

lision cases only. Appellants in an attempt to sal-

vage case law authority for their position, have

found it necessary to refer to mere language con-

tained in a few of the cases. Such statements we sub-

mit to the extent that they suggest or indicate that

causation will be presumed in admiralty whenever

a statute has been violated, irrespective of the type

of case involved, are the merest dicta and have re-

sulted from the failure to distinguish between the

presumption of causation in collision cases and the

presumption of negligence (that is, violation of duty

to use due care), which generally arises whenever a

statute is violated. The later cases which have, per-

haps, loosely stated the rule have merely reiterated

similar erroneous dicta in earlier cases.



51

Chief Justice Marshall in the famous case of Co-

hens V, Virginia, 6 Wheat. 264, 399 (1821), ad-

mirably stated the rule which should govern a court

in considering ''language'^ in a case which goes be-

yond the actual decision, as follows

:

'^It is a maxim not to be disregarded that

general expressions in every opinion, are to be
taken in connection with the case in which those

expressions are used. If the}^ go beyond the

case, they may be respected, but ought not to

control the judgment in a subsequent suit when
the very point is presented for decision. The
reason of this maxim is obvious. The question

actually before the court is investigated with
care and considered in its full extent. Other
principles which may serve to illustrate it are
considered in their relation to the case decided,

but their possible bearing on all other cases is

seldom completely investigated."

In McLaren v. Fleischer, 256 U. S. 477, 482

(1921), it is stated that such ^^observations are

neither authoritative nor persuasive."

We have discussed in previous briefs filed with

this court The Princess Sophia, 61 F. (2d) 339 (C.

C. A. 9, 1932) ; Puget Sound Navigation Co, v. Nel-

son, 59 F. (2d) 697 (C. C. A. 9, 1932) ; Richlieu Nav.

Co. V, Boston Ins. Co., 136 U. S. 408 (1890) ; Amer.

Mcht. Marine Ins. Co. v. Liberty Sand & Gravel

Co., 282 F. 514 (C. C. A. 3, 1922) ; Flint, etc. v. Ma-

rine Ins. Co., 71 F. 210 (D. C. Mich., 1895) ; The
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Material Service, 1937 A. M. C. 925 (D. C. Wis.,

1937), aff'd Leathern Smith-Putnam Nav. Co. v.

National U. F, Ins. Co., 96 F. (2d) 923 (C. C. A. 7,

1938) ; White Oak Transp. Co. v. Boston, etc. Co.,

258 U. S. 341 (1922) at sufficient length, and we do

not feel that further comment concerning the lan-

guage contained in such cases will be of assistance

to this court (Pet. Reh. pp. 94, 109, 110, 111, Ap-

pellee's Br. pp. 152, 153). We will, therefore, but

comment briefly on points not heretofore developed

with respect to the cases cited by appellants.

Referring to RicMieu Nav. Co. v. Boston Ins. Co.,

136 U. S. 408, 422 (1890), appellants urge that

whether or not the court said it was applying the

Rule of The Pennsylvania, it must have applied

that Rule because (1) under the Canadian Statute

no presumption of causation arose, and (2) under

a policy of marine insurance it is axiomatic that

the assured never is required to do more than to

show by a preponderance of evidence that the loss

was not caused by the excepted peril (App. Br. Reh.

p. 48). Appellants are correct in stating that the

Canadian Act merely presumes that a violator has

committed a ''willful default." This is merely

equivalent to a presumption of negligence. Appel-

lants are correct in their statement as to the usual
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rule in insurance cases. However, appellants are in

error in the inferences which the}^ seek to draw

therefrom, as will be made apparent from a careful

reading of the opinion, where it was stated

:

*^In The Pennsylvania, 19 Wall. 125, it was
held that where a vessel has committed a posi-

tive breach of statute, she must show not only

that probably her fault did not contribute to

the disaster, but that it could not have done so.

And this was but the statement of the settled

rule in collision cases. In this case, in view of

the seventh section of the Canadian Statutes [a

presumption of negligence], and the fact that

perils occasioned by the want of ordinary care

and skill or of seaworthiness were excepted by
the policy [a presumption of causation]"^ the

same rule is applicable; hence, the burden was
on the plaintiff to show that neither the speed
of the steamer nor the defect of the compass
could have caused, or contributed to cause the

stranding. '

'

Thus the assured (plaintiff) was placed in the

same position and was subjected to the same pre-

sumptions as the violator of the statute in The

Pennsylvania, because (1) he was faced with a pre-

sumption of negligence by virtue of the Canadian

statute, and (2) he was faced with a presumption

*''It was necessary to the plaintiff's case that

it should appear from the whole proof that the

loss was not 'occasioned' by the want of ordi-

nary care * * * or on account of unseaworthi-
ness, and was not within the exceptions con-

tained in the policy * * *.'' p. 423.
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of causation because he was required to dissociate

his negligence from the loss in order to recover on

the policy, i. e. to avoid the specified exemptions.

It is to be noted that the court had occasion to

consider the nature of the burden of proof imposed

by The Pennsylvania as compared to the burden

of proof required of an assured in an action on a

marine insurance policy, where under the policy

it was necessary for the assured to prove that his

own negligence was not a cause of the loss. The

court concluded that the burden of proof on causa-

tion was the same in each instance. Therefore, when

appellants state that the burden imposed upon an

assured by exceptions in a policy of marine insur-

ance is merely 'Ho shown hy a preponderance of the

evidence that the loss was not caused by the ex-

cepted peril," they likewise, of necessity, concede

that the same burden inheres wherever the Rule of

The Pennsylvania is applicable.

Amer. Mcht, Marine Ins. Co. v. Liberty Sand &
Gravel Co., 282 F. 514 (C. C. A. 3; 1922), cited by

appellants, was another action on an insurance

policy. It was not even urged that the Rule of

The Pennsylvania should be applied inasmuch as

the only question before the court was that of

burden of proof under the insurance policy.
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Flint, etc. Co. v. Marine Ins. Co., 71 F. 210, 216

(D. C. Mich. 1895), cited by appellants, was also

an action upon a policy of marine insurance. The

court said

:

^^ There can be but one view of the evidence
in this cause. It not only fails to dissociate the

forbidden act and its consequences, but it estab-

lished incontestably the relation of cause and
effect between the speed and the stranding of

the steamer * * ^
.

"

Obviously there was no occasion to apply the Rule

of The Pennsylvania or any other rule presuming

causation where there was a direct finding that the

evidence ^'established incontestably the relation of

cause and effect between the speed and the strand-

ing of the steamer.

"

The M. M. Chase, 37 F. 708 (D. C. N. Y.; 1889) is

much discussed by appellants. Inasmuch as it has

been pointed out that this case should be classed as

anomalous in that it is the only non-collision case

which purports to apply the Rule of The Penn-

sylvania, appellants have accused us of attempting

to belittle a sound decision (Pet. Reh. p. 108). In

order to establish their contention that the case is

sound in purporting to apply the Rule of The

Pennsylvania upon its facts, appellants are com-

pelled to depend upon (1) a eulogy in behalf of
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the judge who delivered the opinion and (2) an

observation by proctors for appellants that ^4t was

cited by the Supreme Court of the United States

on another point in the case of Wells Fargo & Com-

pany V. Ford, 238 U. S. 503 at 505." (App. Br. Reh.

pp. 51, 52.) It can hardly be properly said that the

esteem in which Judge Brown is held in admiralty

circles, nor the fact that the case was cited on an-

other point by the Supreme Court, assists materially

in establishing the soundness of a statement of law

made in the opinion. It may be further noted that

Judge Brown cites The Pennsylvania and two dis-

trict court decisions in support of his application

of the presumption in that case. All of these cases

were strictly collision cases involving violation of

the collision rules. If, then, Judge Brown was of

the opinion that the rule was of general applica-

tion, he at least cited no authorities to support that

view.

In The Clevelander, 83 F. (2d) 947 (C. C. A.

2; 1936), cited by appellants, it was urged that

there having been a statutory fault, the Rule of

The Pennsylvania should apply. The court dis-

missed the contention by holding that there was

in fact no statutory fault. With respect to this case

appellants once again urge that this court should
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consider that inasmuch as the court based its refusal

to apply the Eule on the fact that there was no

statutory fault, that the court would have applied

the Rule in the event a statutory fault was found.

We submit that all that can fairly be implied from

a ruling such as the court made is that if in fact

a statutory fault had been found the court would

have been compelled to consider whether the Rule

should be applied in a non-collision case. The same

comments apply to The Carbonero, 106 F. 329 (C. C.

A. 1; 1901), cited by appellants.

The owner can agree with appellants that the

court in White Oak Transp, Go. v. Boston etc. Co.^

258 U. S. 341 (1922), ^^said nothing in its opinion to

indicate that it in any way departed from the pre-

vious holding in Bichlieu Nav. Co. v. Boston Ins.

Co., 136 U. S. 408." (Ap. Br. Reh. p. 53.) Instead,

the court, speaking through Justice Holmes, refused

to apply the Rule of The Pennsylvania in a case of

stranding, thus affirming the position stated in the

Biclilien case that the Rule in The Pennsylvania

was a collision rule only. If appellants are correct

in contending that the Rule of The Pennsylvania

applies whenever a party has violated a statute in

admiralty, then the court in the White Oak case

would have been required as a matter of law to
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apply, the Rule of The Pennsylvania against the

statutory violator involved therein. In fact this is

the very point which counsel strenuously urged in

its argument to the court. The court's reply, in that

case of stranding, was to the effect that the Rule was

inapplicable (Pet. Reh. pp. 110, 111).

In Dorrington v. City of Detroit, 223 F. 232 (C. C.

A. 6; 1915), cited by appellants, a collision oc-

curred between a schooner being towed by a tug and

a drawbridge. The statute involved required the

bridge to be opened promptly upon reasonable sig-

nals from vessels which were about to pass through.

The collision occurred after the tug had given the

usual signal for the bridge to be opened, and the

operator of the bridge had unduly delayed in open-

ing the same. On these facts it was held that under

the Rule of The Pennsylvania the city as operators

of the bridge, would be required to show that its

violation of the statute did not cause the collision.

The type of collision involved in this case properly

calls for an application of the Rule. The collision

rule involved in this case was no different than other

collision rules regulating the movement of ships

when in proximity to each other. Such rules are

designed for the purpose of advising one vessel as to

the movements of the other. We submit that the



59

fact that one of such moving objects is a bridge

instead of a vessel does not alter the essential nature

of the situation.

Great Lakes Towing Co, v. Masaha S. S. Co.,

237 F. 577 (C. C. A. 6; 1916), and Newtown Creek

Towing Co. v. City of New York, 47 F. (2d) 883

(C. C. A. 2; 1931), cited by appellants, merely stand

for the proposition that the violation of a statute

is presumptively negligent and that in order to

overcome such presumption the party who has vio-

lated the statute must show that his conduct was

reasonable under the circumstances. The burden of

proof on the issue of causation was not considered,

although the factual situations would seem to permit

an application of the Rule of The Pennsylvania as

in Dorrington v. City of Detroit, 223 F. 232 (C. C.

A. 6 ; 1915) {supra p. 58)

.

In People's Coal Co. v. Second Pool Coal Co.,

181 F. 609 (D. C. Pa.; 1910) one party violated

the statute by failing to mark a sunken wreck and

thereafter the libelant ran his vessel upon the wreck.

It is difficult to appreciate upon what grounds the

appellants would urge that this case is an authority

for applying the Rule of The Pennsylvania in non-

collision cases. The statute clearly required that

the submerged vessel give warning of its presence
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for the benefit of all other vessels navigating in the

vicinity. Upon failure to comply with this collision

rule and a collision having resulted, the usual ap-

plication of the Rule would require that the vessel

which failed to warn the second vessel in the man-

ner prescribed by statute must rebut the presumed

causal connection between its violation and the

collision.

In Central Vermont Ry Co. v. Bethune, 206 F.

868 (C. C. A. 1; 1913), cited by appellants, the

court merely alluded to the Rule of The Pennsyl-

vania as applying in collision cases in admiralty.

Summarizing the cases which appellants have par-

ticularly called to the attention of the court, we find

that in the only two non-collision cases to come be-

fore the Supreme Court in which it was urged that

the Rule of The Pennsylvania should be applied,

the court in the earlier case (supra p. 52) stated

that the Rule of The Pennsylvania was a collision

rule, but that that fact made no difference in the

case then before it because under provisions of the

insurance policy the same burden was placed upon

the plaintiff who had violated a Canadian statute.

In the last case to come before the Supreme Court,

a stranding case {supra p. 57), Justice Holmes, i

speaking for the Court, rejected the argument that
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the violator of a statute in admiralty must in all

cases establish no causal relation between violation

and loss. As to all other cases which the appellants

have cited as supporting the proposition that the

Eule of The Pennsylvania should be applied in non-

collision cases, we submit that none of such cases

has actually so held, with the one exception of the

M. M, Chase, 37 F. 708 (D. C. N. Y.; 1889), which,

we still submit, is anomalous.

II. The Penalty of the Rule Is to Transfer

THE Burden of Proof on ^^ Causation" From

THE Libelant to the Respondent. (Pet. Reh.

p. 112.)

No attempt has been made by appellants to answer

the authorities establishing that the penalty or bur-

den imposed by the Rule of The Pennsylvania, when

applicable, lies in the inability of the violator in

most collision cases to procure other than highly

speculative evidence to rebut the presumption

? gainst him. No extreme or extraordinary quantum

of evidence is required. Instead of answering the

authorities thus relied upon appellants merely re-

iterate the language used in some of the cases to
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the effect that the burden is an ^'extreme" one. We
submit that it requires some examination of the

cases in order to determine what is meant by the

'^extreme" burden on the violator where the Rule

applies. Certainly it cannot be denied but that it

is an ''extreme" penalty in any case to permit a

party to be held liable for an act of negligence with-

out first requiring that the plaintiff produce satis-

factory evidence to establish that the asserted negli-

gence caused the injury. The rule which appellants

urge upon the court is not the Rule of The Penn-

sijlvania at all, but rather the rule which existed in

England from 1871 to 1911 by virtue of a special

enactment by Parliament. The harsh English stat-

utory rule was repealed because of its gross unfair-

ness in that wherever it was shown that a maritime

regulation had been violated in a collision case,

the violator was conclusively presumed to be re-

sponsible if the violation ''might by possibility have

contributed to the collision.'' The Rule in The

Pennsylvania could not have been the rule embodied

in the English statute because Justice Strong in

The Pennsylvania relied on The Fenham, 23 Law

Times 329 (1870), as an authority for the rule which

he was then applying and The Fenham was decided

prior to the enactment of the English statute (Pet.

Reh. pp. 116, 117).
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Inasmuch as the majority opinion differs from

that of the minority solely on the ground that the

Rule of The Pennsylvania required the owner to do

more than establish by the ordinary quantum of

evidence that the alleged violation did not cause

the loss, we again urge the court to re-examine the

authorities referred to on this point in our petition

for rehearing. Those authorities show that under

the true Rule of The Pennsylvania where applicable,

the violator need merely establish by satisfactory

evidence—not mere speculation—that the violation

did not cause the loss (Pet. Reh. pp. 112-127).

III. The Rule of the Pennsylvania Is Not Ap-

plicable On the Issue of Limitation (Pet. Reh.

p. 128)

Appellants make no direct attempt to answer the

owner's argument (Pet. Reh. pp. 128, 143) except by

reference to the Convention for the Unification of

Certain Rules with Respect to Collisions Between

Vessels, Brussels, 1910 (Pet. Reh. p. 142; App. Br.

Reh. p. 69). Appellants cite the New York Marine

No, 10, (C. C. A. 2; 1940, unreported App. Br. Reh.

p. 17) now pending on rehearing.
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In this case a collision occurred between a barge

in tow of the tng New York Marine No. 10 and a

barge in tow of the tug C, F. Coughlin. The district

court, The New York Marine No, 10, 25 F. Supp.

847 (D. C. N. Y. ; 1938), found the New York Marine

No. 10 solely at fault. On the appeal this finding is

affirmed. The remaining question was whether the

district court properly denied limitation of liability

to the charterer of the New York Marine No. 10. It

was urged in opposition to the granting of limitation

that the tug was insufficiently and incompetently

manned. The district court found that only one of

the two deckhands (Costello) was on board at the

time of collision and this was admitted to be a stat-

utory fault. The district court further found that

Costello was incompetent with the privity and

knowledge of the charterer and that his incompe-

tence was a contributing cause of the collision and

therefore denied limitation. On the appeal it was

held that Costello could not be said to be incom-

petent merel}^ because of his inexperience and that

his failure to stand by was a fault chargeable to the

failure of the master to give instructions, rather

than to the charterer's knowledge of his inexperience

and that therefore the district court was in error in

denying limitation on that ground. The circuit court

of appeals, however, found that the charterer had
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privity and knowledge of the fact that only one of

the two deckhands was on board at the time of the

collision, which, as noted, was admitted to be a stat-

utory fault. The court then held, applying the Rule

of The Pennsylvania that the owner had failed to

show that this shortage of deckhands ^^was not" a

contributory cause of the collision and denied limita-

tion of liability.

This being a collision case, the circuit court of

appeals apparently applied the Rule of The Penn-

sylvania for the purpose of determining the question

of liability. If, however, the court likewise applied

the Rule on the issue of limitation, it did so in error

and without proper consideration of the point in-

volved. None of the authorities stated in the opinion

support any such application of the Rule. If this

case is to be understood as standing for the applica-

tion of the Rule to facts such as are present in the

case at bar, it is the only decision other than the

decision of this court that has ever so held. If that

were the intent and purpose of the decision it would

seem that the opinion of this court reported in 105

F. (2d) 417 would have been referred to, as proctors

for appellants here were likewise proctors for like

interests in that case and must necessarily have re-

ferred the court to the decision of this court if con-

sidered to be in point.
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In the New York Marine No, 10^ the circuit court

of appeals cites eleven cases. Of these, five were

collision cases, wherein the only question before the

court was that of primary liabilit}^ and the rights of

no party under the Limitation Statute were involved.

The Pennsylvania, 19 Wall. 125 (1873) ; The Albert

Dzimois, 177 U. S. 240 (1900) ; Lie v. San Francisco

(& Portland S. S, Co., 243 U. S. 291 (1917) ; The

Suffolk, 258 P. 219 (C. C. A. 2; 1919) ; The Fulton,

54 F. (2d) 467 (C. C. A. 2; 1931). The remaining

six cases did involve the Limitation Statute. In

McGill V, Michigan S. S. Co,, 144 F. 788 (C. C. A. 9;

1906) and in The Annie Faxon, 75 F. 312 (G.

C. A. 9; 1896) the cause of loss was found as a fact^

in the former incompetency of the person in charge

of the vessel, in the latter the unsafe condition of

the boiler and firebox. In the former limitation was

denied because of privity and knowledge of the

owner of the incompetency, in the latter limitation

was granted as to cargo claims there being no privity

or knowledge of the owner, but as to personal injury

and death claims the owner was held liable under

the provisions of E. S. §4493 (Title 46 U. S. C,

§491). In neither case was the Rule of The Penn-

sylvania referred to or applied.

In The Rambler, 290 F. 791 (C. C. A. 2; 1923)

limitation was granted and the decision of the dis-
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trict court denying limitation was reversed. The

court stated (p. 792) :

^'Consequently by this finding of fact liability

is fixed; it remains for the petitioner affirma-

tively to show that it is entitled to limit in

accordance with the statute. It would serve no
purpose whatever to recite the evidence given
by petitioner to establish its right to limit ; it is

enough to say that it made out at least as good
a case as that held sufficient in the often quoted
and approved decision in The Annie Faxon, 75
Fed. 312, 21 C. C. A. 366.

''It then remained for the claimant respond-
ents to upset the petitioner's case as made, and
to prove facts which would enable the court to

find that the loss and damage complained of had
occurred with the privity or knowledge of the
petitioner owner. Not burden of proof, but the
burden of evidence, was shifted, when the pe-
titioner gave evidence bringing itself within the
case last cited."

Similarly, in the case at bar the owner having es-

tablished a prima facie case by proving by a pre-

ponderance of the evidence that the sole cause of

the loss was a fault or error in navigation, of which

the owmer had no privity or knowledge, it then re-

mained for the appellants to upset the owner's case

and prove facts which would enable the court to

find that the loss occurred with the privity or knowl-

edge of the owner. -
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In The 84-H, 296 F. 427 (C. C. A. 2; 1923) limita-

tion was granted and the district court was re-

versed. The sole ground of reversal was that the

claimant had failed to establish any negligence cre-

ating liability and therefore the owner was entitled

to exoneration from all liability, irrespective of what

facts he may have had privity or knowledge of. The

court in unmistakable language held that privity or

knowledge is immaterial unless it be of the thing

which caused the loss.

In Southern Pac. Co, v. United States, 72 P. (2d)

212, 215 (C. C. A. 2; 1934) limitation was granted.

The court did not approve the application of the Rule

of The Pennsylvania on the issue of limitation and

'^assuming * * ^ arguendo'' its application found,

as did the district court here, that the alleged stat-

utory fault did not contribute to the collision. Proc-

tors for appellant in this case there urged the court

to indulge in the inference that there might have

been some causal connection between the statutory

fault and the collision, thereby debarring the owner

from limitation. The court referred to the argument

as a '^ house of cards" and concluded with the state-

ment, ^'It is difficult to be serious in discussing such

phantoms."
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Appellants assert (App. Br. Reh. p. 68) in an-

swer to the owner's argument as to the effect of the

decision of the majority of this court in a collision

between a domestic and foreign vessel (Pet. Reh,

p. 140) that no disadvantage will result to domestic

vessels, as in limitation proceedings both vessels

would be subject to the same law. Oceanic Steam

Nav. Co. V. Mellor, 233 U. S. 718 (1914). The Lim-

itation Statute, however, relates merely to the rem-

edy and not to liability. The Mandu, 102 F. (2d)

459 (C. C. A. 2; 1939). Liability is governed bj the

law in effect where the collision occurs, with the

express qualification that persons in charge of either

vessel will not be subject to blame while following

rules and regulations of their own government. The

Scotland, 105 U. S. 24 (1881) ; The Belgenland, 114

U. S. 355 (1885). Where the rules and regulations

of the two governments conflict, each vessel is bound

to obey those prescribed by its government. The

Scotia, 14 Wall. 170 (1871).

As practically every maritime nation has adopted

the International Rules of the Road it would be

entirely proper to apply the Rule of The Pennsyl-

vania for a breach by either vessel of these rules.

If the DENALI instead of stranding in Canadian

waters had collided with a Canadian vessel in such
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waters (whose watch system was identical but not

in violation of any applicable law) and the resulting

litigation should be brought in the courts of this

country, would our courts penalize the DENALI
under the Rule of The Pennsylvania for breach of

a watch statute in favor of the Canadian vessel ? It

has been held by this court that compliance by a

Canadian vessel with her own rules should be ac-

cepted as compliance with the laws of this country.

The Princess Sophia, 35 F. (2d) 736, (D. C. Wash.

1929), aff^d 61 F. (2d) 339 (C. C. A. 9; 1932). Cer-

tainly such Canadian vessel having an identical

watch system in compliance with the inspection laws

of Canada could not be held at fault nor could the

Rule of The Pennsylvania be applied. On the other

hand, if any of the ^' Rules of the Road,^' which are

of general application to both vessels, had been

violated by either vessel, the Rule of The Pennsyl-

vania would be properly applicable on the issue of

liability. It seems clear, therefore, that the Supreme

Court never intended even in collision cases that the

Rule of The Pennsylvania should be applied in the

case of inspection statutes relating solely to the in-

ternal management of a vessel, but only intended

the Rule to be applicable to those rules and regula-

tions which have been adopted for the sole and ex-

press purpose of preventing collisions between two

vessels.
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Mere Error of Interpretation of Statute Does

Not Constitute Privity or Knowledge. (Pet.

Reh. p. 144)

This court, although not expressly so stating, has

apparently ^ imputed'' knowledge to the owner on

the theory of a long continued customary violation

of the Act. We do not find that appellants seek to

support such imputation. The evidence as to such a

violation is indeed meager. The master testified as

to the division of watches on the DENALI and gen-

erally that the same were in accordance with the

general custom of the owner on its freighters (Ap.

1616). The first mate testified merely that it was not

customary in the Alaska trade for the first mate to

stand a navigation watch in Alaska as he was in

charge of cargo (Ap. 1336). There were only 5 ves-

sels of the DENALI type in the owner's fleet (Ap.

550), and the testimony would hardly warrant a find-

ing of a long continued customary violation of the

Act on all 19 of the owner's vessels. The passenger

vessels carried two pilots in addition to the crew re-

quired bv their certificates (Ap. 1451) and in the

ALAMEDA fine case (supra p. 10) complaint was

directed against the pilots' watches as being in vio-

lation of the Act. Commenting upon the complaint
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the Supervising Inspector of the Steamboat-Inspec-

tion Service, stated:

'

' It does seem to me that this complaint is far-

fetched, and should not for a moment be con-
sidered, as there is no doubt that the ship is

more than fully meeting the requirements of the

law." (App. Br. Reh. p. 204.)

And the Acting Secretary of Commerce approved

the pilots' watches as being in compliance with the

statute (App. Br. Reh. App. p. 205).

The ^^data" contained in the appendix to appel-

lants' brief on rehearing (if evidence at all) shows

that the principal proponent of this legislation was

one Captain William A. Westcott, an official of the

Masters, Mates and Pilots Association (App. Br.

Reh. App. p. 50). The complaint in the ALAMEDA
fine case was filed by the Masters, Mates and Pilots

Association on May 8, 1913 approximately two

months after the legislation was first approved. Act

of March 3, 1913 (Pet. Reh. p. 4). The master of

the ALAMEDA was entirely conversant with this

Act and construed it as permitting the pilots to stand

six hour watches, which construction was sustained

by the Department of Commerce. Is it conceivable

that the master of the DENALI some twenty-two

years later was not equally conversant with this Act,

especially as his association had been directly in-
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strumental in securing its enactment and had been

very diligent in seeking a strict enforcement thereof,

as evidenced by the complaint in the ALAMEDA
case^

It is obvious that the master of the DENALI con-

sidered that the watches set by him were in accord-

ance with the Act. The system of leaving to the

master the proper division of his watches had been

in effect for many years prior to Wilson's appoint-

ment as general manager in 1933. He did not change

this system (Ap. 524, 1222-1225, 1238, 1247). It is

possible that he knew in a general way as to how

the crews were divided into watches on these freight

vessels (there is no proof of this, however), but he

did not know that such system of watches was in

anywise violative of law.

There were certainly reasonable grounds for the

assumption that a system of watches on freight ves-

sels which had been in effect for so many years with

knowledge of and without any complaint by the In-

spectors of the Bureau of Marine Inspection and

Navigation, whose duty it was to enforce penalties

for violation thereof (Pet. Reh. pp. 84, 85), and with

full knowledge of and without further complaints by

the Masters, Mates and Pilots Association, and who

were certainly diligent in seeking a strict enforce-



74

ment of the same, as witness the prompt complaint

in the ALAMEDA case, was not in violation of the

Act.

We submit that the foregoing is not only contrary

to the theory of any long continued and well known

customary violation of the Act, so as to impute

knowledge thereof to the owner but, coupled with

the positive denial of knowledge as to any unsea-

worthiness or other act of negligence by the execu-

tive officers, would preclude a finding of privity or

knowledge which was in any sense willful, deliberate

or unreasonable, within the settled construction of

the Limitation Statute (Pet. Reh. pp. 145, 146, 153).

That it was improper to so impute privity and

knowledge to the owner is demonstrated by the fol-

lowing cases.

In Providence & N. F. S, S. Co, v. Hill Mfg, Co,,

109 U. S. 578, 602 (1883) it was held that if a ship-

owner failed in securing exoneration from loss by

fire under the Fire Statute (R. S. § 4282, sec. 1, of

the Act of Mch. 3, 1851, Title 46 U. S. C. § 182) pro-

viding for such exoneration ^^ unless such fire is

caused by the design or neglect'^ of the owner he

might nevertheless secure limitation under the Limi-

tation Statute (R. S. § 4283, sec. 3, of the Act of

Mch. 3, 1851, Title 46 U. S. C. § 183, Pet. Reh. App.
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p. II), if such Are was caused '^without the privity,

or knowledge of such owner." The court stated:

^'It is contended that this section [sec. 1 of

the Act of Mch. 3, 1851, Fire Statute] covers

the whole ground so far as liability for losses by
fire is concerned, and therefore such liability

must be impliedly excepted from the relief pro-
vided by section three [sec. 3 of the Act of Mch.
3, 1851, Limitation Statute]. But we fail to see

why this should necessarily follow. ^ ^ *
. In

all cases of loss by fire, not falling within the

exception, the exemption from liability is total.

But there is no inconsistency or repugnancy in

allowing a partial exemption in cases falling

within the third section; that is, cases of loss

bv fire happening without the privity or knotvl-

edge of the owners. They may not be able, under
the first section, to show that it happened with-

out any neglect on their part * "^ * whilst they
may be very confident of showing, under the

third section, that it happened without their

privity or knowledge. The conditions of proof,

in order to avoid a total or a partial liability

under the respective sections, are verv differ-

ent."

It is well settled that the phrase in the Fire Stat-

ute ^'neglect of such owner" means personal negli-

gence of the owner, or in the case of a corporate

owner, negligence of its managing agents. The Doris

Kellogg, 18 F. Supp. 159, 166, (D. C. N. Y. 1937),

affU 94 F. (2d) 1015, (C. C. A. 2; 1938) ; Earle &
Stoddart v. Ellerman's Wilson Line, 287 U. S. 420,

424 (1932).
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Appellants state that The Virginia, 264 P. 986

(D. C. Md.; 1920), aff'd. in Bines v, Butler, 278 F.

877 (C. C. A. 4; 1921) ^4s in no way in point."

(App. Br. Eeh. p. 70). In this case a vessel, operated

substantially as a ferry boat between Norfolk and

Baltimore, was practically destroyed by fire, result-

ing in loss of life and personal injury, and loss of

cargo. A petition for limitation of liability was filed

claiming both exoneration under the Fire Statute

and limitation under the Limitation Statute. We
will refer to the facts and law of this case only as it

affected the cargo claimants. The district court

stated the issues so far as they involved cargo claim-

ants, as follows (p. 988) :

^^(2) Was the fire * ^ * the result of negli-

gence of the petitioners? If it was, the cargo
owners may share in the distribution of the

amount the petitioners can be required to pay.

a * * ^

'^(4) Was the disaster the proximate result

of something of which the petitioners had priv-

ity or knowledge?"

The district court in denying exoneration under

the Fire Statute because of ^'design or neglect" of

the owners resulting in the fire loss said (pp. 994-

996) :
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a Mr ^ ^ upon the demand of the government
a sprinkler system had been installed on the

freight deck. * * *
.

" * ^ * by a provision of the official regula-

tions * * * all vessels carrying passengers which
also carry freight ^ * -^ shall have * * ^ an
efficient overhead water sprinkling system. It

must be reliable and efficient, and so located

that the volume of discharge will be sufficient

entirely to cover or blanket the freight in case

of fire. ^ * ^
.

^' * * * cargo was habitually stored under the

valves, so that nobody could get to them, and
* ^ "^ for all practical purposes this made the

system useless. -^ * ^

u * ^ ^ the federal manager of the steamboat
line * * * in immediate charge of the Virginia
and other vessels * * ^ was in the habit of going
aboard her on the average of two or three times
a week. He admitted that he did not know par-
ticularly about the sprinkler system ^ ^ ^ and
said that he took no steps to see how it worked.
^ ^ ^

u * * *

**The Virginia went down to Norfolk one
night and came back to Baltimore the next. It

was never more than a few hours away from
the actual observation of the executive officers

of its owner, and in fact, as the testimony ^ * *

shows, they were frequently on board her. * * *.

Most certainly they made no attempt to have the
sprinkler system kept useful. It follows that
there tvas yieglect in the petitioners themselves
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^ ^ * in seeing to it that the laws and regula-
tions were obeyed. But for such negligence, the
fire miglit have been extinguished before the
cargo was destroyed. Consequently, section 4282
does not protect the petitioners against the
claims of the owners of the lost merchandise."

The district court in granting limitation under

the Limitation Statute said (pp. 996, 997) :

^'In La Bourgoyne, 210 U. S. 122, 28 Sup. Ct.

673, 52 L. Ed. 973, the Supreme Court said that

^mere negligence, pure and simple, in and of

itself, does not necessarily establish the existence

on the part of the owner of a vessel of privity

and knowledge within the meaning of the stat-

ute.' The language was carefully guarded. In
the much later case of Richardson v. Harmon,
222 U. S. 100, 32 Sup. Ct. 27, 56 L. Ed. 110, the

court stated that section 4282 leaves an owner
^liable for his own fault, neglect, and contracts.'

The italics are mine. In Pendleton v. Benner
Line, 246 U. S. 357, 38 Sup. Ct. 330, 62 L. Ed.

770, the court said it was not disposed to dis-

turb that very strong and deliberate intimation.

In Capital Transportation Co. v. Cambria Steel

Co., 249 U. S. 334, 39 Sup. Ct. 292, 63 L. Ed.

631, the court approved and applied its later

decisions, but declared that it very much ap-

preciated Hhe danger that the act should be

cut down from its intended effect by too easy

a finding of privity or knowledge on the part

of owners,' and added, ^We are not disposed to

press the law in those directions further than

the cases go.' The determination in other re-

spects to give the statute a liberal construction

for the benefit of owners is shown in the latest

decision. Liverpool, Brazil & River Plate Steam
Navigation Co. v. Brooklyn Eastern District
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Terminal, 251 U. S. 48, 40 Sup. Ct. 66, 64 L.

Ed

^'The question is very close. I am not per-

suaded that the general statement in Richard-
son V. Harmon was intended to modify or over-
rule the more precise language used in La Bor-
gogne. There is no conflict between them. ^Mere
negligence, pure and simple, in and of itself,'

does not establish privity or knowledge. To do
that, there must be something more than mere
thoughtlessness or casual oversight. But, as

Richardson v. Harmon declares, there are
neglects that will. Perhaps the owner cannot
deny privity or knowledge, if the disaster hap-
pened in whole or in part because he more or

less consciously took a chance or closed his eyes
to something he did not want to be bothered
about, or because in some other way he fell

short of what a fair-minded, well-informed, and
impartial man would feel was his moral duty
in the premises.

^^ After much consideration, and a great deal
of hesitation, I have concluded that the negli-

gence of the petitioners does not amount to

privity or knowledge, within the meaning of
those words as used in section 4283. The con-
clusion of the whole matter is that they may
limit their liability as against cargo claimants,
# * -jfr ?7

On the appeal affirming the district court the cir-

cuit court of appeals restated the decision of the

district court as follows (p. 879) :

^^ ^ * * it was held * ^ * that the Director
General of Railroads was not entitled to ex-
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emption from all liability under section 4282,
because the testimony established that the fire

was caused by the neglect of the owner. It was
further held that, as against merchandise ^' * ^

the Director General was entitled to limit his

liability under the provisions of section 4283,
because the loss and damage occurred without
the privity or knowledge of the owner."

On the facts it was stated (pp. 879-881) :

a ^ ^ ^ it is manifest from the testimony that
so appalling an absence of all ready preparation
to meet a fire such as this was should rationally

lead to the inference that there was precedent
negligence * ^ * and some failure to observe the

regulations prescribed to prevent such an oc-

currence.

u * * *

^*It is evident, from the facts found b}^ the

court below, that there was such an entire ab-

sence of due preparedness and precautions, with
apparatus ready to be put into use to meet con-

tingencies of fire, as well as such a total break-
down of discipline at the critical moment, as to

show that they were the inevitable and natural

results of conditions which had long existed, and
which it was the duty of the owner of the vessel

to take proper measures to provide against. It

equally follows, from the testimonv and the find-

ings of the learned judge below, that the failure

to take such necessary and proper precautions

to ascertain the existence of what was necessary

in common prudence to protect from such a

casualty, and to see that provision was made
against it, was negligence on the part of the

owner, and that, that being the case, the pe-
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titioner is not entitled to exemption from lia-

bility as provided under the terms of section
4282. The evidence also established, as found
by the judge below, that there was neglect or
failure to comply with the provisions of title 52
of the United States Revised Statutes, and that
the spread of the fire and the consequent loss

and injury happened through such neglect or
failure.

^^Without again repeating the decisions re-

ferred to by the District Judge, we agree with
him that, although the liability exists under sec-

tion 4282, yet the owner is entitled to limit that
liability, so far as the destruction of any goods
or merchandise shipped on such vessel is con-
cerned, under the provisions of section 4283, to
the amount of the value of the vessel and her
freight then pending.

u 4f 4f *^ The exemption from liability and the
limitation of liability given in sections 4282 and
4283, United States Revised Statutes, are taken
from the statute passed in 1851 (Comp. St.

§§ 8020-8027) ; and, as has been often held, that
statute, which was passed for the purpose of
encouraging the building-up of the American
marine, is to be liberally construed."

Surely, if the long continued practice of so load-

ing cargo so as to render useless the sprinkler sys-

tem on the Virginia amounting to personal neglect

of the owner was still insufficient to charge the

owner with ''privity and knowledge" of the stat-

utory violation, then how may the owner here be

justly charged with ''privity and knowledge" of the
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alleged violation of the Act? We submit that this

case may not be summarily disposed of as being "in

no way in point" (App. Br. Reh. p. 70). Appellants

in a further effort to avoid the application of this

case, state
—

^4t is impossible to reconcile The Vir-

ginia with the most recent case from the Circuit

Court of Appeals for, the Fourth Circuit, viz., S. C.

Loveland Company, Inc., Owner of the Barge Fred

Smartley, Jr, v. Pennsylvania Sugar Company, 1940

A. M. C. 9"—(App. Br. Reh. p. 71). The case re-

ferred to, The Fred Smartley, Jr., 108 F. (2d) 603,

(C. C. A. 4; 1940) does not even remotely resemble

this case. In that case the cargo on the barge was

damaged as a result of her unseaworthiness and lia-

bility was established. Limitation of liability was

denied by the district court on two grounds—'^(1)

that, as the shipment was made pursuant to a per-

sonal contract containing an implied warranty of

seaworthiness, the owner of the barge was not en-

titled to limit liability; and (2) that the petition for

limitation of liability was not filed within the time

required by statute,"—and the ruling was affirmed

on appeal. In the case of Cullen Fuel Co. v. Hedger,

290 U. S. 82 (1933) cited by appellants, limitation

of liability was denied a barge owner for liability

established in favor of cargo damaged by reason of

unseaworthiness of the barge. This case reannounces
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the rule that there may be no limitation of liability

where the contract of carriage is the personal con-

tract of the owner, and includes either an express or

implied warranty of seaworthiness (infra p. 94).

Appellants are guilty of misquotation in stating that

the court pointed out ^Hhat it was not disposed to

excuse shipowners by permitting them to limit lia-

bility, when there had been laxness in connection

tvith making the ship fit and seaworthy/' (App. Br.

Eeh. p. 71).

There Was No Privity or Knowledge by the

Managing Officers of the Owner of the Al-

leged Violation of the Act (Pet. Reh. p. 147).

Appellants do not claim actual privity or knowl-

edge of the owner's executive officers as to any

unseaworthiness, negligence, or inefficiency of the

DENALI'S crew. They rely upon the alleged

knowledge of Murphy and Tracy upon the theory

that Wilson, as general manager, was ''ignorant

of the operation of appellee's ships and exercised

no authority" and that ''he did not review circu-

lars issued by department heads" (App. Br. Reh.
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p. 59). It seems to be their theory that Wilson

was either incompetent or had abrogated his man-

agerial duties to these subordinates (Murphy and

Tracy) and that they were the ^^ actual managers."

Wilson was in complete and sole charge of man-

agement and operation of the owner's fleet of 19

vessels; he determined all matters of policy and

with an organization of several hundred employees

specifically delegated certain duties to departmental

heads, all of whom reported and were responsible

to him for the efficient working of their depart-

ments (Pet. Eeh. p. 150, Ap. 458, 470, 478, 481, 489,

1255, 1262). The executive offices and all depart-

mental offices were located on the same dock; daily

conferences were held between Wilson and the de-

partmental heads relative to various details and

phases of the company's business (Ap. 471, 1255).

All matters out of the regular routine, including

departmental circulars, were referred to Wilson for

his approval (Ap. 1239, 1255).

tt ^ * * manifestly with a company of some
two thousand employees, divided into depart-

ments, you cannot follow all those details. They
have to be delegated to the department heads.''

(Ap. 1255)

Prior to joining the owner, Wilson had had over

twenty-two years of transportation experience, a
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portion of the time as chief executive; he had had

three years sea experience (Ap. 504). Wilson was

an experienced executive but it is not claimed that

he was a technical navigator.

This court held in Boston Marine Ins, Co. v.

Metropolitan Redwood L. Co,, 197 F. 703, 709 (C. C.

A. 9; 1912) (Judge Denman appearing as proctor

for the shipowner) :

^^But we cannot concede that an owner of a

vessel, in order to be entitled to limit his lia-

bility under the statutes, must, before sending
his vessel on her way, acquaint himself with
the science of navigation, or acquire expert
knowledge concerning his vessel, its equipment,
its machinery, or the necessary crew therefor,

or must place between himself and the master
an intermediary who shall possess such knowl-
edge. * * ^ "

Murphy as superintendent of maintenance and

repair had no duties whatsoever in connection with

operations, except as to engine room and radio per-

sonnel (Ap. 1279, 1281). Tracy as general agent,

was in charge of loading and discharging of cargo,

with limited authority in connection with operations

(Ap. 488; Pet. Ex. 9). He had authority to assign

licensed deck officers subject to the general man-

ager's approval of the master, but did not have un-

limited authority to hire and fire deck personnel,

as stated by appellants (Ap. 490, 529, 572). The
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masters reported to Tracy as to general routine

matters and made a written report in the form

of a letter to the general manager relative to inci-

dents of the voyage (Ap. 539, 542). The masters

had authority to discharge junior deck officers sub-

ject to Tracy's approval (Ap. 529), excepting in

the case of ''old employees" whose discharge was

subject to Wilson's approval (Ap. 529). Tracy had

authority to issue departmental circulars on routine

matters but it was necessary for him to obtain the

approval of the general manager of circulars deal-

ing with matters out of the ordinary routine (Ap.

1227, 1239). An examination of circulars in evi-

dence (Pet. Ex. 38) will show that they deal pri-

marily with cargo handling, condition of docks in

Alaska, complaints, steamboat inspection, and simi-

lar matters. These circulars demonstrate that Tracy

did not instruct the masters (at least in writing)

as to how they should divide their crews into

watches. This duty was delegated to each master

and in this case was performed by the master in

conference with the first mate (Ap. 1554, 1555). That

this was a proper delegation of duty was confirmed

by this court in American-Hawaiian S. S. Co. v.

Pacific S. S. Co., 41 P. (2d) 718, 720 (C. C. A. 9;

1930), where it is said:
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"By virtue of his office and the rules of mari-

time law, it is the master's duty to select and
station his crew." Butler v. Boston Steamship
Co., 130 U. S. 527, 554 (1889).

Specifically appellants assert that Murphy and

Tracy had actual knowledge of a system of dividing

the mates' watches in violation of the Act. Murphy

testified that it was not customary for the first mate

to stand a watch (Ap. 1336) and that these freight

vessels carried an additional navigating officer

(pilot) partly because of their local knowledge, and

partly to relieve the first mate of his navigating

duties so that he could supervise loading and dis-

charging of cargo in Alaska (Ap. 1452). However,

he testified that he had no knowledge as to how the

officers were divided as to watches or what watch,

if any, the first mate stood on that portion of the

voyage from Seattle to the first port in Alaska (Ap.

1455), and generally, that he personally had no

knowledge of '^any unseaworthiness * * * or any

insufficiency or incompetency among her crew per-

sonnel" (Ap. 1329). Tracy died prior to trial and

his testimony was not available. Assuming that he

had the same knowledge as Murphy, certainly this

would fall far short of knowledge of a customary

illegal watch system. Clearly, Murphy could not be

held a managing officer with respect to matters re-
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lating to vessels' deck personnel or operations, as

he had no authority or duties in connection there-

with. Clearly, Tracy could not be held a managing

officer, his duties were definitely limited and they

were performed at the home port. That both Mur-

phy and Tracy were competent for the performance

of their respective duties is not questioned.

Of the cases cited by appellants (App. Br. Reh.

p. 60), Craig v. Continental Insurance Co,, 141 U. S.

638, 646 (1891), announces the general rule that

where the shipowner is a corporation, the privity

and knowledge which precludes the statutory right

to limitation must be that of the managing officers.

The following cases cited by appellants show that

a subordinate agent has been held to be a managing

officer only where such agent is clothed with man-

agerial functions either at a distant port from the

home office or where he is entirely independent of

supervision by executive officers. Kellogg & Sons

V, Hicks, 285 U. S. 502, 511 (1932), '^ works man-

ager" who was ^'in charge of the Edgewater plant";

Parsons v. Empire Transp. Co., Ill F. 202, 206 I

(C. C. A. 9; 1901), ''superintendent" managing en-

tire fleet in remote waters; Eastern S. S. Corp. v.

Great Lakes Dredge & D. Co., 256 F. 497, 502 (C. C.

A. 1; 1919), ''general manager" who "had general
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control and direction of the company's business at

Boston"; Boston Towhoat Co, v. Darrow-Mann Co.,

276 P. 778, 781 (C. C. A. 1; 1921), ^^assistant man-

ager" who ^^had the managing of the entire fleet";

In re Jeremiah Smith & Sons, 193 F. 395, 397 (C. C.

A. 2; 1911), one who ^^managed the business of the

line at the Fall River end"; In re P. Sanford Ross,

204 F. 248, 251 (C. C. A. 2; 1913), ^^superintendent"

of one department of business of a large corporation

having different departments of business; Sanbern

V, Wright & Cobb Lighterage Co,, 171 F. 449, 455

(D. C. N. Y., 1909), aff'd. 179 F. 1021 (C. C. A.

2 ; 1910) ,

'

'

general superintendent '

'
; Chesapeake

Lighterage & Towing Co, v, Baltimore Copper S,

& R, Co,, 40 F. (2d) 394, 395 (C. C. A. 4; 1930),

^^superintendent"; Texas & Gulf S, S, Co, v, Par-

ker, 263 F. 864, 867 (C. C. A. 5; 1920), ^'manager";

New York Marine No, 10 (unreported, App. Br.

Reh. App. 217, C. C. A. 2; 1940), ^^managerial

agent" who was in charge at Buffalo.

Sperry Flour Co, v. Coastwise S, S, & B, Co,, 84

F. (2d) 785 (C. C. A. 9; 1936), involved only the

issue of the exercise of ''due diligence" under the

Harter Act and is not in point. The following cases

are not in point on the question here involved: The

Silver Palm, 94 F. (2d) 776 (C. C. A. 9; 1937),
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where operating company was held the alter ego of

the owner; In re Great Lakes Transit Corp.^ 81 F.

(2d) 441 (C. C. A. 6; 1936), involving an individual

owner and a case where there was a warranty of

seaworthiness by personal contract.

See:

Limitation of Ship Owners' Liability, XII
New York University Law Quarterly Re-
view, p. 25.

Limitation of Shipowners' Liability, Docu-
ment No. 196, The Maritime Law Associa-

tion of the United States, p. 2007.

This court in McGill v. Michigan S, S, Co., 144

F. 788, 794 (C. C. A. 9; 1906), has specifically held

that subordinate agents such as Murphy and Tracy,

were not persons whose privity or knowledge would

deprive the shipowner of the statutory right to lim-

itation. In that case it was so held with reference

to one Evers, a superintending engineer, likewise

described as the port engineer, with supervision over

motive power. Likewise this court in The Annie

Faxon, 75 F. 312, 317 (C. C. A. 9; 1896) had pre-

viously held to the same effect. In that case two

railroad corporations, one with an office in Port-

land, Oregon, and the other with an office in Chey-

enne, Wyoming, were the petitioners for limitation.
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DeHuff was ^^ foreman" in charge of the Snake

Elver boats, one of which exploded, resulting in

j)ersonal injuries and death and subsequent petition

for limitation of liability. The court said

:

'*It is only necessary for us to inquire * * *

whether it is sufficiently shown that the negli-

gence was without the knowledge or the privity

of the petitioners. In determining this ques-

tion, regard must be had to the method in which
the petitioners conducted their business. ^ * *

.

It was manifestly impossible that the officers

of these corporations, at their home offices,

should have had personal knowledge of any of

the transactions referred to in the evidence in

this case. It was not necessary that they should
have testified to such a want of knowledge. It

is obvious from the nature of the business in

which they were engaged that they were re-

quired to depute the duty of inspecting and
looking after the boilers and hulls of their

steamers to agents selected for that purpose.
DeHuff was a foreman in charge of the Snake
River boats. He was a marine engineer, licensed

by the United States, and a competent and
sldllful man. His immediate superior was Capt.
Pegram, port captain of the company, whose
office was in Portland, and who knew nothing
about boilers. Both these officers were under
E. W. Baxter, superintendent of the division,

whose office was also at Portland. The evidence
shows that DeHuff reported to his immediate
superior the facts concerning the condition of
the vessel and her boiler, and it is evident from
the testimony that the latter had no other
knowledge upon the subject than that which he
thus acquired, and that Baxter was not con-
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suited or informed upon the subject. It is

found in the opinion of the court as follows

:

^^ ^It is not pretended that any managing
officer of the petitioning corporations did have
actual or personal knowledge of the defective

condition of the boiler, or of the failure to in-

spect the same after the alterations were made.

'

^^We cannot say that there was error in this

finding, or that in arriving at that conclusion

the court was not guided by a proper view of

the rules of evidence applicable to the testi-

mony."

In California Yacht Club of Los Angeles v. John-

son, 65 F. (2d) 245, 247 (C. C. A. 9; 1933), this court

announces similar principles and comments on many

of the cases cited by appellants indicating clearly

that under the previous decisions of this court

neither Murphy nor Tracy are such persons whose

privity or knowledge would deprive the owner of

the statutory right to limitation. The South Coast,

71 F. (2d) 891 (C. C. A. 9; 1934) is to the same

effect.
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This Is Not a Case of Personal Contract, Express

OR Implied, Depriving the Owner of the Right

TO Limitation.

Appellants are apparently 'irrepressible" as they

now seek to bring into this case an entirely new

issue. There was no contention or issue made in the

district court that this was a case of personal con-

tract of the owner depriving it of the right of limita-

tion for alleged unseaworthiness. No exceptions to

that effect were taken (Ap. 5491), no assignments of

error to that effect were made (Ap. 5512, 5528), and

no reference to such contention has heretofore been

made in this court. This new issue is not properly

before the court, but reference will be briefly made

thereto.

The district court found that all cargo of appel-

lants was carried on the DENALI under and pur-

suant to the terms of bills of lading (Ap. 5449, Pet.

Ex. 15). Clause 10 of the bills of lading provides:

'' Carrier's vessels are not warranted sea-

worthy save in so far only as exercise of due
care by Carrier in the selection of its agents
and superintendents and their attention to their

duties and their selection and appointment of
ship masters and officers and engineers and crew
have secured or may secure it.'' (Ap. 294)
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Clause 2 of the bills of lading provides

:

'^Neither fault nor failure nor improper load-

ing nor bad stowage nor improper custody nor
want of due care nor improper delivery of

merchandise by Carrier shall be presumed, but
same must, if alleged, be proved by shipper or

consignee." (Ap. 290)

There is here neither an express nor an implied

warranty of seaworthiness and no personal contract

of the owner. Where there is such personal contract

and warranty it is held that there is no right to

limitation of liability for loss or damage resulting

from unseaworthiness. To this effect are the follow-

ing decisions cited by appellants (App. Br. Reh. pp.

63-65) : Cullen Fuel Co, v. Hedger, 290 U. S. 82

(1933), wherein is cited Capitol Transp, Co. v. Cam-

bria Steel Co., 249 U. S. 334 (1919), Pendleton v.

Benner Line, 246 U. S. 353 (1918), Luckenhach v.

McCahan Sugar Ref. Co., 248 U. S. 139 (1918) ; The

Fred Smartley, Jr., 108 F. (2d) 603 (C. C. A. 4;

1940). See also The Soerstad, 257 P. 130 (C. C. A.

2; 1919); The No. 34, 25 P. (2d) 602 (C. C. A. 2;

1928).

In Earle & Stoddart v. Ellerman's Wilson Line,

287 U. S. 420, 429 (1932), the court in reference to

this rule stated

:
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^^ Moreover, the rule announced in the Pendle-
ton and Luckenbach Cases has been applied by
this Court only to private charter parties exe-

cuted by the owner. The bills of lading which
are said to contain ^personal contracts/ were not

executed by the respondent or by any of its

officers or managers. They were given, in large

part, by agents of railroads or other steamship
companies and are to be regarded merely as

ship's documents.''

The citation of such cases by appellants merely

confuses the issues before the court. The same ar-

gument by the same counsel was unsuccessfully made

in Earle & Stoddart v. Ellerman's Wilson Line, 287

U. S. 420, 425 (1932). It was there unsuccessfully

contended that an owner was not entitled to the

benefit of the Fire Statute for loss by fire resulting

from unseaworthiness of the vessel at the commence-

ment of the voyage if the unseaworthiness could have

been discovered by due diligence. The court points

out that 'Hhe fire statute, in terms, relieves the own-

ers from liability * unless such fire is caused by the

design or neglect of such owner.' The statute makes

no other exception from the complete immunity

granted." Cases similar to those here urged on the

court were likewise there relied upon. Similarly the

Limitation Statute requires only that the owner be

without '^privity or knowledge," no other condition

being required for limitation.
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In Richardson v. Harmon, 222 U. S. 96 (1911), it

was merely recognized that since the passage of the

Act of June 26, 1884, Sec. 18 (Title 46 U. S. C,

§189) that the Limitation Statute applied to non-

maritime torts and limitation of liability was allowed

to the owners of a steam barge for damage done to a

railroad drawbridge. In American Car & Foundry

Co. V, Brassert, 289 U. S. 261 (1933), it was merely

held that the seller of a vessel retaining title as se-

curity for the purchase price, and having no control

over its operation, was not entitled to limitations of

any liabilty under which he may be as manufacturer

and vendor to the purchaser and other persons with

him on the vessel for personal injuries and loss

of property occasioned by an explosion and fire.

Neither of these cases are to be taken as changing

the law on the subject of limitation of liability; it

still remains as before that a shipowner is entitled

to limitation of liability when he is without '^privity

or knowledge," and the test is not whether the loss

was due to his ^^faulf or ^^ neglect." The language

quoted from these cases by appellants means merely

that where the owner has *^ privity or knowledge" of

the fault or neglect which causes the loss, then he is

not entitled to limitation of liability. Detroit Trust

Co. V, Steamer Thomas Barium, 293 U. S. 21, 44

(1934).
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It is incorrect, as stated by appellants, that per-

sonal neglect when it relates to the fitness of the ves-

sel ^4ias always been a ground for denial of limita-

tion/' Providence & N, Y. S. S, Co. v. Hill Mfg.

Co., 109 U. S. 578 (1883) ; The Virginia, 264 F. 986

(D. C. Md.; 1920), aff'd. Hines v. Butler, 278 F. 877

(C. C. A. 4; 1921) (supra p. 76) Pet. Reh. p. 145).

In Henson v. Fidelity & Columbia Trust Co., 68 F.

(2d) 144, 147 (C. C. A. 6; 1933), it is stated:

u * * ^ 'privity or knowledge by the owners
is quite a different thing from their neglect' and
there may be neglect on his part which will not

deprive him of his right to limitation."

Petition of LieUer, 19 F. Supp. 829 (D. C.

N. Y.; 1937).

On the issue of burden of proof in limitation pro-

ceedings appellants cite a number of cases without

discrimination as to the issue involved (Apj). Br. p.

61). In The Silver Palm, 94 F. (2d) 776, 777 (C. C.

A. 9; 1937) this court recognized that in limitation

proceedings the burden of proving the cause of the

loss is on the cargo claimants and the burden of

proving lack of privity or knowledge of such cause

is on the owner. In Petition of Diamond Coal &
Coke Co., 297 F. 242 (D. C. Pa.; 1923), there was

involved only an issue of negligence on the question

of liability, limitation having been previously denied,
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one of the grounds being the owner's failure to es-

tablish that the breaking loose of nine barges which

were insecurely moored was without its privity or

knowledge. Petition of Diamond Coal d; Coke Co,^

297 F. 238 (D. C. Pa.; 1921). In The Edwin J.

Morrison, 153 U. S. 199 (1894) the owner had war-

ranted seaworthiness and had the burden of proving

compliance with the warranty to escape liability

{infra p. 102). The language quoted from The Cyg-

net, 126 F. 742 (C. C. A. 1; 1903) was written in

connection with the issue of ''due diligence" on a

claim of exoneration under the Harter Act (infra p.

109) and is not applicable here.

In McGill V, Michigan S. S. Co,, 144 F. 788 (C. C.

A. 9; 1906) the shipowner was denied limitation for

having placed an incompetent man in charge of the

vessel whose negligence caused the loss (infra p.

109). This case has no similarity, either in principle

or result, to The Pennsylvania, 19 Wall. 125 (1873)

as stated by appellants and if cited in New York

Marine No, 10 {supra p. 63) as being equivalent in

its result, it was erroneously cited. In The Drill Boat

No, 4, 233 F. 589 (D. C. Mass. ; 1916) aff 'd Eastern

S, S, Corp, V, Great Lakes Dredge & D. Co,, 256 F.

497, 504 (C. C. A. 1; 1919), which was a limitation

ease, it is stated that the burden was upon the owner
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to show that it ^^ exercised reasonable care and dili-

gence to see that the drilll)oat was manned with com-

petent men." This case was unsuccessfully relied

upon by appellants' proctors in Sotithern Pac. Co. v.

United States, 72 P. (2d) 212, 215 (C. C. A. 2;

1934) where Judge Learned Hand in commenting on

this case and the quoted language said:

*^The claimant must prove what he must prove
if he were the actor ; a definite tort or contract,

and the petitioner's connection with it. The pe-
titioner need show no more than that he was not
privy to the wrong which the claimant has
proved. Eastern S. S, Corp. v. Great Lakes B.
& D. Co., 256 P. 497 (C. C. A. 1), is not to the
contrary; the petitioner was held generally for
failing to instruct its servants, and the language
at the bottom of page 504 of 256 P., was not,

with deference, quite relevant; personal dili-

gence is not a condition upon limitation, as it is

upon immunity under the Harter Act * ^ * ."

In In re Reicliert Towing Line, 251 P. 214 (C. C.

A. 2; 1918) it was held that the owner had the

burden of showing that it was without privity or

knowledge of the defect (insufficiency of crank pin)

which caused the loss. Insofar as language appears

therein which may be construed as requiring a show-

ing of due diligence, it is subject to the same criti-

cism made by Judge Learned Hand.
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In Charbonnier v. United States, 45 F. (2d) 166,

(D. C. S. C; 1929) aff'd United States v. Charbon-

nier, 45 F. (2d) 174 (C. C. A. 4; 1930), a shipowner

was denied exoneration under the Fire Statute, it

having been personally negligent in the employment

of an incompetent crew, and this neglect was a con-

tributory cause to the fire which damaged the cargo.

The language quoted by appellants from the district

court opinion (p. 172) :

'^The failure to provide a seaworthy vessel or

competent crew is the personal neglect of the

shipowner, and debars him from the benefit of

the Fire Statute." (App. Br. p. 63)

is substantially the same as appears in The Etna

Maru, 20 F. (2d) 143 (D. C. Tex.; 1927) which proc-

tors for appellants urged upon and which was re-

jected by the Supreme Court in Earle & Stoddart v.

Ellerman's Wilson Line, 287 U. S. 420, 427 (1932).

In Virginia-Carolina Chemical Corporation v.

Murphy, 32 F. (2d) 87 (C. C. A. 5; 1929) appellants

assert that the evidence of sinking was so prepos-

terous that it was rejected by the court. This may

well be as the owner was subsequently convicted

of scuttling the vessel. United States v. Murphy, 50

F. (2d) 455 (D. C. Ala.; 1931), 59 F. (2d) 734 (D.

C. Ala. ; 1932). However, so far as material here, we

do not so understand the decision. It appears that
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the vessel was under charter containing a warranty

of seaworthiness, subject to the exemptions of the

Harter Act. The district court found the vessel sea-

worthy and that she was lost by striking a submerged

object. These findings entitled the owner as against

cargo claims to both exoneration imder the Harter

Act and limitation under the Limitation Statute and

both were apparently decreed. On appeal the finding

of seaworthiness was approved, but it was held that

it had not been shown that the vessel had struck a

submerged object. It therefore followed that in re-

versing for further proceedings the owner was en-

titled to limitation, but not to exoneration.

The Fiis^DiNG That Fault In Navigation Was the

Sole Cause of the Stranding Is Correct.

Appellants apparently urge (App. Br. Reh. p. 71)

that the finding of the district court

:

''That the sole cause of the stranding of the
steamer DENALI and the resulting total loss
of said steamer DENALI and her cargo, was
due to faults or errors in her navigation, of
which Petitioner was without privity or knowl-
edge. '' (Ap. 5460)
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is not supported by the other findings made by the

district court and therefore it should be rejected.

It is urged that the situation is similar to that in

The Edwifi I. Morrison, 153 U. S. 199 (1894). In

that case cargo was carried pursuant to a charter

party containing an express warranty of seaworthi-

ness and excepting dangers of the sea. The cargo

was damaged by sea water which entered the vessel

through a bilge-pump hole which was constructed

with a plate and cap to prevent such occurrence, but

which came off during the voyage. The district court

found the vessel liable as being unseaworthy because

the plate and cap were not properly secured and

came off for that reason and not because of the

action of the seas amounting to a danger of the sea.

On appeal the circuit court reversed the district

court and found that the damage to the cargo was

from a danger of the sea rather than from unsea-

worthiness. On further appeal the Supreme Court

reversed the circuit court and ordered a decree for

the amount found by the district court. This case

did not reach the Supreme Court on ^^ concurrent

findings" as stated by appellants. The Supreme

Court,, after stating that the damages awarded by

the district court resulted from the loss of the plate

and cap, stated the question to be ** whether that loss
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was occasioned by a peril of the sea or by the con-

dition of that covering as it was when the vessel

entered upon her voyage'' (p. 210). After referring

to the express warranty of seaworthiness by the re-

spondents, it was said (p. 211) :

'^It was for them to show affirmatively the

safety of the cap and plate ; and that they were
carried away by extraordinary contingencies,

not reasonably to have been anticipated,"

and that the real point in controversy is (p. 212)

:

u ^ * # ^j^ ^]^g respondents so far sustain the

burden of proof which was upon them as to

render the probability that the cap and plate

were in good condition and knocked off through
extraordinary contingencies so strong as to over-
come the inference that they were not in con-

dition to withstand the stress to which on such
a voyage it might reasonably have been expected
they would have been subjected? If the deter-

mination of this question is left in doubt, that
doubt must be resolved against them."

The findings of the circuit court were numerous

and those referred to by the Supreme Court were to

the effect that such bilge-pump holes and cap and

plate covering are not unusual (VIII) ; that before

sailing the cap and plate appeared secure by a visual

inspection but that tapping with a hammer or un-

screwing the cap might have developed any inse-

curity (XI) ; that such visual inspection was reason-

able (XII) ; that subsequently the wood to which the
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plate had been fastened looked white and sound

(XIV) ; that subsequently no marks of violence

other than a splintering of the wood about the screw-

holes were visible upon the waterway or adjacent

bulkheads or stanchions (XV) ; that it is to be in-

ferred that the plate was knocked out by something

striking violently against it (XVI). After stating

that finding XIV tends to support the inference of

finding XVI, the court stated that the tendency of

finding XV is to rebut it, as ''it seems almost in-

credible that no marks ^ ^ * (of blows of great vio-

lence) ^ ^ * appeared on the stanchions and bul-

warks * * * ." (p. 214) The court by reference to

the above findings and others stated that the visual

tests were not sufficient 'Ho establish the fact of

security'' and (p. 215) :

"The obligation rested on the owners to make
such inspection as would ascertain that the caps

and plates were secure. Their warranty that the

vessel was seaworthy in fact 'did not depend on

their knowledge or ignorance, their care or

negligence.' The burden was upon them to show
seaworthiness, and if they did not do so, they

failed to sustain that burden ^ * *
. In relying

upon external appearances in place of known
tests, respondents took the risk of their inability

to satisfactorily prove the safety of the cap and

plate if loss occurred through their displace-

ment."
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The court concluded with a statement that the

findings of seaworthiness were determined by the

interpretation which the law put upon the circum-

stances as stated in the previous findings and as

such, such findings were open to revision.

This case presents a different situation than here.

Appellants do not point to any other findings made

by the district court which either rebut or tend to

rebut the ultimate finding that the sole cause of the

stranding of the DENALI was due to faults or

errors in her navigation. On the contrary, the other

findings made by the district court will support no

other inference or ultimate conclusion. The district

court, among others, found:

'^The watch officers on duty at the time of the
stranding ^ * * both knew that the reef was
there; had some time before the stranding ac-
tually seen Zayas and Dundas Islands; knew
that the vessel was entering or had already en-
tered Caamano Passage; Pilot Obert thought
that the vessel had already passed the reef ; and
both the pilot and the third officer thought that
the vessel was by currents being set westerly off

her course, and at the time of and for some time
before the stranding the pilot was maneuvering
the vessel by piloting or ^conning the ship' in-

stead of steering solely by compass in order to
overcome that westerly set and to bring the
vessel back on her intended course through
Caamano Passage. There is neither evidence
nor reasonable inference from evidence that any
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person connected with the navigation of the ship

was either fatigued from excessive labor or lack-

ing in sufficient sleep or rest at the time of the

stranding or at any time during the voyage.

'^And so from the foregoing it obviously ap-

pears that, even if it can be successfully con-

tended that the Section 2 scale for division of

watches obligates shipowners and that the owner
has in this instance violated that section (a con-

tention with which this court does not agree),

the evidence here is clear and convincing that

the stranding was not in fact and could not have

been caused or contributed to by duration or im-

proper division of the ^nates' watches, and I so

find/' (Ap. 5478).

And

''The navigating officers expected and allowed

for some current which would affect the ability

of the ship to make good her intended course

through Caamano Passage, but the compelling

inference from the positive testimony * ^ * is

that currents of unusual force and effect, much
greater than any allowed for when the intended

course was set, began an appreciable time before

the stranding to set against and drive the vessel

westerly off her intended course, * ^ *
; that the

full extremity of that current force was not pre-

dictable, but that Pilot Obert, by reason of his

many years experience as a navigator in those

waters, knew or should have known of the ves-

sel's increasing danger long enough before the

time of stranding to have taken proper pre-

caution against it^ This he did not do. Although

he said he put the vessel's heading to starboard

several times, he observed a considerable time

before the stranding that these measures were
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not effectually placing the vessel back on her
course. After realizing his danger from the un-
usual currents and knowing as he did that the

reef was there, he still had time to rescue the

vessel from the peril of the reef ^ * ^.

'^The most outstanding circumstance and
proof in the whole case is the fact that Pilot

Obert never at any time charged fault or in-

sttffjciency in the compasses, charts or division

of watches. ^ * *
.

* ^ * he in effect shouldered
personal responsibility for extricating his ship

from a known peril by his careful and safe navi-

gation. * ^ ^
. These considerations should lay

at rest any possible doubt of the truth of the

pilot's statement as to the cause of the ship\s

westerly offset and consequent stranding.'' (Ap.
5479, 5480; 5481)

And

'^That at the time the DENALI sailed * * *

she had on board and in her service a full com-
plement of experienced licensed deck officers and
crew required by her current and outstanding
Certificate of Inspection, and in addition thereto

she had on board and in her service a Pilot of

many years' experience in these waters as an
additional watch and navigating officer who was
not required, but permitted to be carried, by the

DENALI's current and outstanding Certificate

of Inspection; that the deck and navigating
watches of the DENALI were set bv the Master
and the Chief Officer of the DENALI at or just

prior to the commencement of her contemplated
voyage; that the deck and navigating watches
as set and divided by the DENALI's Master and
Chief Officer for the contemplated voyage, were
not in violation of any applicable law but were
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in fact in accordance with good, customary and
safe practice in the Alaska trade. That although
only one watch officer was required by law or for

safe navigation, two watch officers, to-wit, Pilot

Obert and Third Mate Lawton, were on watch in

the pilothouse of the DENALI as navigating
officers from about midnight of May 18-19 until

the time said vessel stranded * ^ *
; that neither

of said watch and navigating officers was fa-

tigued from excessive labor or lacking in suf-

ficient sleep or rest at the time of the stranding

or at any time during the said voyage, and that

the said stranding was not in fact and could not

have been caused or contributed to by any fa-

tigue, excessive labor, or insufficient sleep of the

watch officers, or either of them, and that said

stranding was not in fact and could not have

been caused or contributed to by the duration

or actual division of the mates' or navigating

officers' watches. That the said DENALI was at

the commencement of the voyage and during the

entire duration thereof, seaworthy in respect to

her manning and the division of her mates and
officers into watches." (Ap. 5457, 5458)

These findings and the testimony on which they

are based meet the full burden of proof required in

Schnell v. The Vallescura, 293 U. S. 296, (1934), and

The Mohler, 21 Wall. 230 (1874), cited by appellants

(App. Br. Reh. pp. 66, 67) ; see The Aahre, 31 P.

Supp. 8 (D. C. N. Y.; 1939). The appellants confuse

the issue in The Edwin I, Morrison, 153 U. S. 199

(1894), which involved the seaworthiness of the ves-

sel on the question of liability arising from an ex-
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press warranty of seaworthiness, with the issue here

as to the alleged '^fatigue" of the pilot.

This confusion is illustrated by the further cases

cited by appellants. In McGill v. Michigan S. S. Co.,

144 F. 788 (C. C. A. 9; 1906) an action was brought

by or on behalf of a repair yard's employees against

a shipowner claiming damages for injury and death

resulting from the explosion of a tank containing

fuel oil while the same was being repaired by an em-

ployee of the repair yard who did not know of the

presence of the fuel oil. This court reversed the dis-

trict court both on the question of liability and

limitation. On the issue of liability the shipowner

was held at fault for placing the fuel oil in the tank

while the same was under repair. On the issue of

limitation it was found that one Evers, in charge of

the work for the employer and who caused the fuel

oil to be placed in the tank, was incompetent in that

he did not have the ^^^nowledge and experience"

necessary for the work being performed or of the

explosive nature of the fuel oil. Limitation was de-

nied because of the failure of the owner to offer any

evidence as to his competency or inquiry to that end.

In The Cygnet, 126 F. 742 (C. C. A. 1; 1903) a

loaded barge while being towed came into collision

with a pier and capsized and her cargo was lost. The
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district court found the barge at fault and likewise

granted limitation to the tug. On the appeal it was

held that the tug was at fault due to the personal

negligence of the master, but nevertheless entitled to

limitation. The remaining issue was that of exonera-

tion under the Harter Act. The owners of the tug

offered no evidence whatsoever as to what care

had been exercised in employing the master and it

affirmatively appeared that no inquiries as to his

competency had been made. The shipowner relied

upon the proposition that it had no knowledge or

reason to believe him incompetent. This case falls

within that class of cases arising under the Harter

Act where the shipowner fails to go forward with

proof of the exercise of '^due diligence" which is a

condition precedent to exoneration under the Harter

Act. The James Griffiths, 84 F. (2d) 785 (C. C. A.

9; 1936).

In the case at bar no question as to competency of

the pilot arises either on the issue of exoneration

under the Harter Act or on the issue of limitation

under the Limitation Statute. The only issue here

being discussed is one of fact arising by reason of

the alleged violation of the Act, namely, assuming a

violation of the Act, did such violation result in the

pilot being unable to properly perform his duties?
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The evidence on this point, partially elicited by ap-

pellants, from which the district court found that he

was not so rendered unable to properly do his work,

and that the sole cause of the stranding was ^'faults

or errors" in navigation, is set forth at length in the

petition for rehearing (Pet. Reh. pp. 55-78). Appel-

lants without even a reference to this testimony, rest

their argument on the bold assertion that there was

an '^absence of such testimony."

CONCLUSION

We respectfully submit that on the rehearing the

decree of the district court should be affirmed.

Respectfully submitted,

LAWRENCE BOGLE,
CASSIUS E. GATES,

EDWARD G. DOBRIN,

STANLEY B. LONG,

BOGLE, BOGLE & GATES,

Proctors for Appellee,
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CONSTRUCTION OF SECTION 2 BY THIS COURT WAS CORRECT.

A. Section 2 was a statute to promote safety at sea.

** First of all, appellee does not urge that the act

in question regulating as it does the minimum num-



ber of licensed deck personnel on certain vessels is

not a safety measure." (Appellee's Main Brief,

p. 130).

"In my judgment the purpose of the Act of 1908

(the forerunner of both the Acts of March 11, 1913

and May 11, 1918) is plain on its face,—it is to insure

safety in navigation." (Hough, J., in The Union and

The Dalzelline. (Appellants' Brief on Eehearing, Ap-

pendix, App. 208, 213).

O'Hara v. Luckenhach S, S. Co., 269 U. S. 364, 367,

368, 370.

B. Section 2 imposed the three mate-watch mandate on the vessel

and the owner.

Appellee originally contended "that the primary duty

created by that section (2) is imposed upon the adminis-

trative officials alone." (Appellee's Main Brief, p. 119).

Appellee in its brief on rehearing abandons this conten-

tion and inferentially concedes that the statute is manda-

tory upon the vessel and the owner.

Congressman Hardy considered Section 2 as a mandate

directed to the vessel and the owner (Appellants' Main

Brief, p. 19; Ap. 45, 46).

C. The three mate-watch mandate required the minimum three

mates to be divided into a minimum of three watches at sea.

The statute required:

** Every such vessell * * shall have in her service

and on board three licensed mates ; who shall stand in

:i
: ; three watches while such vessel is being navigated

.rrj '
* *.'' (Sec. 2). This language is clear.



In giving Congress reasons for the passage of this

statute in 1913 Congressman Hardy said:

''* * there is now no provision in the law that

regulates the watches of officers as to how they shall

be divided * *." (Appellants' Main Brief, p. 26;

Ap. 44).

1. By Anglo-Saxon custom "watches" were four hours.

"Watch—signifies the space of four hours * *."

A Naval Expositor, by Blauckley (London).

'
' The length of the sea watch in the British Marine,

if we except the dog watches, is four hours. '

'

Midshipman's Mariner's Vocabulary, by Moore.

Other definitions according to British usage fix

"watches" as four hour periods (Appellants' Brief on

Rehearing, pp. 12-14; Appendix, Ch. I, App. 1-34).

Before the Committee on Commerce of the U. S. Senate

Mr. Furuseth testified:

"The English system runs four hours all the time,

four hours on and four hours off all the time, and

that used to be the American system * *" (Appel-

lants' Brief on Rehearing, p. 17).

Congress understood the term "watches" in British

practice to be four hour periods from testimony before

its Committees (Appellants' Brief on Rehearing, pp. IS-

IS; Appendix, Ch. II, App. 35-196).



2. The three watch-mate mandate contemplated

mates watches of ^'4 on and 8 off''—that is, 8

hours watch duty per day.

(a) According to Testimony before Congres-

sional Committees the three mate-watch

mandate contemplated mates watches of '^4

on and 8 off"—or 8 hours watch duty per

24 hour day.

Objecting to the bill proposing the three mate-watch

mandate Mr. Blankenship testified:

^^* * it would make a loafer of a man * * to have

four hours on and eight hours to do nothing * *".

(Appellants' Brief on Rehearing, p. 15; Appendix,

App. 57).

Favoring the bill proposing the three mate-watch man-

date a letter from Second Officer Radforth of the S. S.

** Hazel Dollar", introduced by Congressman Hardy, said:

^^In the above vessel we carry three officers and

each takes his regular watch of four hours on the

bridge—that is, 8 hours out of every 24. As in most

British ships, the Chief Officer is on duty from 4 to

8; the third officer from 8 to 12, and myself from 12

to 4." (Appellants' Main Brief, p. 27; Appendix Ap.

49).

A protest against the bill in 1913 proposing the three

mate-watch mandate signed by thirteen steamship repre-

sentatives and filed with the Senate Committee said:

**We give it as our best judgment * * * that to

have three mates * * is unnecessary, and it is our

opinion that the presence of men on a boat who work



but 8 hours out of the 24, leaving tliem 16 hours off

duty, would tend to demoralization of the other mem-

bers of the crew/' (Brief of Appellants on Kehear-

ing. Appendix, Ch. II, App. 87).

Much other testimony considered by the Congressional

Committees recommending the three mate-watch mandate

interpreted the provision as effecting a watch system of

^'4 on and 8 off '' in each 24 hour day. (Brief of Appellants

on Rehearing, Appendix Ch. II, App. 35-196).

(b) According to the original Construction of

the Department of Commerce, Steamboat

Inspection Service, the three mate-watch

mandate contemplated mates watches of ^^4

on and 8 off,'' or 8 hours watch duty per 24

hour day.

In May, 1913, the Acting Supervising Inspector General

made an interpretative ruling by Circular Letter ad-

dressed to Supervising and Local Inspectors which said:

^^In reply you are informed that my opinion is

that under the provisions of Section 4463, as amended,

the mates should stand in three watches, and not as

was formerly the practice in the majority of in-

stances, of watch and watch, with the same period

of relief as of duty, that is to say, four hours on and
four hours otf ; and the purpose of the law was to

give further relief in watch duty, which would rea-

sonably seem to be four hours on and eight hours

off." (Appellants' Brief on Rehearing, Appendix,

Ch. Ill, App. 198).



(c) According to the original interpretation of

Appellee itself, the three mate-watch man-

date contemplated mates watches of ^'4 on

and 8 oif'^ or 8 hours watch duty for a 24

hour day.

Appellee, when it was charged in May 1913 with vio-

lation of the three mate-watch mandate of Sec. 2 on board

its S. S.
^ ^Alameda'' because two pilots in April 1913 stood

two alternating watches of ''6 on and 6 off", avoided

penalty by showing that such pilots were in excess of the

minimum three mates who were required by the statute,

and that appellee had provided the three mates who were

required by statute and had compelled them to stand in

three watches of 4 hours on and 8 hours off in each 24

hour day. Thus in April 1913 appellee's watch system

then in use shows that appellee interpreted the three mate-

watch mandate as compelling the minimum three mates to

stand in three equal watches of '^4 on and 8 off '^ resulting

in 8 hours watch duty per day of 24 hours (Appellants'

Brief on Rehearing; Appendix Ch. IV, App. 199-205).

D. Sec. 2 also required the master of the vessel to be "in her

service" as a master—not as a mate.

Through the Committee hearing and reports Congress

understood that a master's duty (number of mates per-

mitting) required him to stand no regular watch but to

remain in reserve for emergency.

Congressman Hardy told Congress that:

^^
. . . the master is at all times held responsible

for the vessel's safety, and in thick or stormy weather

or in dangerous waters the master must be on duty."

(Appellants' Main Brief, Appendix, Ap. 44).



A Congressional Committee chairman npon inquiring of

Mr. Hibberd concerning the service of a vessel's master

received a reply as follows:

The Chairman: ^^Is it your opinion that an ocean-

going vessel is sufficiently manned if the captain is

required to stand his regular watch and also required

to be on watch during foggy and stormy weather! ''

Mr. Hibberd: ^^The captain has no right to stand

watch on any vessel that goes to sea. The captain is

on deck all the time when there is any necessity.*******
The captain should never stand any watch.'' (Ap-

pellants' Main Brief, Appendix, Ap. 48, 49).

In the Senate Committee hearing on the three mate-

watch mandate applicable to vessels of the Denali classi-

fication, Senator Barton asked, ^'Well, under this provi-

sion, is it expected that the master shall stand watch at

all?"

Capt. Wescott replied:

^'No. No master, Senator, should be required to

stand a watch because he must be up at all times

during foggy and stormy weather. For a master to

stand a watch is criminal on any seagoing vessel. . .

It is entirely wrong for any master to be required to

stand watch."

Then the Chairman of the Committee said:

'*You see, Senator Burton, that a master has to be

always on duty, and if you make him stand a regular

watch right along, he can not do that." (Appellants'

Brief on Rehearing p. 33; Appendix App. 53, 54).
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II.

VIOLATION OF SECTION 2 AS FOUND BY THIS COURT WAS
CORRECT.

A. Watch time was divided into only two watches—not three

—

the master and the pilot, alternated "6 on and 6 off".

The District Court found that:

^* Captain Healy, the master, and Captain Obert,

the pilot, each did on the Denali stand alternate

watches of six hours on and six hours off." (R. 5476.)

The testimony of appellee's own witnesses shows ap-

pellee maintained a two watch system (R. 1616, 1617, 1618,

2193, 2194, 1331, 1336, 2156, 2163).

Captain Healy admitted the pilot's sole duty was ''to

stand an alternate watch with the master of the vessel"

(R. 1553).

These alternate watches of the master and pilot were

of six hours each (R. 1616).

B. The chief mate stood no regular watch at sea.

The District Court found that:

'
' In the Alaska trade the chief mate does not stand

a regular watch at sea * * it being the practice (which

was followed in this case) to substitute the master

or pilot as watch officer in place of the chief mate;

so that at all times during a 24 hour day there was

on watch in place of the chief mate either the master

* * or the pilot who in the performance of their

duties not only took the place of the chief mate as

watch officer but also performed the duties of pilot.''

(R. 5476, 5477.)



Appellee's witnesses admitted the chief mate stood no

regular watch at sea (R. 1331, 1332, 1336, 2156, 2163).

One reason why the pilot was employed was ^'that the

hrst mate can be relieved of his navigating duties'' (R.

1152).

Appellee's witness Murphy admitted the chief mate

''had nothing to do with navigation" and "did not stand

a watch" (R. 1331).

Chief Mate Cleasby admitted that he stood no regular

watch (R. 2156).

C. The second mate and the third mate stood watch jointly with

the master and the pilot respectively in two alternate watches.

Captain Healy admitted that "during the master's

watch the second mate stands with him" and "during

the pilot's watch the third mate stands with him" (R.

1616, 1617). Captain Healy testified that Second Mate

Larson stood with him; and Third Mate Lawton stood

with the pilot (R. 1566).

There is no testimony in the record that either the

second mate or the third mate ever stood watch alone

without the master or the pilot.

D. The second mate and the third mate stood regular watches of

''6 on and 6 off".

Captain Healy admitted that "it was the practice of

the Alaska Steamship Company for many years * * for

the master and the pilot to stand alternate watches of six

hours" (R. 1616). Then Captain Healy testified:

"Q. And during the master's watch the second
mate stands with him, is that right?

A. Yes.
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I

Q. And during the pilot's watch the third mate

stands with him?

A. Yes.'' (E. 1616, 1617.) I

Captain Healy stated that second and third mates ^' cus-

tomarily^^ stood watches longer than 8 hours per day

(R. 1836).

Pilot Obert testified:

^^Q. How many officers are on watch at the same

time?

A. Two." (R. 1876.)

The testimony of appellee's witnesses shows that second

and third mates were always on watch with the master

and pilot when courses were changed and compasses

checked (R. 1606-1618, 1865, 1874-77, 1884-87, 2144, 2215,

2218, 2226, 2278, 2334-6, 2239, 2342, 2346, 2411, 2413, 2426,

2427, 2443, 2466, 2468, 4453, 4458, 1566, 1569, 1739-43, 1841,

1842).

E. The second and third mates of the vessel were never *'in her

service" as mates—they were never in charge of a watch but

acted merely as assistants.

When the three mate-watch mandate required that the

three mates of the vessel be "in her service" and "stand

in three watches" it contemplated mates who can and do

stand in charge of a watch. Such was the understanding

given the Congressional Committee.

"Mr. Duif: I think that this bill, where it pro-

vides for three mates, contemplates that those tJiree

mates shall be men who can stand watch.

Captain Wescott: Absolutely. They are not mates
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unless they do.'' (Appellants' Brief on Rehearing;

Appendix, App. 73.)

The appellee's second and third mates were not quali-

fied and able to stand a regular watch by themselves and

in full charge, as recognized b}^ appellee's general order

No. 13 issued in April 1934 which said:

''Effective this date, excepting when the steamer

is on the gulf or in open water, never leave the ship

in charge of second or third officers when approach-

ing land and changing courses. These men are good

officers but lack experience." (Ex. 38.)

Because the second and third mates were not qualified

by experience they acted as mere assistants to the master

and the pilot.

Captain Healy testified that the third mate took orders

from the pilot on all subjects and the second officer took

orders from the master; that the master was in charge

of one watch and the pilot was in charge of the alternate

watch (R. 1617). Continuing Captain Healy said:

''Q. And the third mate stood as sort of assistant

or co-operating watch officer during the pilot's watch,

and then the second mate stood as assistant or co-

operating watch officer during your watch! I mean,

that is the system of it!

A. Yes." (R. 1617, 1618.)

Larson, second mate, testified:

''Q. Who is the navigating officer on your watch!
A. The captain, of course

Q. Who is the navigating officer on the opposite

watch!

A. The pilot." (R. 2193, 2194.)
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Lawton, tliird mate, testified:

*^ Captain Obert was the officer in charge of my
watch * * I just explained to yon that the officer in

charge of that watch was Captain Obert. I was nnder

him.'^ (E. 2398.)

Appellee itself has admitted that the second and third

mates were never in charge of any watch by saying:

''In order to meet the requirements of the Alaska

trade, it was customary * * to have an officer pos-

sessing local knowledge * * on duty as chief watch

officer at all times when the ship is being navigated

(R. 1871, 1872). This end was achieved by having

the master and an experienced mate-pilot * * take

charge of the vessel's navigation during alternate

six hour watches.'* (Appellee's Main Brief pp. 102,

103.)

F. The master of the vessel was not "in her service" as master

—

he did not remain in reserve for emergencies.

The District Court found that ''Captain Healy, the

master, and Captain Obert, the pilot, each did on the

Denali stand alternate watches of six hours on and six

hours off" as a matter of practice which was followed in

this instance (R. 5476).

Appellee admits that the master stood a regular watch

(Appellee's Main Brief p. 103).

G. Appellee's disregard of Sec. 2 frustrated the purpose of Con-

gress to insure safety at sea.

Congress enacted the three mate-watch mandate having

in mind that long watches created fatigue for navigating

officers and hazard for life and property.
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Captain Wescott testified that:

''It is obvious that an officer without having a rea-

sonable amount of rest not only endangers the lives

and property in their charge but any other vessel that

they may meet while under way." He said the Hardy

Bill "eliminates the out-of-date health-breaking sys-

tem of two watches on long runs, by providing that

there shall be a sufficient number of mates too, and

they shall stand in three watches while such vessels

are being navigated." (Appellants' Brief on Rehear-

ing, Appendix App. 52.)

Captain Wescott referred the Congressional Committee

to a decision by a Supervising Inspector who said that

to ask a captain ''to stand a regular watch of 12 hours

out of 24 besides doing the duty of a master is absolutely

v/rong" (Appellants' Brief on Rehearing; Appendix App.

54).

Captain Wescott advocated that the mates '

' should have

three watches, because in the pilot house it is very com-

fortable, and if a man is sleepy he is likely to go to sleep

* * they should have a reasonable amount of sleep * *"

(Appellants' Brief on Rehearing; Appendix App. 65).

Captain Wescott stated:

"But, Mr. Chairman, six hours on duty for an of-

ficer in foggy weather or in congested waters, is too

long for any man to be on the bridge and do his duty

properly." (Appellants' Brief on Rehearing; Ap-
pendix, App. 90.)

Captain Wescott quoted to the Congressional Committee

many letters; one of these said:

"I am very much in favor of the three-watch sys-

tem because with only two watches I believe an officer
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cannot do justice to himself or his employer while in

charge of a watch * *." (Appellants' Brief on Re-

hearing; Appendix, App. 101.)

Another letter quoted by Captain Wescott said:

^'I do not, on any basis, consider an officer as re-

liable when working under the two watch system as

those who stand three watches, for the reason that

he does not get adequate rest and sleep for the pre-

carious responsibility imposed upon him in preserv-

ing life and property on the high seas/' (Appellants'

Brief on Rehearing; Appendix, App. 102.)

Still another letter quoted to the Committee said:

^^I am pleased to say that there are very few

British steamers (personally I know of none) which

still have that out-of-date health-breaking system of

two watches." (Appellants' Brief on Rehearing; Ap-

pendix, App. 104.)

At the hearing the Committeee Chairman remarked:

^^How can a normal man get eight hours sleep

when there is only six hours off! Will you tell me
how a man can get eight hours sleep in one stretch

when he is only six hours off?" (Appellants' Brief

on Rehearing; Appendix, App. 83.)
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III.

APPELLANTS HAVE ESTABLISHED APPELLEE'S LIABILITY AS

A COMMON CARRIER.

A. Appellee admits receipt and non-delivery of appellants' cargo.

B. Non-delivery of appellants' cargo constitutes breach of the con-

tract of enfreightment and imposes liability upon appellee un-

less appellee can shov/ some legal excuse for such non-delivery.

(The Mohler, 21 Wall. 230, 233, quoted Appellants' Brief on

Rehearing, pp. 66, 67.)

C. Appellee has failed to show any legal excuse for non-delivery.

1. Appellee has offered only two excuses for its

failure to deliver appellants' cargo:

(1) Sea peril;

(2) Negligence of its sea servants.

2. The District Court correctly rejected the excuse

of sea peril. In finding No. XI the District Court

found that the loss was due to the failure of the

sea servants of the appellee to do what they

should have obviously done under the circum-

stances.

3. The negligence of appellee's sea servants does

not constitute any excuse because such negligence

is only a defense when a shipowner has exercised

due diligence to make his ship seaworthy. Such

is the language of the Harter Act.

(1) The immunity granted by the Harter Act,

section 3, is subject to a condition precedent

and the appellee is under a heavy burden

to establish performance of that condition,

viz., the exercise of due diligence to make
the vessel seaworthy. {The Wildcroft, 20'

U. S. 378; The Isis, 290 U. S. 333.)
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(2) Appellee lias not satisfied the condition

precedent of the Harter Act. It has not

shown that it manned the Denali as was

required by section 2 of the Act of May 11,

1918, respecting mates and masters.

D. Failure to obey the statute constituted want of due diligence.

In Hayes v. Michigan Central R. R. Co., Ill U. S. 228,

234, a statute which required that railroad property be

fenced as a precaution for public safety, was discussed

by the Supreme Court. The Supreme Court held that when

a Eailroad Company failed to provide a fence, ^'tlie omis-

sion of it is negligence '\

In Ramsauer v. United States, 21 F. (2d) 907, this

Court held that where a standard was provided by Con-

gress, no substitute could be indulged in.

In Martin v. Eerzog, 228 N. Y. 164, the Court of Ap-

peals of the State of New York, speaking through Judge

Cardozo, reversed a decision of a lower court because the

jury had been charged that the breach of the statute ivas

evidence of negligence. Judge Cardozo in his opinion

stated that the breach of the statute constituted negligence

in itself—see page 28 of our brief for a quotation from

his opinion. Please note that Judge Cardozo italicized the

word ^4s" in this quotation.

We emphasize this point because throughout its brief

appellee indulges in the mistaken argument that the dis-

obedience of a statute merely raises a presumption of

negligence. The true rule is that disobedience of a statute

is in itself negligence.
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Want of diligence and negligence are merely two ways

of expressing the same thought.

As Judge Cardozo said in Martin v. Herzog, negligence

constitutes falling ^^ short of the standard of diligence to

which those who live in organized society are under a duty

to conform". (Italics ours.) See also United States v.

Sims, 9 Fed. 443, 444.

In The Valentine, 131 Fed. 352, 355, it was held that

where a crew of a vessel customarily absented themselves

at night and this fact was known to the owners, the

owners had been guilty of want of due diligence to make

their vessel seaworthy and for that reason were not en-

titled to the benefit of the Harter Act. So also here when

appellee, the owner of the Denali, customarily permitted

its mates to stand watch contrary to law, and its master

to take the place of a mate contrary to law, it failed to

exercise due diligence to make the Denali seaworthy.

E. The Denali was in fact unseaworthy.

1. To be seaworthy a ship must be properly manned
for the contemplated voyage. (See Brief on Re-

hearing at p. 38.) In re Pacific Mail Steamship

Co., 130 Fed. 76.

2. Failure to have a crew required by statute con-

stitutes undermanning. (New York Marine No. 10

(CCA. 2) Unreported, Appendix, pp. 217, 221.)

3. A vessel insufficiently manned is unseaworthy.

{The Drill Boat No. 4, 233 Fed. 589, affU East-

ern S. S Corp. V. The Great Lakes Dredge, etc,

Co., 256 Fed. 497.)
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IV.

LIABILITY HAVING BEEN ESTABLISHED AND APPELLEE

HAVING FAILED TO SHOW THAT IT HAD ANY LEGAL

EXCUSE FOK ITS FAILURE TO DELIVER THE CARGO AT

DESTINATION IN GOOD ORDER AND CONDITION, IT CAN-

NOT NOW LIMIT ITS LIABILITY.

A. At the time of the stranding of the Denali appellee was

knowingly operating her in actual violation of a statute of the

United States.

1. This statute was known to the appellee as early

as April 1913. (See Appellants' Brief on Kehear-

ing pp. 23 to 27 where appellant discusses the

case of the SS Alameda, a vessel operated by the

appellee.)

2. It was immaterial whether the statute was known

to Mr. Wilson or to Mr. McKinstry, the two per-

sons whom appellant argues were the managing

officers of the appellee's fleet.

(1) Neither Mr. Wilson nor Mr. McKinstry was

an experienced steamship operator.

(2) Both Mr Murphy and Mr. Tracy, who were

experienced steamship operators and were

the actual operating managing officers of

the appellee. Both knew of the custom pre-

vailing on appellee's ships concerning bridge

watches.

Murphy was Superintendent of Maintenance and had

been Superintendent and Director of the appellee until

a few months before the disaster. Tracy was its General

Agent and had full charge of all the crews of the appel-

lee's vessels. He hired and discharged its crews. He ap-
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pointed a Port Captain. He falls strictly within the defini-

tion of what constitutes a Managing Agent, laid down in

the recent case of New York Marine No. 10. Such cases

as California Yacht Club of Los Angeles v. Johnson^ 65

F. (2d) 245, 247, are not in point. That case dealt with

the mere caretaker of a yacht club, and did not deal with

a managerial officer who had the sole authority to fire

and hire employees.

In addition to cases cited in appellants' briefs, see The

Fred E. Easier, 65 F. (2d) 589 (C. C A. 2), where knowl-

edge of a tug dispatcher held sufficient.

(3) See In re Phoenix Sand S Gravel Company
as Owner of the stake-boat Argent, 1940

A. M. C. 508. In this case Judge Hough
held that where a corporate owner erected

an unlawful light such owner cannot be

permitted to make the ignorance of its

managers and other defective supervision

of the corporate business a basis for the

defense of limitation. A copy of Judge
Hough's opinion in the Argent will be

handed to the court on argument. So also

here the ignorance of Mr. Wilson and of Mr.

McKinstry of the customary violation of

the watch statute is no defense. A violation

of a statute relating to personnel is more
serious than a violation of a statute relat-

ing to a light. The Union and The Dal-

zelline (Appellants' Brief on Rehearing, pp.

208-214).

(4) See also The Silver Palm, 94 Fed. 776; The
Vestris, 60 Fed. (2d) 273. Permitting such

a custom to exist constitutes privity.
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A. Causation.

1. There is ample evidence to show that want of

obedience to this statute may have been a con-

tributing cause to the Denali running upon the

rock off Zayas Island. Certainly appellee has not

shown that it was not the cause, much less that

it could not have been the cause.

(a) The finding of the District Court is that

both Zayas and Dundas Islands were seen

by Pilot Obert and Mate Lawton from 1:30

A. M. until the Denali stranded (Finding

XI).

(b) Obert navigated the Denali by his eyesight

and by landfalls (E. 2367). Obert was try-

ing to pick up the land to get his bearings

(R. 1914). He did not intend to run the ship

aground (R. 2016). True, appellee blames

the current for the stranding, but the Dis-

trict Court found that Obert and Lawton

knew the currents were variable and un-

predictable long before the Denali struck

the rock, and that they should have taken

precautions to avoid the effects of the cur-

rent (R. 5459).

(c) The District Court pointed out that ^' Obert

thought that the vessel had already passed

the reef^^ (R. 5478),

(d) Obert was condemned by the District Court

because he ^^knew or should have known of

the vessePs increasing danger long enough

before the time of the stranding to have

taken proper precaution against it'^ (R.

5480).



21

(e) Nevertheless Obert ran the Denali at full

speed on a rock which he knew was in his

path.

(f ) He did not even take the elementary precau-

tion of stopping or slowing down.

B. Appellee wrongfully charges appellants with abandoning the

findings of fact of this court.

We have not abandoned the findings of fact of this

Court as to the behavior of Obert and Lawton when ap-

proaching Zayas Island We think those findings of fact

of this Court are entirely correct. Nor do we think that

those findings are in any way inconsistent with the find-

ings No. XI of the District Court. In this Courtis state-

ment of the facts, the emphasis is upon the circumstances

that Obert did not see what he should have seen. In the

District Court's statement, the emphasis is upon failure

to take proper action when both Obert and Lawton knew,

or should - have known, that disaster was imminent. If

Obert saw what he should have seen, he was incredibly

dull in not taking the action which the situation required.

Certainly a reasonable inference from either situation is

that through some cause Obert and Lawton had become

incapable of doing what a normal man should have done

in the circumstances. See what this Court said in McGill

V. Michigan Co., 144 F. 788, in quoting from The Cygnet,

126 F. 742, at p. 746. Hence no matter where the emphasis

is to be placed, it is impossible to say that this incapacity

was not due to disobedience of the statute. If the statute

had been obeyed, and, if Obert and Lawton had been alert,

there was at least a chance that they would have known
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that their ship was in serious danger and that they would

have taken steps to avoid it Especially is this so when

such steps were elementary, viz., stopping and changing

course to avoid a known rock.

Under the facts, as emphasized by this Court, a pos-.

sible cause of the loss was the excessive strain of long

watch service which may have made the bridge officers

incapable of forming proper judgments.

The District Court emphasized that these two men failed

to stop and reverse when what they had experienced was

sufficient to inform them that their ship was in great peril.

Under the District Court's finding, it is clearly a pos-

sible explanation, and a probable one, that if the men had

been alert, as the District Court found they should have

been, they would have known that the ship was in danger.

They should have taken proper steps to avoid danger.

There was no excuse for their running the Denali upon

a rock which they knew was in their path. How can any-

one say that either of these states of dullness, the one

of the senses and the other of the mind, was not related

to the disobedience of the statute I

Statutes of this character are intended to avoid just

such states of dullness {The Dalzelline, Appendix p. 213;

O'Hara v. Luckenbach S. S. Co., 269 U. S. 364).

C. The only testimony in the case to which appellee can point as

showing that the violation could not have contributed to the

loss is that of Lawton where he says that Pilot Obert did just

what he v/ould have done.

Putting the most favorable interpretation for appellee

on this testimony, it does not establish that the long
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watches had not affected these men. Even if we should

grant that Lawton was a fresh man, as compared with

Obert, still Lawton was an inexperienced man as compared

with Obert. (Appellants' Main Brief, p. 37; Appellants'

Brief on Rehearing p. 31.)

Lawton did not consider that the Denali was in danger

imtil the vessel struck (R. 2442), although he had seen

both Zayas Island and Dundas Island long before she

stranded. What explanation can be offered for that cir-

cumstance, other than his incapacity or incompetence?

Indeed, his action was so inexcusable that the District

Court condemned him for gross negligence (R. 2531, 5476,

5479).
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D. For the reasons stated in New York Marine No. 10 (Appendix,

p. 217), it is impossible to say that if the captain had been

available the striking of the rock could not have been the re-

sult of the omission of the owners to obey the statute as to

the captain. The statute required the captain to be available

at all times.

E The Rule in The Pennsylvania.

1. The rule in The Pennsylvania is not confined to

collision cases

(1) The Act of May 11, 1918, was designed to

promote safety at sea, i.e., to protect life

and property in connection with the opera-

tion of vessels.

(a) In The Pennsylvania itself, 19 Wall.

(86 U. S.) 125, 136, the Supreme Court

stated that the rule covering the pre-

sumption of causation when there is

a violation of a statute is necessary

to enforce obedience to the mandate

of the statute.

New York and Liverpool U. 8. Mail Steamship Co. v.

Rumhall, 21 How. 372, cited by appellee, is to the same

effect. In that case the Court stated that the rules to

prevent collision were framed and administered to pre-

vent disaster and ''to afford security to life and property

exposed to such dangers; and public policy, as well as

the best interests of all concerned, require that they should

be constantly enforced in all cases to which they apply."

Congress framed the three-watch statute to prevent

three dangers (a) collision, (b) fire, (c) running on a

rock. See O'Hara v. Luckenhach S. S. Co., 269 U. S. 364.
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Public policy requires that this statute should be en-

forced in this case, because Congress intended that it

should be enforced to prevent just such a disaster as that

which occurred to the ''Denali'\

There is nothing in any of the other cases cited by ap-

pellee which is at variance with the foregoing. Appellee

suggests that the rule applies only where two vessels are

moving and are navigating with respect to each other.

But in Clapp v. Young, Fed. Cases No. 2786, cited by

appellee, we find that the vessel which was condemned

was not moving. She was at anchor.

It is also stated in appellee ^s brief that the statute does

not relate to the internal economy of the ship. Appellee

forgets The Eagle Wing, (135 F. 826, 832, aff'd. 162 F.

882) and The Hennj 0. Barrett. (CCA. 3) (161 F. 481,

485) cited by the majority opinion of this Court, both of

which relate to statutes dealing with the internal economy

of ships.-

See also The City of Baltimore, 282 F. 490 (C C A. 4),

where the Court said:

^'It is incumbent upon her to show not only that

the absence of a licensed master did not enter into

the occurrence, but that it could not have done so.''

In Burley v. Compagnie de Navigacion Francaise, 194

F. 335 (C C A. 9), affirming 183 F. 166, the rule was ap-

plied to an ordinance of the City of Tacoma.

Parsons on Maritime Law is cited. But Parsons does

not go to the extent which appellee contends. Indeed,

Parsons cites Waring v. Clark, 5 How. 441, 465, which

dealt with a statute of the United States which required
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a vessel to carry signal lights. Mr. Justice Wayne, who

wrote the majority opinion in that case, was, perhaps,

the first member of the Supreme Court to state the

Admiralty Rule as to causation. He made it clear that in

admiralty the burden to show a disconnection between

violation of a statute and subsequent diaster, was upon

the violator. In Waring v. Clark, Mr. Justice Wayne

merely reiterated what he had said in the early case of

Bulloch V. The Lamar, Fed. Cas. No. 2129. There he

said:

^^Not carrying one or more signal lights, then, in

the way required, is the neglect of a proper precau-

tion conducing to the safety of others. Besides sub-

jecting the captains and owners to the penalty of

two hundred dollars, which may be recovered by suit

or indictment, it will throw upon the owners of steam-

boats the berthen of proof, to show that collisions

which may occur, under such circumstances, are not

owing to such neglect. I would require from them

the same proofs, under like circumstances, in the case

of a boat being swamped by the swell of a steamer,

made by her rapid passage through the water. ^'

The statute is a safety statute—see Appellee's Brief

on previous hearing, p. 130 (top of page). Judge Wayne

had no doubt that the rule to be enforced in these cases

is in no essential way different from the rule to be en-

forced against a steamboat which because of high speed

swamps another vessel with her swells. Swamping of a

vessel is not a collision. There is no physical contact in

such a case; there is nothing to suggest a collision.

AVhence comes the idea that the rule is limited to collision

cases? The true reason for the rule is safety.
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Compare The Madison, 250 F. 850, 852 (C. C. A. 2),

where the Rule in Tlie Pennsylvania was applied to other

than statutory faults.

F. The authorities are all against the appellee.

1. It is signiticant that appellee has been unable to

produce a single case in which it is held that the

rule in The Pennsylvania is applied only to col-

lision cases.

2. We have cited a number of cases where the issue

was brought to the attention of the Courts. In

some of these cases the Courts have applied the

rule to other than collision cases.

3. Where they have failed to decide that particular

issue, the Courts have been careful to point out

that, either the statutes were not applicable, or

the loss did not result from failure to obey the

statute.

4. Even the appellee admits that the M. M. Chase,

37 F. 708, is against it.

It still persists, however, in calling that case a District

Court case. He does this despite the reference which shows

that it was affirmed on appeal (Brief on Rehearing p. 52).

5. Appellee ignores the dictum of this Court in

The Princess Sophia, 61 Fed. (2d) 3:i9, 347,

evidently on the theory that the views of former

judges of this Court, unless devoted to a point

actually decided, are entitled to no respect. This

is a novel doctrine.

Appellee disregards what this Court said in Pugei

Sound Navigation Co. v. Nelson, 41 Fed. (2d) 356, as to
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the rule being an Admiralty Rule rather than a Collision

Rule.

He does not discuss the statement of the rule in The

Martello, 153 U. S. 64, at p. 65, where the Supreme Court

emphasized the presumption of causation which followed

the breach of a statute.

Appellee gives a distorted interpretation of Richelieu

Navigation Co. v. Boston Marine Ins. Co., 136 U. S. 408.

The correct interpretation of this case is given in Ap-

pellants^ Brief on Rehearing at pp. 47-50.

By what curious reasoning appellee reaches the con-

clusion that bridge cases are collision cases, is not made

clear. It produces no definition as to what constitutes a

collision, although appellants called attention to Le-

high & Wilkesbarre Coal Co. v. Globe S Rutgers Fire Ins.

Co., 6 Fed. (2d) 736, 740, where the classic definition from

Spencer on Marine Collisions (Appellants' Brief on Re-

hearing, p. 55) is quoted.

If movement of both vessels is essential to bring the

rule into operation, then obviously the bridge cases do

not fall within the rule. But even appellee impliedly con-

cedes that the bridge cases fall within the Rule in The

Pennsylvania.

Since our brief was prepared. Judge Goddard has de-

cided The Morro Castle case, in which he recognized that

the Rule was applicable to a fire case. (Copies of Judge

Goddard 's opinion will be handed to the Court on the oral

argument.)

Appellee dismisses PeopWs Coal Co. v. Second Pool

Coal Co., 181 F. 609 (Appellants' Brief on Rehearing,
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p. 55) on the theory that it dealt with a statute which

by its terms made omission to follow the statute negli-

gence. The cases are divided on the exact meaning of the

statute, but Judge Orr did not resort to an interpretation

which was open to controversy. He decided the People's

Coal Co. case unhesitatingly on the ground that the Rule

in The Pennsylvania was applicable. There was no con-

troversy on that point.

G. Appellee ignores the language of the Supreme Court in The

Martello, 153 U. S. 64, viz., that failure to obey a statutory

requirement to equip a vessel raises a presumption "which

attends every fault connected with the management of the

vessel, and every omission to comply with a statutory require-

ment, or with any regulation deemed essential to good sea-

manship".

1. The reason for the rule could not be more plainly

stated, i.e., the reason is that the statute m.ust be

obeyed because it relates to a practice which

Congress considered essential to good seaman-

ship.

2. ^*A weary man is infinitely more dangerous than

a defective pipe or an obscured light, because he

is unfit to discover the unfitness of the inanimate

object''. {The Dalzelline, Appendix, p. 213.)

3. A presumption in connection with a statute, such

as the three watch statute, designed to prevent

weariness, is of great strength. A violator of that

statute must produce strong evidence to over-

come the presumption that the violation of the

statute could not cause a subsequent loss. {The

Martello, 153 U. S. 64.)
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4. Here there is an absence of evidence botli as to

whether the violation of the statute did, or could

have, caused the loss.

Appellee itself recognized that the rule was really a

presumption, because in his petition for a rehearing, it

refers to the Brussels Convention and to the fact that

the Brussels Convention was intended to abolish this

presumption. Because of its misunderstanding of the situa-

tion relative to the Brussels Convention, it no longer

stresses that argument. (See Appellants' Brief on Eehear-

ing pp. 69 and 70.)

H. The contention of appellee that The Pennsylvania rule has no

relation to a case of limitation is put at rest by the decision of

the Circuit Court of Appeals for the Second Circuit in New

York Marine No. 10.

As pointed out by this Court in the majority decision,

there is no reason which supports any such contention.

For, as this Court said. Congress never intended to give

a shipowner limitation when the shipowner was habitually

disregarding a mandate of Congress. There is nothing

sacrosanct about limitation of liability.

It is true that the limitation statutes were passed for

the benefit of shipowners, but as Marsden says, it is

equally true that they are in derogation of the natural

right of justice:

^^The principle of limited liability is that full in-

demnity, the natural right of justice, shall be abridged

for political reasons.'' Marsden on Collision, 9th ed.

page 165, quoting Dr. Lushington in The Amalia

(1863), 1 Moo. P. C. N. S. 471, 473.
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The Supreme Court in The Main v. Williams, 152 U. S.

122, 132, said:

*^The English courts have held, very properly we
think, that these statutes should be strictly con-

strued. '

'

The Court later in the same paragraph quoted the fol-

lowing passage from the judgment of Lord Justice Brett

in Chapman v. Royal Netherlands Nav. Co., 4 P. D. 157,

184:

^^A statute, for the purposes of public policy, dero-

gating to the extent of injustice, from the legal rights

of individual parties, should be so construed as to

do the least possible injustice. This statute, whenever

applied, must derogate from the direct right of the

shipowner against the other shipowner * * * it should

be so construed as to derogate as little as is possible

consistently with its phraseology, from the otherwise

legal rights of the parties. '

'

I. The intimation at page 67 of appellee's brief that the rule in

The Pennsylvania is only applied to the international rules of

the road is clearly opposed to authority.

The Thielheh, 241 F. 209, 216 (C. C. A. 9), a decision

of this Court, related to inland rules.

Burley v. Compagnie de Navigation Francaise, 194 F.

335 (C. C. A. 9) ; 183 F. 166. The rule applied to an ordi-

nance of the City of Tacoma.

People's Coal Co. v. Second Pool Coal Co., 181 F. 609.

The rule applied to a statute relating to sunken obstruc-

tions.
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The Teaser y 246 F. 219. The rule applied to long hawser

regulation.

The Eagle Wing, 135 F. 826. The rule applied to a stat-

tute requiring a ship to have a licensed mate.

The City of Baltimore, 282 F. (C. C. A. 4) 490. The rule

applied to a regulation requiring a licensed master

The Hercules, 80 F. 998. The rule applied to the Stand-

By statute.

Dorrington v. City of Detroit, 223 F. 232 (CCA. 6).

The rule applied to the bridge statute. See other cases

in our brief relating to bridges.

See also The Henry 0. Barrett (C C A. 3) 161 F. 481,

485. Lack of a mate and of a lookout held to be a viola-

tion of a statute and sufficient to invoke the rule. The

Court said:

^'This practice of an unlicensed watch which the

captain had been pursuing that night and for a month

past was in violation of Rev. St. § 4438 (U. S. Comp.

St. 1901, p. 3034), and evidences not only his disre-

gard of due safeguards, but also the necessity of

self-exculpatory proof on his part. 'The failure to

comply with statutory requirements and regulations

has frequently received the severest condemnation of

the courts, and, when such an omission is clearly

established, the presumption is that it did contribute

to the collision, unless the contrary is obviously ap-

parent, and this presumption attends every fault con-

nected with the occurrence, and a further obligation

is imposed to show, not only that it probably did not

son contribute, but that it could not have done so.'
''
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IV.

THE FAILURE TO OBEY THE STATUTE CONSTITUTED

PERSONAL NEGLECT OF THE APPELLANT.

A. The argument at the end of appellee's brief as to personal con-

tract is irrelevant.

Appellee tliere merely sets up a man of straw, to knock

liim down. We have made no suggestion that there was a

personal contract in this case.

B. Appellants' position is that appellee was guilty of personal

neglect.

In Richardson v. Harmon, 222 U. S. 96, 106, the Su-

preme Court stated that the Limitation Acts left an owner

liable for his own neglect. Cited with approval by the

Supreme Court in Pendleton v. Benner Line, 246 U. S.

353, 356, and in American Car S F. Co. v. Brassert, 289

U. S. 261, 264.

C. The position of appellants is that there was personal neglect of

appellee when it permitted a violation of the Act of May 11,

1918.

This argument is akin to the argument under the head-

ing dealing with Liability, viz., that because there was

failure to deliver the cargo in like good order and condi-

tion as when shipped, there is liability. Appellee's excuse

for non-delivery is negligence and appellee has not shown

that it was not associated with that negligence.

The ''Denali" was not a seaworthy ship, because she

was not manned with three mates whom the owner in-

tended would stand in three watches, and because she



34

did not have a master whom the owner intended would

remain in reserve for necessity. Thus appellee personally

neglected to see that she was seaworthy. This was a per-

sonal neglect of the appellee. In re Phoenix Sand & Gravel

Co., as oivner of the stake-boat ''Argent'', 1940 A. M. C.

508. (A copy of this decision will be handed this Court on

oral argument.)

In these circumstances it follows from the reasoning

of the Supreme Court in The Edivin I. Morrison, 153 U. S.

199, that this unseaworthiness was the cause of the loss,

unless by clear testimony, free from conjecture, appellee

can demonstrate that unseaworthiness was not the cause.

No such clear proof has been offered in this case. This

rule of law places liability on the appellee and throws the

burden of proof as to causation on appellee, entirely

aside from the rule in The Pennsylvania.

D. Appellee's criticism of appellants' use of The Cygnet, 126 Fed.

742, is in reality a criticism of this Court.

A reading of McGill v. Michigan S. S. Co., 144 F. 788,

shows that the quotation from The Cygnet, 126 F. 742,

used by appellant, was lifted by them from the opinion

of this Court in McGill v. Michigan S. S. Co., 144 F. 788.

True, the Cygnet was not a limitation case; but McGill v.

Michigan S. S. Co. was a limitation case. It makes no dif-

ference, however, whether The Cygnet was a Harter Act

case, a towing case, or any other kind of a case. The re-

marks in that case are applicable to any case where negli-

gence is so gross, as was the case here, that it raises the

inference that there was an antecedent cause which pro-
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duced that negligence. That is to say, when there is a gross

omission of duty, under circumstances such as existed

here, a presumption arises that the men guilty of such

omission are not competent, or are incapacitated. As a

practical matter, such an omission throws the burden

upon the shipowner to show that the shipowner himself

was not personally at fault. Here, when Obert and Law-

ton failed to take note of visible land marks, or to act

when they should have had ample warning, there was such

a gross omission of duty as to raise the inference that

they had been rendered unfit for service. Men in full

possession of their faculties do not run their vessel at

full speed upon known rocks when they can see shore land

marks.

V.

APPELLEE'S REMARKS CONCERNING EARL & STODDART v.

ELLERMAN'S WILSON LINE, 287 U. S. 420, ARE BESIDE

THE POINT.

In Earl & Stoddart v. Ellerman's Wilson Line, 287 U. S.

420, the Supreme Court was dealing with a case where

the mere fact of unseaworthiness was being discussed. All

the court held in that case was that the mere fact of un-

seaworthiness did not establish personal neglect. In the

footnote at 287 U. S. 427, it clearly appeared that the

Supreme Court did not disturb the many decisions which

it there cited which hold that where an owner fails to

act when there was a duty on his part to act there is

personal neglect. In the present case there was a duty on

the part of the appellee to act because the statute consti-
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tilted a mandate which required the appellee to provide

three mates who should stand in three watches and that

the appellee should provide a master who should at all

times be in the service of the ship as a master. Failure

to perform that duty constituted personal neglect.

VI.

APPELLEE'S ARGUMENT THAT THE COMMON LAW RULE OF

CAUSATION SHOULD BE APPLIED IN THIS CASE IS

AGAINST ALL OF THE AUTHORITIES.

This question was put at rest in Lie v. San Francisco

S P. S. 8. Co., 243 U. S. 291, a case which went to the

Supreme Court from this Court. Moreover, in Puget

Sound Co. V. Nelson, 41 F. (2d) 356, 357, in The Thiel-

heh, 241 F. 209, and in numerous other cases, this Court

has repeatedly pointed out that the rule in Admiralty,

where the breach of the mandate of a statute is involved,

places the burden upon the violator to show that his breach

could not have caused the loss. The distinction between

the common law rule and the Admiralty rule is admirably

stated in People's Coal Co. v Second Pool Coal Co., 181

Fed. at p. 611 (Appellants' Brief on Eehearing, p. 55).

Appellee's comments (Appellee's Reply Brief on Ee-

hearing, pp. 29 et seq.) on Martin v. Herzog, 228 N. Y.

164, ignore the obvious fact that in Martin v. Herzog the

Court of Appeals of the State of New York was dealing

with a common law case and not an admiralty case.

Appellee clings to his misinterpretation of Southern

Pacific Co. V. U. S., 72 Fed. 212, 215. It is true that in
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that case in the District Court an erroneous judgment

was delivered. Judge Hand, speaking for the Appellate

Court which affirmed the decision, avoided the path fol-

lowed by Judge Woolsey in the District Court. A similar

misinterpretation of Judge Hand's decision as that in-

dulged in by appellee was made the ground of a petition

for a rehearing by the losing side in New York Marine

No. 10. Appellants tile with this Court a copy of that peti-

tion. The Circuit Court of Appeals for the Second Circuit

received that petition and, after considering it, denied

a rehearing of New York Marine No. 10. That court ob-

viously did not share appellee's view concerning the mean-

ing of its decision in Southern Pacific Co. v. U. S,

VII.

APPELLEE ARGUES THAT THE PRESUMPTION UNDER THE

RULE IN THE PENNSYLVANIA IS DOUBLE BARRELLED:

(1) A PRESUMPTION OF NEGLIGENCE, AND (2) A PRE-

SUMPTION OF CAUSATION.

The distinction which appellee attempts to draw between

a presumption of negligence and one of causation does

not appear in the books. We have shown that in Hayes v.

Michigan Central R. R. Co., Ill U. S. 228, 234, the viola-

tion of a statute requiring a fence was held to be negli-

gence per se. See, also. The Martello, 153 U. S. 64, 74, 75,

as to a foghorn, and Waring v. Clark, 5 How. 441, 464,

465, as to signal lights. In that case, the Supreme Court

pointed out that the act of the 7th of July 1938 (5 Stat.

304), requiring steam vessels to carry signal lights, was

'*a proper precaution conducing to the safety of persons
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and property". The neglect of that precaution, or of any

other requirement of the statute, threw ^'upon the master

and the owner of a steamboat by whom the law has been

disregarded, the burden of proof, to show that the injury

was not the consequence of it.''

The true rule is that to omit, wilfully or heedlessly,

safeguards prescribed by law is negligence in itself. Mar-

tin V, Herzog, 228 N. Y. 164. Therefore the Rule in The

Pennsylvania does not involve any presumption as to neg-

ligence. The Rule is concerned only with a presumption

as to causation.

VIII.

APPELLEE'S CHARGE THAT APPELLANTS HAVE BEEN GUILTY

OF MISaUOTATION IS UNFOUNDED AND IN FAIRNESS

SHOULD BE WITHDRAWN.

The charge made at page 83 of appellee's reply brief

that we have been guilty of a misquotation from CuUen

Fuel Co. V. W. E. Hedger, Inc., 290 U. S. 82, is heedlessly

made. An examination of our brief discloses that we did

not quote from that case. In stating the conclusion of

the Court, we used our own language, and we feel certain

that appellee will now withdraw its charge (Appellants'

Brief on Rehearing, p. 71).
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IX.

THE FINDING THAT FAULT IN NAVIGATION WAS THE SOLE

CAUSE OF THE STRANDING IS ERRONEOUS AS A MATTER

OF LAW.

A. We refer the Court to our discussion of this subject in Appel-

lants' Brief on Rehearing at pp. 71-75.

Respectfully submitted for Appellants,

T. Catesby Jon^es,

Lane Summers,

Proctors for Appellants, Pacific Coast

Coal Company, et al.,

J. Charles Dennis,

Frank A. Pellegrini,

Proctors for United States of America,
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ence to General Order No. 13 and to appellants'

argument in support of the application of the Rule

of the Pennsylvania on the issue of limitation

under the Limitation Statute.

I.

At pages 11 and 12 appellants state that General

Order No. 13 recognizes the incompetency of the

junior mates ^^to stand their regular watch by

themselves and in full charge."

The majority opinion of this <30urt construed this

order as prohibiting the junior officers from navi-

gating the vessel and in effect excluding them from

the ship's servic-e during any period when said

order was applicable. Predicated upon this con-

struction the majority opinion holds that the order

commanded a violation of the Act and that this

was with '^privity and knowledge" of the ship-

owner.

We submit that neither construction of this order

is correct. These junior mates are licensed by the

Bureau of Marine Inspection and Navigation as

being qualified to act in their respective capacities

iu the waters of Alaska ; they were not licensed to

act as pilots in the inland waters or passages of



Alaska. To obtain a pilot's license from the Bu-

reau it is necessary that they have in addition to

navigating experience, personal knowledge of land-

marks in the inland waters of Alaska, which can

only be obtained by personal experience. The evi-

dence shows that the only reason for these junior

officers ever being in the pilot house in excess of

their regular watches was to obtain this personal

knowledge of local landmarks in order to qualify

them as pilots.

Pilots are not required by the vessel's certificate

but in fact are carried not only on all commercial

vessels, but by all Naval vessels navigating these

waters. The purpose and practice of carrying pilots

is shown in The Alameda case (App. Br. Reh. App.

pp. 199-205). These men ^^ possess special knowl-

edge as to the inside passages * * * not possessed by

the general run of mates,'' and for this special

knowledge they are paid extra compensation. While

the pilot is on watch he directs the courses, but

all other navigational details such as taking bear-

ings, checking compasses, etc., are performed by

the junior mates w^hile they are on watch. This is

also the universal practice on all Naval vessels oper-

ating in Alaskan waters (Ap. 2888, 2907, 2917-18,

2954,3321).



This custom of carrying pilots by reason of their

special knowledge for the sole purpose of addi-

tional safety was approved by the Department of

Commerce in The Alameda case. There the pilot

stood watch, assisted by the mate, under identical

circumstances as was condemned by the majority

of this court as being a violation of the watch

statute. The Acting Secretary of Commerce re-

ferred to this practice as '^a custom long in vogue

in the Alaska service."

On the voyage of the DENALI this order was

only effective on the watch on which the vessel

was lost, as on previous days she was navigating

the open waters of the Pacific.

As to *' privity or knowledge"—this order was

issued by Capt. Glasscock while temporarily acting

as port captain during the 1934 strike. It was

never referred to the management prior to issu-

ance because it was purely ^'cautionary" and 'Hell-

ing them to carry out something that has been a

uniform practice." (Ap. 1247.) Such routine or-

ders were never referred to the management (Ap.

1255) and were first called to the general manager's

attention at the trial herein (Ap. 1245.) If in-

tended, as construed by this court, it would have

required the manager's approval (Ap. 1255).



Here, a precautionary order to invoke compli-

ance with a long continued custom, designed solely

for additional safety, and expressly approved by

the Secretary of Commerce, has been construed by

this court as a deliberate command to violate the

watch statute—and as grounds for denial of lim-

itation.

The intent of the order is clear,—to provide

greater safety by using special knowledge of pilots

while navigating inland or pilotage waters. Cer-

tainly there is no evidence (or contention by ap-

pellants) of '^bad faith" or wilful intention to

violate the statute.

II.

At pages 30 and 31 appellants refer to cases

purporting to express the view of the English courts

that the limitation statute of that country is to be

strictly construed. Whatever may be the English

rule in relation to the English Limitation Statute,

the settled rule in this country is that our Lim-

itation Statute is to be both construed and admin-

istered liberally in the interest of the shipowner

(Pet. Reh. p. 128, et seq.).

As in their answering brief and at the oral argu-

ment appellants fail to respond to the shipowner's
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position that there is no place for the application

of the Rule of the Pennsylvania on the issue of

limitation.

In admiralty, as at common law, liability for

negligence or unseaworthiness arises as a general

rule only when a complaining party is able to sus-

tain the burden of proving (1) that the defending

party has violated some duty owed to him (i. e.,

negligence), and (2) that such violation has actu-

ally caused a loss (i. e., causation) (Reply Br. of

Appellee on Reh. p. 33, et seq.).

The procedural rule, now known as the Rule of

the Pennsylvania, existed prior to the decision in

The Pennsylvania, 19 Wall. 125, 80 U. S. 125 (1873).

In the early cases, prior to the enactment of the

rules of the road into statutes, a libelant in a

collision case was required to prove negligence by

proving that the respondent vessel had violated

some customary rule of the road generally followed

by mariners (i. e., negligence), whereupon the re-

spondent vessel had the burden of showing that the

violation did not cause the collision (i. e., causa-

tion). This change in the ordinary burden on

causation was said to result from the necessity in

collision cases of requiring each vessel to abide by

all of the customary rules of the road so that each
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vessel could be certain of the movemeiitB of the

other. In The Pennsylvania^ a statutory rule of

the road was violated, thus establishing negligence,

and thereupon the burden, as before, was upon the

respondent vessel of showing that the violation did

not cause the collision (Reply Br. of Appellee on

Eeh. p. 37, et seq.).

The Rule of the Pennsylvania is a procedural

rule applied in collision cases on the issue of lia-

iUify only. If the offending vessel fails to prove

that a violation of a rule of the road (statutory or

non-statutory) did not cause the collision, she is held

liable—but not because in fact such violation did

cause the collision, but because the offending vessel

is unable to show that it did not. That is the rule

of The Pennsylvania,

On the issue of limitation in which the Limitation

Statute is to be construed and administered liber-

ally, the shipowner has the burden of showing what

was the cause of the loss and that it was without

privity or knowledge thereof. In this case the dis-

trict court and Judge Matthews have found the

cause of the loss to be a fault or error in navigation,

of which the shipowner was without privity or

knowledge. The majority opinion, by a misappli-

cation of the Rule of the Pennsylvania on that issue,
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has held, that in addition to such proof, (which in

and of itself excludes all other causes) the ship-

owner as a further condition to limitation must

show that the alleged violation of the Act could not

have contributed to the stranding. Not only is this

not a liberal construction and administration of the

Limitation Statute, but in effect reads into the Lim-

itation Statute a further condition precedent to lim-

itation not found therein.

It would have been quite proper for appellants

to have raised an issue of fact as to the cause of

the stranding by proof of causation (such as fa-

tigue) from the alleged violation of the Act, as was

attempted to be done in relation to alleged defective

compasses, and insufficient charts, but appellants

offered no proof of such alleged causation. Having

failed to offer proof opposing the evidence of the

shipowner that the stranding was due to fault or

error in navigation, the finding of the district court

should be affirmed and limitation granted.

Respectfully submitted,

LAWRENCE BOGLE,
CASSIUS E. GATES,
EDWARD G. DOBRIN,
STANLEY B. LONG,
BOGLE, BOGLE & GATES,

Proctors for Appellee,
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ATTORNEYS OF RECORD
JAMES S. TRUITT,

of Juneau, Alaska, Attorney General of

Alaska, and Attorney for Plaintiff.

JOHN A. HELLENTHAL,
of Juneau, Alaska, Attorney for defendant.

In the District Court for the Territory of Alaska,

First Judicial Division, at Juneau.

No. 4083-A

TERRITORY OF ALASKA,
Plaintiff,

vs.

ALASKA JUNEAU GOLD MINING COMPANY,
a Corporation,

Defendant.

COMPLAINT
Comes now the above named plaintiff. Territory

of Alaska, and complains of the said above named

defendant, Alaska Juneau Gold Mining Company, a

corporation, and for cause of action alleges

:

I.

That the said above named defendant is a corpo-

ration organized and existing under and by virtue

of the laws of the State of West Virginia, and nt
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all times hereinafter mentioned was authorized to do

business in, and was engaged in the mining business

at, or near, Juneau, Alaska; and that at all times

hereinafter mentioned or referred to the said de-

fendant had in its employ in connection with its

mining operations at or near Juneau, Alaska, more

than five employees.

II.

That at all times hereinbefore or hereinafter men-

tioned the said defendant was operating a mine at

or near Juneau, in the Territory of Alaska, under a

contract with all of its employees and the Territory

of Alaska to pay compensation to its said employees

for injuries sustained, and to their beneficiaries in

case of injuries causing death arising out of and in

the course of their employment, according to the

provisions of the '^Workmen's Compensation Act

of Alaska", to wit. Section 2161, Compiled Laws of

Alaska, 1933, as amended by Chapter 84, Session

Laws of Alaska, 1935. [1*]

III.

That on the 30th day of October, 1935, one Eu-

gene Quackenbush was an employee of the said

above named defendant, and on said date was in-

stantly killed while in the performance of services

for the said defendant as a bulldozer in the said

defendant's mine at, or near, Juneau, Alaska.

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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IV.

Plaintiff further alleges that from statements

made by the defendant in its ^^ Employer's Report of

Serious Accident", to the Supervising Mining Engi-

neer for the Territory of Alaska, imder date of No-

vember 9, 1935, a copy of which report is hereto

attached, marked Exhibit ^^A'', and made a part

hereof, that the said above named Eugene Quacken-

bush, employee aforesaid, thus killed while in the

employ of the said above named defendant, as above

alleged, was a citizen of the United States and re-

siding at the time of his death in the City of Juneau,

Alaska; that the said deceased was unmarried and

died, as above alleged, intestate, leaving no children,

nor father, nor mother, nor dependents or statutory

beneficiaries.

V.

That by reason of the premises and the law in

such cases made and provided, the said above named
defendant^ Alaska Juneau Gold Mining Company, a

Corporation, is justly due and owing to the said

plaintiff. Territory of Alaska, the compensation pro-

vided for under the provisions of Sub-section 8, of

Section 2161, Compiled Laws of Alaska, 1933, as

amended by Section 4(8), Chapter 84, Session Laws
of Alaska, 1935, the sum of Pour Thousand Dollars

($4,000.00).

VI.

That the plaintiff has demanded payment of the

aforesaid sum as compensation for the death of the

said Eugene Quackenbush, pursuant to the statute
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above cited, but the said defendant has failed, ne-

glected, and refused to pay the same, or any part

thereof; [2]

Wherefore, The plaintiff pravs judgment against

the said defendant for the sum of Four Thousand

Dollars ($4,000.00), together with interest thereon

at the rate of eight per centum (8%) per annum

from date of said judgment until j)aid, and for its

costs herein and on account hereof laid out and ex-

pended.

JAS. S. TRUITT
Attorney General for Alaska

and Attorney for the plaintiff.

United States of America,

Territory of Alaska—ss.

John W. Troy, being first duly swoni, deposes and

says, that he is the duly appointed, qualified and

acting Governor of Alaska; that he has read the

above and foregoing complaint, knows the contents

thereof, and believes the same to be true.

JOHN W. TROY
Governor for Alaska.

Subscribed and sworn to before me, this 8th day

of July, A. D., 1937.

J. G. K. TOUSSANT
Notary Public in and for

Alaska.

My Commission exipres May 17, 1938. [3]
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PLAINTIFF'S EXHIBIT ^^A''

Territory of Alaska

Department of Mines

EMPLOYERS' REPORT OF SERIOUS.
ACCIDENT

Mail this report to the Office of Commissioner of

Mines, Juneau, Alaska, within ten days after acci-

dent. If disability lasts longer than ten days (in-

cluding day of injury, Sundays and holidays) sub-

mit on the form provided for that purpose report as

to condition of injured employee on first day of

each ensuing month until disability ceases.

Employer

:

1. Name of operating company Alaska Juneau

Gold Mining Co.

2. Address Juneau, Alaska.

3. Name of mine or plant Alaska Juneau Gold

Mining Co.

4. Location of mine or plant Jimeau, Alaska.

Time:

5. Date of accident October 30, 1935. Hour of

day About 8:45 o'clock P. M.

6. Date disability began Fatal.

7. Date injured person returned to work

8. Date disability ceased

9. Time lost by injured as result of accident

Injured Person:

10. Name of injured person Eugene Quacken-

bush.
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11. Age 28. Nationality U. S. A. Does be

speak English Yes.

12. Occupation when injured Bulldozer.

13. How long employed in position occupied

when injured About 3% months.

14. Length of experience in and about mines

About 2 years.

15. Average earnings per week $47.95.

16. If fatal accident, give names, relationships

and addresses of dependents left and indicate num-

ber of children under 16 years left dependent

Ernest Quackenbush, Brother, Pequot, Minnesota.

No dependents.

Give name and address of nearest relative As

above.

Has she (or he) been notified of the fatality Yes.

The Injury:

17. Give nature and extent of the injury—Neck

broken, skull fractured, jaw bone v/as shattered and

the upper part of chest crushed,

18. Was first aid rendered No. If so, by whom

19. Was medical assistance given No. Name of

physician

20. Length of time elapsing between injury and

arrival at home or hospital Remains taken to

Carter's Mortuary.

The Accident:

21. Give exact location in or about mine or plant

where accident occurred Alaska Juneau Mine at

#19 Bulldoze Chamber #5 Cone.
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22. Was the accident due to the carelessness of

the injured or other person No (Yes or No). If so,

explain how -

23. Describe the accident fully. (Use separate

sheet or back of this form for reply if necessary.)

See affidavit attached hereto.

24. Give the principal cause or causes that led to

the accident. (Use separate sheet or back of this

form for reply if necessary.)

25. State whether or not any known physical

condition in or about the part of the mine or plant

where the accident occurred, such as unsuitable or

defective machinery or appliances; lack of proper

safeguards; inadequate ventilation or illumination

or other working conditions, including laxity of

supervision, was a contributing cause of the accident

No (Yes or No). If so, explain how. (Use separate

sheet or back of this form for reply if necessary.)

26. Give names of persons under whose super-

vision injured employee was working at the time of

accident

:

Contractor

Foreman Fred Newman.

Shift Boss R. J. Boyd.

Superintendent A. L. Riendeau.

Date of this report November 9, 1935.

The above report was prepared by Hector McLean
from Shift Boss and A. L. Riendeau report.

Title Employment Agent.
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The above report is approved by L. H. Metzgar.

Title General Superintendent.

(Approval must be by the operator, personally, or

by his official representative in charge of the entire

mine or plant when the accident occurred.)

Chapter 51, Session Laws of Alaska, 1917

Sec. 5. Whenever a fatal or serious accident oc-

curs in any mine, it is the duty of the person in

charge thereof to immediately notify the inspector

of the mining inspection district wherein such mine

is located, in the quickest manner possible. * * * If

the inspector cannot immediately be present in case

of fatal or serious accident occurring, it is the duty

of the owner or person in charge of the mine to have

Avritten statements made by those witnessing the

same and sworn to. In case no person was present

at the time of the accident, then the verified state-

ments of those first present after \he accident m.ust

be taken, and such statements must be forvN^arded to

the inspector.

A second report, statin 2: when the injured re-

turned to his regular employment, shall be made to

the inspector in case of a serious accident. A written

report of all minor accidents shall be made promptly

to the inspector, which shall briefly describe the acci-

dent and shall state the number of days the injured

was incapacitated from performing his regular

duties.

[Endorsed] : Filed July 9, 1937. [4]



Alaska Juneau Gold Min. Co. 9

[Title of District Court and Cause.]

DEMURRER
Comes now the defendant, and demurs to the com-

plaint of the plaintiff herein on the ground that the

same does not state facts sufficient to constitute a

cause of action.

J. A. HELLENTHAL
Attorney for Defendant.

Service accepted this 3 day of August, 1937.

JAMES S. TRUITT
Attorney for Plaintiff.

[Endorsed] : Filed Aug. 3, 1937. [5]

[Title of District Court and Cause.]

ANSWER
Comes now the above named defendant, and for

answer to the complaint of the plaintiff herein, ad-

mits, denies, and alleges as follows:

I.

Referring to the allegations of Paragraph I of

the Complaint, the defendant admits each and every

allegation in said Paragraph I contained.

II.

Referring to the allegations of Paragraph II of

the complaint, the defendant admits that at all times

mentioned in the complaint, the defendant was oper-
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ating a mine at or near Juneau, in the Territory of

Alaska ; but the defendant denies that it was operat-

ing said mine or was in any wise obligated under

a contract with all of its employees or with the Ter-

ritory of Alaska or with any or all of them to pay

compensation to its employees for injuries sus-

tained, or to their beneficiaries in case of injuries

causing death arising out of or in the course of their

emplo5nnent, or otherwise, according to the pro-

visions of the Workmen's Compensation Act of

Alaska referred to in the complaint, or otherwise. In

this connection, however, the defendant avers that

it did not reject the Alaska Workmen's Compensa-

tion Act in the manner provided in said Act, or

otherwise, or at all. [6]

III.

Referring to the allegations of Paragraph III of

the complaint, the defendant admits each and every

allegation in said Paragraph III contained.

IV.

Referring to the allegations of Paragraph IV of

the complaint, the defendant admits the same.

V.

Referring to the allegations of Paragraph V of

the complaint, the defendant denies each and every

allegation in said Paragraph V contained.

VI.

Referring to the allegations of Paragraph VI of

the complaint, the defendant admits the same.
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First Affirmative Defense

And the defendant further answering and by the

way of affirmative defense alleges : That at all times

herein mentioned, it was operating a mine at or

near Jimeau, Alaska, in which approximately one

thousand men were employed; that it did not reject

the Workmen's Compensation Act in the manner

provided in said Act, or otherwise; that the said

Eugene Quackenbush, mentioned in the complaint,

met death by accident while engaged as an employee

of the defendant; that at the time of his death he

left no dependents; that the defendant paid as fu-

neral expenses the sum of One Hundred Ninety Five

($195.00) Dollars, but made no other or further

payments by reason of the provisions of the Alaska

compensation Act.

Second Affirmative Defense

And the defendant further answering and by way
of affirmative defense alleges: That the act under

which this proceeding is brought, to wit : Chapter 84

of the Session Laws of 1935, the same being an act

entitled, ''An Act to amend Sections 2161, 2162,

2172, Compiled Laws of Alaska 1933, relating to

the payment of compensation to injured w^orkmen,

etc.", more especially [7] in so far as it relates to

the payment of compensation or other monies to

the Territory of Alaska in the cases in said act

specified, is void and of no effect in that the title

violates the provisious of the Organic Act provid-

ing: ''No law shall embrace iT>ore than one subject
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wMch shall be expressed in the title", in this

(1) that the title of the act is insufficient for any

purpose (2) in that the act contains more than one

subject (3) in that the provisions of the act to

which objection is made—that is to say, the pro-

visions relating to the payment of compensation or

other money to the Territory of Alaska, are not

within the scope of the title of the act, and not ger-

mane to the subject expressed therein (4) and that

the above mentioned portions of the act are void

for the further reason that they violate the pro-

visions of the act of Congress dated January 30,

1886, which provides that Territories are prohibited

by acts of this character from '^changing the law of

descent," (5) and that the portions of said act

w^hich relate to the payment of compensation to the

Territory, or the payment of other money to the

Territory, the same being the portions of the act

upon which this action is based, are void and of no

effect in that they violate the Constitution of the

United States, more especially in this: That they

provide for the taking of private property from thci

defendant without compensation, that they deprive

the defendant of property and liberty without due

process of law; and that they impose a condition

upon the right of private contract, which amounts

to a deprivation of property and liberty without due

process; and further, that the provisions referred

to deny to the defendant the equal protection of

the laws.



Alaska Juneau Gold Min, Co. 13

And in this connection the defendant further

avers : That the provisions of the act above referred

to, which form the basis of this action and which

relate to the payment of compensation or other

money to the Territory of Alaska, are void in that

they violate the provisions of the Organic Act read-

ing as follows: [8]
''"^ ^ * all taxes shall be uniform upon the

same class of subjects and shall be levied and

collected under general laws, and the assess-

ments shall be according to the actual value

thereof. No tax shall be levied for territorial

purposes in excess of one per centum upon the

assessed valuation of the property therein in

any one year."

Third Affirmative Defense

And the defendant further answering and by way

of affirmative defense alleges : That there is no con-

tract relating to the matters and things referred to

in the complaint between the Territory and the de-

fendant, and that no contractual relations with

reference to the matters and things referred to in

this action exist between the Territory and the de-

fendant, or arise between the Territory and the

defendant by reason of the provisions of the Alaska

Compensation Act ; and that there is no considera-

tion for any contract between the Territory of

Alaska and the defendant relating to the matters

aud things referred to in this action, however such

contract might arise; and that the Territory of
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Alaska cannot maintain this action under the laws

of Alaska as a third party for whose benefit a con-

tract w^as made between the defendant and the de-

ceased, Eugene Quackenbush, or otherwise, in that

there is no privity of contract between the defendant

or the said Eugene Quackenbush and the Territory

of Alaska, the plaintiff herein.

Wherefore, the defendant prays that this action

be dismissed and the plaintiff take nothing by

reason thereof.

J. A. HELLENTHAL
Attorney for the Defendant.

United States of America,

Territory of Alaska—ss.

L. H. Metzgar, being first duly sworn on oath de-

poses and says: That he is the General Superin-

tendent and Agent of the defendant corporation,

and that he makes this verification in its behalf;

That he has read the foregoing Answer and knows

the contents thereof, and that the same is true as

he verily believes.

L. H. METZGAR

Subscribed and sworn to before me this 19th day

of August, 1937.

[Seal] DOROTHY RUSSELL
Notary Public in and for the Territory of Alaska.

My Commission expires

[Endorsed]: Filed Sept. 1, 1937. [9]
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[Title of District Court and Cause.]

PLAINTIFF'S DEMURRER TO DEPEND-
ANT'S ANSWER AND AFFIRMATIVE
DEFENSES.

Comes now the above named plaintiff, Territory

of Alaska, and demurs to Defendant's answer filed

in said above entitled Court and Cause, and for

grounds of demurrer, alleges:

I.

That Paragraph II of said defendant's answer is

ambiguous, a negative pregnant, and does not state

facts sufficient to constitute a defense or counter-

claim.

II.

ip That Paragraph V of said defendant's answer

does not state facts sufficient to constitute a defense

or counterclaim.

III.

Plaintiff demurs to the defendant's ansvv'er and

each paragraph contained therein, not admitting

said plaintiff's complaint, including defendant's I,

II and III, alleged affirmative defenses on the

ground that it appears on the face of said answer

that the allegatiouv^ contained therein and in said

affirmative defenses are not sufficient to constitute a

defense or counterclaim.
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Wherefore, plaintiff prays judgment against the

said defendant in pursuance of its complaint now on

file in said Court and Cause.

JAMES S. TRUITT
Attorney General for Alaska

and Attorney for Plaintiff.

Service of the above and foregoing demurrer ac-

cepted, and receipt of copy thereof acknowledged

this 7th day of September, 1937.

J. A. HELLENTHAL
Attorney for the Defendant.

[Endorsed] : Filed Sept. 7, 1937. [10]

[Title of District Court and Cause.]

MINUTE ORDER
Now at this time the Court denied plaintiff's de-

murrer as to defendant's Second Affirmative De-

fense. Other matters not being passed on.

May 21, 1938. [11]

[Title of District Court and Cause.]

ELECTION TO STAND ON DEMURRER.

Comes now the plaintiff and respectfully repre-

sents: That whereas this action was based upon an

Act of the Territorial Legislature referred to in the

pleadings herein, and whereas the defendant by

Answer challenged the validity and constitutionality
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of said Act as shown by the Answer, and whereas

the plaintiff demurred to the Answer so challeng-

ing the validity of said Act, and whereas the Court

held said Act to be invahd and unconstitutional,

and overruled said Demurrer, to which ruling and

order of the Court the plaintiff duly excepted, which

exception was allowed, the plaintiff now elects to

stand on the ruling so made by the Court without

])leading over.

JAMES S. TRUITT *

Attorney General for Alaska

and Attorney for Plaintiff.

[Endorsed] : Filed Jmi 15, 1938. [12]

I

[Title of District Court and Cause.]

MOTION FOR JUDGMENT ON THE
PLEADINGS.

Comes now the defendant and respectfully repre-

sents to the Court that thm action was based upon

an Act of the Territorial Legislature described in

the pleadings, the validity and constitutionality of

which said Act was challenged by the defendant in

its Answer, to which said Answer the plaintiff de-

murred; whereupon the Court held said Act to be

invalid and unconstitutional, and over-ruled said

Demurrer. Thereupon and thereafter the plaintiff

elected to stand on said rulings over-ruling said De-

murrer without pleading over.
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Now comes the defendant and moves the Court

for judgment on the pleadings.

J. A. HELLENTHAL
Attorney for the Defendant.

Service accepted this ^5th day of June, 1938.

JAMES S. TRUITT
Attorney for Plaintiff.

[Endorsed] : Filed Jun. 15, 1938. [13]

[Title of District Court and Cause.]

OPINION.

The Territory of Alaska, as plaintiff, has filed in

this court a series of actions against the Alaska

Juneau Gold Mining Company, a corporation, same

being nimibered 4083-A, 4084-A, 4085-A, 4086-A,

4087-A and 4088-A, by which it seeks to recover in

favor of the Territory and against the defendant,

under the provisions of Sections 2161-2162 and 2172

C. L. A. 1933, know^n as the Alaska Workmen's

Compensation Act, as amended by Chapter 84,

S. L. A. 1935.

The complaints in each of these cases allege in

substance that the defendant was operating a mine

at or near Juneau in the Territory of Alaska, under

a contract with all its employees and the Territory

of Alaska to pay compensation to its said employees,

or their beneficiaries, for injuries sustained, arising

out of or in the course of their emplo;\nment, causing
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disability or death, according to the provisions of

the Workmens' Compensation Act of Alaska, to-wit,

Section 2161, C. L. A. 1933, as amended by Chap-

ter 84 S. L. A. 1935.

The complaints then allege that the named em-

ployee [14] of defendant was killed in the course

of his employment, and that by reason thereof and

of such Workmens' Compensation Act the defend-

ant is indebted to the plaintiff for the compensation

provided for under the provisions of said act, in

various amounts up to the maximum of $4,000.00;

that the plaintiff has demanded payment of the

amounts sued for as compensation to the Territory,

but that said defendant has failed, neglected and re-

fused to pay the same or any part thereof.

In each of said cases the defendant filed its de-

murrers to plaintiff's complaints, but subsequently

abandoned the same without presentation, and filed

its Answers thereto, substantially admitting the

facts set forth in plaintiff's several complaints, but

denying that it was operating under any contract

with the Territory or its employees to pay them

compensation and denying all liability thereunder.

The defendant then pleads three identical separate

Affirmative Defenses to each of plaintiff's com-

plaints. To these affirmative defenses the plaintiff

has demurred.

In 1929 the Legislature of Alaska passed what

is know^n as the Workmens' Compensation Act of

Alaska, the title of which reads as follows

:
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aAn act relating to the Measure and Re-

covery of compensation of injvired employees

in all business occupation, work, employment

and industries employing five or more employees

in the Territory of Alaska, except domestic

service, agriculture, dairying and the operation

of railroads as common carriers, and relating

to the compensation of designated beneficiaries

where such injuries result in death, defining

and regulating the liability of employers to

their employees in connection with such busi-

ness and industries, * * * repealing all acts and

parts of acts in conflict with this act and de-

claring an emergency. ??

In 1935 the Legislature amended this act by the

enactment of Chapter 84 of the Session Laws of

1935, the [15] title of the amendatory act reading

as follows:

^^An Act to amend Sections 2161, 2162 and

2172 of the compiled Laws of Alaska, 1933, re-

lating to the payment of compensation to in-

jured workmen, etc.

This amendment provides in substance for certain

payments to be made to the Territory of Alaska in

cases where a deceased employee leaves no bene-

ficiaries, and for certain other payments in case the

beneficiaries are of certain classes. Where there are

no beneficiaries it is provided by the amendatory

act of 1935 that the employer pay, in addition to the

funeral expenses and hospital expenses of the de-
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ceased employee, the sum of $4,000.00 into the Ter-

ritorial Treasury to be credited to current appro-

priations for allowance to aged residents. Other

lesser sums are required to be paid into the Terri-

torial Treasury, to be credited to current appropria-

tions for allowance to aged residents, where the de-

ceased employee leaves a wife or children, or a father

or a mother, or both, who are aliens.

The pertinent parts of the amendatory act as-

sailed by the defendant in its answers to these sev-

eral causes of action are those which provide for

.additional compensation to be paid to the Terri-

tory, and that such amounts shall be credited to the

current appropriation for allowance to aged resi-

dents, as for example ; it is provided in sub-section 8

of Section (4) :

^^And in addition thereto shall pay to the

Territory the sum of $4,000.00 to be covered

into the Territorial Treasury and credited to

the current appropriation for allowance to aged

residents. '

'

The validity of these parts of the amendatory act

is assailed by the defendant in its first, second and

third affirmative defenses as void and of no effect

in that they violate the provisions of our Organic

Act and the Fourteenth [16] Amendment to the

Constitution of the United States.

In its Second Affirmative Defense the defendant

alleges:

^^And the defendant further answering and by

way of affirmative defense alleges: That the act
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under which this proceeding is brought, to-wit:

Chapter 84 of the Session Laws of 1935, the same

being an act entitled, 'An Act to amend Sections

2161, 2162, 2172, Compiled Laws of Alaska, 1933,

relating to the payment of compensation to injured

workmen, etc.,' more especially in so far as it re-

lates to the payment of compensation or other

monies to the Territory of Alaska in the cases in

said act specified, is void and of no effect in that the

title violates the provisions of the Organic Act pro-

viding: 'No law shall embrace more than one subject

which shall be expressed in the title/ in this,

(1) that the title of the act is insufficient for any

purpose (2) in that the act contains more than one

subject (3) in that the provisions of the act to Avhich

objection is made—that is to say, the provisions re-

lating to the payment of compensation or other

money to the Territory of Alaska, are not within the

scope of the title of the act, and not germane to the

subject expressed therein (4) and that the above

mentioned portions of the act are void for the further

reason that they violate the provisions of the act of

Congress dated January 30, 1886, which provides

that Territories are prohibited by acts of this

character from 'changing the law of descent,'

(5) and that the portions of said act which relate

to the payment of compensation to the Territory,

or the payment of other money to the Territory, the

same being the portions of the act upon which this

[17] action is based, are void and of no effect in

that they violate the Constitution of the United
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States, more especially in this: That they provide

for the taking of private property from the de-

fendant without compensation, that they deprive

the defendant of property and liberty without due,

process of law; and that they impose a condition

upon the rights of private contract, which amounts

to a deprivation of property and liberty without due

process; and further, that the provisions referred

to deny to the defendant the equal protection of the

laws.

And in this connection the defendant further

avers : That the provisions of the act above referred

to, which form the basis of this action and w^hich re-

late to the payment of compensation or other money

to the Territory of Alaska, are void in that they

violate the provisions of the Organic Act reading asi

follows

:

^" ^ * all taxes shall be uniform upon the same

class of subjects and shall be levied and col-

lected under general laws, and the assessments

shall be according to the actual value thereof.

No tax shall be levied for territorial purposes

in excess of one per centum upon the assessed

valuation of the property therein in any one

year.' "

Boiled down to their elementals the principal

questions raised under defendant's second affirma-

tive defense and on the argument of plaintiff's de-

murrer thereto, and to which we shall devote our

attention, are these:
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1st. That the act is void and of no effect in that

the act contains more than one subject, contrary to

the provisions of the Organic Act providing '^No

law shall embrace more than one subject, which shall

be expressed in the title."

2d. The provisions relating to the payment of

[18] compensation or other money to the Territory

of Alaska are not within the scope of the act and

not germane to the subject expressed therein, and

3d. That the so-called compensation which the

act requires the employer to pay to the Territory is

not ^' compensation" but is in reality a tax laid on

the employer for purposes other than those ex-

pressed in the act, viz. to create a ^^fund for allow-

ance to aged residents," and is illegal because it is

contrary to the provisions of Section 9 of the

Organic Act providing ^'All taxes shall be uniform

upon the same class of subjects and shall be levied

and collected under general laws, and the assess-

ment shall be according to the actual value

thereof;" and in contravention of the Fourteenth

Amendment to the Constitution of the United States.

Considering the first and second of these questions

together, the portions of the act objected to deal with

payment of compensation to the Territory, whereas

the section of the compiled laws sought to be

amended deals solely with payment of compensation]

to injured workmen and their dependents.

Under our Organic Act an act of the legislature

must not only embrace one single subject, but that

subject must be expressed in its title. This, the act
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in question fails to do. Here the original act pro-

vides for the payment of compensation to injured

workmen and their dependents, whereas the amend-

ment seeks to provide for the payment of certain

sums by the employers to the Territory in cases

where the workman dies leaving no known heirs, or

where he dies leaving heirs or beneficiaries of cer-

tain classes, and that the sums so paid by the em-

ployers shall be paid in to the Territorial treasury

and ^^ credited to the current [19] appropriation for

allowance to aged residents."

The payment of a tax to the Territory for old

age pensions is entirely outside the title of the origi-

nal act and not germane to it, and the amendment

being merely an act ^^to amend (the original act)

Sections 2161, 2162 and 2172 C. L. A. 1933 relating

to the payment of compensation to injured work-

men, etc." did not increase the scope of the original

act, ^vhich was in itself insufficient to support the

amendment.

The law in this repect is summarized in 25 R. C. L.

836, as follows:

^^In a few jurisdictions the constitutional

provision that a statute shall contain but one

subject which shall be expressed in the title,

has been held merely directory to the members

of the legislature, and while operative on their

consciences, relates only to bills during their

progress through the legislative body, so that a

failure to comply with it does not affect the

validity of a law which is otherwise duly en-
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acted. But the view that this provision is merely

directory seems to conflict with the fundamental

principle of constitutional construction that

whatever is prohibited by the constitution, if

in fact done, is ineffectual. And the vast pre-

ponderance of authority holds such provisions

to be mandatory and that a failure to comply

with them renders a statute void. There can, of

course, be no question of the mandatory char-

acter of such a provision where the constitution

in which it is contained provides in effect that

its provisions are mandatory and prohibitive,

luiless declared to be otherwise by express

words.''

Our Organic Act expressly declares:

^^No law shall embrace more than one sub-

ject, which shall be expressed in its title.''

Thus we see that the above wording of our Organic

Act is in itself mandatory, and lest there be con-

fusion as to whether or not it is intended to be

mandatory, the same paragraph of our Organic Act

(Sec. 9) further provides:

''AH laws passed or attempted to be passed

by such legislature in said territory inconsistent

with the provisions of this section, shall be null

and void." [20]

It is therefore apparent that the above quoted pro-

vision of our Organic Act is mandatory; that the

amendatory act contains more than one subject

which is not expressd in its title ; and that the dis-
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puted part of such amendatory act is not within

the scope either of the original act or its title and

not germane to the subject expressed therein.

In the case of Adams vs. Acme White Lead &

Color Works, 148 N. W. 485, L. R. A. 1916-A p.

283, the Supreme Court of Michigan had before it

a question as to whether or not lead poisoning came

within the purview^ of the provisions of the compen-

sation act. The compensation act of Michigan is

entitled,

^'An act to protect the welfare of the people

of this state relating to the liability of their

employers for injuries or death sustained by

their employees, providing compensation for the

accidental injury to, or death of employees, and

methods for the payment of the same, estal)-

lishing an industrial accident board, defining

its powers, providing for a review of its awards,

making an appropriation to carry out the pro-

visions of this act, and restricting the right to

compensation or damages in such cases to such

as are provided by this act."

The Supreme Court there held that since the act

provided for compensation for accidental injury or

death to its employees it did not apply to lead

poisoning, which is an occupational disease and

not an accident. The Court said

:

^^If it were to be held that the act was in-

tended to apply to such diseases, it would, in so

far as it does so, be unconstitutional and in
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yiolation of Section 21 of Article 5 of the Con-

stitution of this State, which provides that ^no

law shall embrace more than one subject which

shall be expressed in its title.' That the act, if

it were held to apply to and cover occupa,-

tional diseases, is unconstitutional in so far as

it does so, is shown by the fact that the body

of the act would then have greater breadth than

is indicated in the title. A careful analysis

of the title of the act shows that the controlling

words are, ^providing compensation for acci-

dental injury to or death of employees.' No
compensation is contemplated except for such

injuries. The prefactory words are generally

dependent upon the above quoted clause. The

only compensation provided is for ^accidental

injury to or death of employees,' and the last

clause of the title restricts the right to com-

pensation or damages in such cases, ^to such

as are provided by this act.' " [21]

It will be noted that the provisions of the con-

stitution of Michigan are identical with the provi-

sions of our Organic Act above quoted. The ques-

tion decided was, however, a much closer one than

the question now before the Court under the Alaska

law, for, in the Michigan case, the title to the act

did cover injuries sustained by employees, and it

was contended by the plaintiff in the case that lead

poisoning was an injury within the meaning of the

title of the act. In the Alaska act, however, the act

goes completely outside the scope of the act and
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its title and provides for something wholly foreign

to both the scope and purpose of the act, viz. the

payment by the employer of certain sums to the

Territory, to be used for old age pensions. (To the

same effect see Jesse Rowe v. Richards and the City

of Watertown L. R. A. 1915-E S. D p. 1069)

The language used in the text of Ruling Case

Law, Vol. 25 R. C. L. 870 Sec. 115, is again par-

ticularly pertinent. It is there said

:

'^Where an amendatory act changes the en-

tire object and character of the law as by

changing it from the exercise of the police

power to the exercise of the taxing power of

the state, the title of the act amended will not

serve as the title of the amendatory act. An
amendment absolutely prohibiting the sale of

intoxicating liquors is not within the title of

the act amended which states that it is to

regulate such sales. An act to amend a section

of a previous act which contains subjects not

expressed in the title of either the amending

act or the original act is imconstitutional. The

constitutional requirement is violated by an act

which, under a title purporting to amend cer-

tain particular sections of another statute,

alters the subject matter of a different section

to which no reference is made in the title.''

In support of this principle the case of Vernor vs.

Secretary of State, 146 N. W. 338 is cited. The

court there held that an amendatory act, in the
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title of which is stated that it was an act to amend

certain sections of an automobile [22] registration

act, was not sufficiently broad to cover a tax on

automobiles; and that the amendatory act changed

the entire purpose and object of the original a,ct

without changing its title, and as such violated the

constitutional provision that no law shall embrace

more than one subject, which shall be expressed in

the title.

In United States vs. Howell, 5 Alaska 578, the

Court had before it the Act of 1915 extending the

provisions of the eight-hour law adopted by the

previous legislature to placer mining. The title of

the original eight-hour act limited its application to

lode mining. The amendatory act extended it to

placer mining, without changing the title. The pro-

vision extending the act to placer mining was held

void because not embraced within the title. In that

case the court said

:

^^The fact that a title is broader than the

act is not fatal, but the scope of the act is

necessarily confined to the express limitation

set forth in the act itself. So in this act, by

the provisions in section two ^providing how-

ever that this act applies to all metalliferous

lode mining only^ is not capable of amendment

under the same title so as to include all kinds

of mining and reduction processes. Following

this line of investigation it is found that the

title of the amendatory act enumerates eleven

kinds of employment, while section one would
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broaden the scope to fifteen, and section two

extends the number to sixteen by adding ^un-

derground placer mining', all under the title of

the original act/'

The Court then quotes approvingly from Preston

vs. Stover in 70 Neb. 632, 97 N. W. 812, wherein it

is stated in the syllabus:

^^ Under the old as well as under the present

constitution, where the title to a bill is to amend

a particular section of an act, no amendment

is permissible which is not germane to the sub-

ject matter of the original section.''

The reasons for this rule are set out very cogently

by the Supreme Court of Washington in Percival

et al. vs. [23] Cowychee and White Hollow Irriga-

tion District et al., 46 Pac. 1035, in these words

:

^^But it will not do to sustain legislation

which is so foreign to the subject matter em-

braced in the title that one could read such title

without having his attention in any manner

directed toward the legislation attempted to be

embraced thereunder. The title may be as broad

as the legislature sees fit to make it and there-

under any special legislation as to any subject

relating to the general matter thus broadly em-

braced in the title, sustained, but when it sees

fit to adopt a restricted title and thereunder

attempt to enact such provisions not fairly

within such restricted title, such provisions

cannot be given force by reason of the fact
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that it would have been competent for the legis-

lature to have adopted a more generic title and

thereunder properly including all of the provi-

sions of the a,ct. The object of such constitu-

tional provisions is two-fold; First, to prevent

4og-rolling legislation'; and second, to require

such a title that one reading it would have his

attention directed to every subject matter in the

act."

In ^^The Borrowdale", 39 Fed. 376, Judge Deady

more fully explains the reasons for this limitation

on the powers of the legislature, in these words

:

^'Mr. Cooley, after an examination of all the

authorities, sums up the object and purpose of

such provisions thus: ^It may, therefore, be as-

sumed as settled that the purpose of these pro-

visions was; first, to prevent hodge podge or

log-rolling legislation; second, to prevent sur-

prise or fraud upon the legislature by means

of provisions in bills of w^hich the title gave no

intimation and which might therefore be over-

looked and very carelessly and unintentionally

adopted; and third, to fairly apprise the

people, through such publication of legislative

proceedings as is usually made, of the subjects

of legislation that are being considered, in or-

der that they may have an opportunity of being

heard therein by petition or otherwise, if they

shall so desire.'

The makers of our fundamental law were

dealing with conditions as they knew them to
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exist. In theory, legislators inform themselves

carefully and laborionsly of the effect of the

la.ws upon which they vote. In practice they do

not. Laws are often passed by their title alone.

They are very rarely referred to in publications,

official or otherwise, prior to their passage, ex-

cept by their titles. Knowing this fact and ac-

cepting it, and with the design of making the

[24] best of it, our constitution makers gave

their mandate intending to obviate as far as

possible the evils resulting from this lax way of

doing business."

See also:

People V. Hills, 35 N. Y. 449,

People V. Briggs, 50 N. Y. 553,

Tingiie v. Village of Pt. Chester, 4 N. E. 625,

People V. Gadway, 28 N. W. 101,

St. ex rel Potter v. King Co., 96 P. 156,

St. ex rel Seattle Elec. Co. v. Superior Court

King County, 68 P. 957,

Nat. Association of Creditors v. Brown, 103

P. 275,

Cornell v. McAllister, 249 P. 959.

Nor does the addition of ^^etc." add anjrthing to

the title of the amendatory act. Judge Cooley in

his work on Constitutional Limitations, after refer-

ring to and reviewing the decisions of the courts

upon this subject, says on page 177 et seq. of the

fourth edition:

^^One thing, however, is very plain, that the

use of the word ^ other purposes' which has
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heretofore been so common in the title of acts,

with a view of covering anything and every-

thing, whether connected with the main pur-

pose indicated in the title or not, can no longer

be of any avail where these provisions exist.

As was said by the Supreme Court of New
York in a case where these words had been

made use of in the title of a local bill: ^The

words '^for other purposes'' must be laid out

of consideration. They express nothing and

amount to nothing as a compliance with this

constitutional requirement. Nothing which the

act could not embrace without them can be

brought in by their addition.'
"

We find many cases in the books wherein the

courts have upheld statutes providing that where

employees left no heirs or beneficiaries the em-

ployer should pay a certain amount to be placed

in a rehabilitation fund for the rehabilitation of

employees, and like purposes of the act in question,

as in Sheehan Co. vs. Schuler, 265 U. S. 371 ; Home
Accident Insurance Co. vs. Industrial Commission,

269 P. (Arizona) 501; Yosemite Lumber Co. vs.

Industrial Accident Commission, 204 P. (Cal.) 226,

Salt Lake City vs. Industrial Commission, 199 P.

(Utah) 152.

However we find no cases that go as far as the

[25] statute in question. The theory of workmen's

compensation laws is that industry should bear the

burden of its own accidents, but we find no cases

where the court have required the employer to con-
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tribute to those injured otherwise than in industry,

and certainly no cases which require the employers

to contribute to the support of ^^aged residents''

regardless of their emploj^nient, as is provided in

the amendatory act in question. In the most liberal

interpretations of these acts we find this limitation

scrui)ulously followed. For instance,—in Home
Accident Insurance Co. vs. Industrial Commission,

cited supra, the Supreme Court of Arizona had be-

fore it a statute which provided for the payment

of compensation, in those cases where there were

no dependents, of a fixed sum to the state, to be

placed in a fund to be used for the rehabilitation

of those ^'disabled in industry or otherwise/'^

The court held that the legislature could, under

the police powder, ena,ct legislation to provide com-

pensation for those disabled in industry, and held

that this included rehabilitation, and to the extent

that the fund was to be used for rehabilitation of

those disabled in industry it was held valid, but that

the added words ^^or otherwise" should be stricken

from the statute in order to make it valid.

The California courts have been among the most

liberal in their interpretation of laws of this char-

acter, but even they adhere strictly to the principle

enunciated by the Supreme Court of Arizona.

In Yosemite Lumber Co. vs. Industrial Accident

Commission, 204 P. (Cal.) 226, the legislature of the

State of California had as part of the workmen's

Italics in this Opinion are by the Court.
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compensation act, enacted a section under which

employers were required to [26] pay $350.00 in

cases where there were no dependents. This amount

w^as to be paid to the Treasurer of the state and by

him placed in a fund to be used primarily for the

rehabilitation of injured employees generally. The

law also contained a provision under which the sur-

plus was to be used for some other purpose. The

court held that the payment of compensation to the

state under the circumstances mentioned is not

payment of compensation to injured employees or

their dependents, and hence void as not within the

purview of the act.

In this connection the court said:

^'The true intent of the act is to provide for

the creation of a general fund for the insurance

bureau of the Industrial Accident Commission.

* * * It is therefore apparent that when we

have ascertained the kind and character of the

disputes that may arise under the legislation

authorized by the first part of the section we

have found the limits beyond which the judicial

power and jurisdiction of the Industrial Acci-

dent Commission can not go. * * *

In so far as the act purports to exact from'

employers a sum to be used by the State for

disabled workmen in general, it is, in reality,

a taxing law and revenue measure. It requires

any employer to pay to the state the sum of

$350.00 whenever one of his workmen who has

no dependents is killed by an injury received
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in the course of his employment, and the fund

thus raised is to be used for vocational re-edu-

cation of workmen not connected in any way

with such employment, and the surplus, if any,

to go to pay the expenses of the State in carry-

ing on the department or bureau administered

by the Industrial Accident Association, all of

which are public purposes. This is purely a tax.

A tax is a charge upon persons or property to

raise money for public purposes. A tax includes

every charge upon persons or property imposed

by or under the authority of the legislature for

public purposes,"

and as such that it could not be sustained as a tax

because it lacked uniformity.

It has often been said by our courts that work-

men's compensation acts, to be constitutional must

not be arbitrary, unreasonable or fundamentally

unjust or oppressive. [27]

Also it is undisputed that the Territory can pro-

ceed under its taxing power to raise money to meet

the expenses of government, but in order to make

this exaction valid as a tax it must be in an act

separate and apart from other acts, because taxa-

tion is a special subject of legislation and must con-

form to our Organic Act and other laws applicable

thereto.

The legislature of the State of New Jersey passed

an act very similar to the Alaska statute, and the

constitutionality of this statute was attacked in

Bryant vs. Lindsay et al. 110 A. 823.
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The statute required the employer to pay, in addi-

tion to the expenses of the last sickness and burial,

the sum of $400.00 to the State Commissioner of

Labor to be used as part of a frnid to pay the ex-

penses of conducting the State Labor Bureau, an-

other state agency, and in passing on it the couii

said

:

''The real question is whether the state can,

in view of the 14th amendment to the Federal

Constitution, constitutionally tax as a class, all

employers who employ workmen having no

dependents who would be entitled to compensa-

tion in case of fatal accident. Such a tax has

manifestly no relation to the police power. It is

plainly not a property tax, and when we con-

sider that it is restricted not merely to employ-

ers generally who have in their employ work-

men with no dependents entitled to claim, but

employers of that character who are within sec-

tion two of the compensation act, we reach a

tenuity of classification that seems to us to de-

prive the class of any logical validity and of all

substantial basis. (Citing Southern Railway Co.

V. Green, 216 U. S. 400)

Prom another standpoint the act seems to be

simply a taking of the property of this class of

employers without any compensation therefor.

They are, in effect, penalized for employing men

or women who are without dependents qualified

to claim compensation * * * We are clear that

it is an attempted exercise of the power of
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taxation which runs counter to our constitu-

tional system, both national and state, and that

it cannot be supported on that theory or on any

other that has been suggested. The result is

that there must be a judgment for the defend-

ant." [28]

In Jmiiata Limestone Co. v. Fagley, 42 L. R. A.

(Penn.) 442, the Supreme Court of Pennsylvania

had under consideration an act imposing a tax on

all employers of unnaturalized persons at the rate

of three cents per day per person; and the Court

said

:

^^The tax is an arbitrary deduction from the

daily wages of a particular class of persons.

Now the equal protection of the laws declared

by the 14th amendment to the constitution

secures to every person within the jurisdiction

of a state exemption from any burdens or

charges other than such as are equally laid

upon. all others imder like circumstances. Un-

equal exactions in every form or under any

pretense are absolutely forbidden and of course

unequal taxation, for it is in that form that op-

pressive burdens are usually laid. We think it

equally clear that the act offends against our

own constitutional mandate ^All taxes shall be

uniform upon the same class of subjects, etc'

It is very apparent from the act itself that the

pretended classification of the subjects of taxa-

tion is arbitrary and illegal; but in addition t(^
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that it directly and intentionally discriminates

against members of the same class and creates

an inequality among them. Further conunent is

unnecessary/'

There has been cited to me only one case pur-

porting to uphold an act like the Alaska Act in ques-

tion, and that is the case of Pacific Employers Ins.

Co. et al. vs. Pillsbury et al., 14 Fed. Supplement

156. Here the Court had under consideration the

Federal Longshoremen's Act, requiring a thousand

dollars to be paid in to the United States Treasury

in cases where there were no dependents, and this

money placed in a fund from which additional com-

pensation was to be paid to injured workmen that

come under the act. This case does not, however,

sustain the plaintiff's contention, nor support its

theory in this case. The additional compensation

required to be paid is to be used for the benefit of

injured workmen that come under the act, and not

for some purpose entirely outside of the act, such as

a payment into the Territorial treasury for [29] al-

lowance to aged residents, as provided by the act

under consideration.

The act in question is assailable for other reasons,

but these we find it unnecessary to discuss and I

have purposely refrained from citing or discussing

many authorities cited, in the interest of brevity.

It follows that the demurrer of plaintiff to de-

fendant's second affirmative defense must be over-

ruled, and it is so ordered.
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Dated at Juneau, Alaska, September 24th, 1938.

GEO. F. ALEXANDER,
Judge.

[Endorsed] : Sep. 24, 1938. [30]

In the District Court for the Territory of Alaska,

First Judicial Division, at Juneau.

No. 4083-A.

TERRITORY OF ALASKA,
Plaintiff,

vs.

ALASKA JUNEAU GOLD MINING COMPANY,
a corporation,

Defendant.

JUDGMENT.

This matter coming on to be heard on the motion

of the defendant for judgment on the pleadings, and

it appearing to the Court that this action is based

upon an Act of the Territorial Legislature for

Alaska referred to in the Pleadings herein ; that the

validity and constitutionality of said Act was duly

challenged by the defendant and the question of

its validity and constitutionality duly raised by the

defendant in its Answer herein, to which answer the

plaintiff demurred. Whereupon, the Court held said

Act to be invalid and imconstitutional and over-

ruled said demurrer. That, thereupon, the plaintiff
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duly elected to stand on said ruling so made, with-

out pleading over; and that, thereupon, the defend-

ant duly made its motion for judgment on the

pleadings, which said motion is sustained by the

Court, to which action of the Court the plaintiff is

allowed an exception.

Now, therefore, the Court being duly advised in

the premises, it is ordered and adjudged that the

plaintiff's complaint herein be dismissed and that it

take nothing by reason thereof, and that the defend-

ant recover judgment against the plaintiff for its

costs and disbursements to be taxed at $

Done in open court this 24 day of Sept., 1938.

GEO. F. ALEXANDER,
Judge.

O. K. as to form.

JAS. S. T.

Entered Court Journal No. 12, Page 47.

[Endorsed] : Filed Sept. 24, 1938. [31]

[Title of District Court and Cause.]

PETITION FOR APPEAL.

Comes now the Territory of Alaska, the plaintiff

above named, and complains that in the records and

proceedings had in this Court, in this cause, and also

in the rendition of the final judgment herein against

it on September 24, 1938, whereby this Court ren-

dered final judgment, upon plaintiff's refusal to
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further plead herein, in favor of the defendant and

against the said plaintiff, and thereupon finally dis-

missed the said plaintiff's complaint and prayer for

the Territorial compensation demanded therein, and

decreed the said plaintiff should take nothing by

these proceedings, manifest error has happened to

the said plaintiff's great damage as will more fully

appear from the assignment of error filed herewith,

and, therefore, respectfully appeals to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit for such further orders and processes as may
cause the said errors to be corrected, and respect-

fully prays that this, its appeal, may be allowed, and

that a citation may issue upon said appeal, and that

a transcript of the record herein may be sent to

the said Honorable Circuit Court of Appeals, at

San Francisco, California, and that an order may be

entered herein providing that no bond or other

imdertaking is or shall be required by the plaintiff

appellant herein or on account hereof, and that

these proceedings may be stayed pending said ap-

peal, and your petitioner will ever pray.

JAMES S. TBUITT,
Attorney General for Alaska, and

Attorney for the Appellant.

Copy of the above and foregoing petition received

this 12 day of October, 1938.

J. A. HELLENTHAL,
Attorney for Appellee.

[Endorsed] : Filed Oct. 25, 1938. [32]
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[Title of District Court and Cause.]

ORDER ALLOWING APPEAL.

The petition of the said above named plaintiff for

an order allowing an appeal from the judgment of

the said above entitled Court, to the United States

Circuit Court of Appeals for the Ninth Circuit, com-

ing on regularly for hearing, and the Court being

now fully advised in the premises. It is

Therefore, Ordered that said appeal be and the

same is hereby allowed, and that citation may issue

upon said appeal for the transcript of the records

to be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California; and

It is further ordered that no bond or other under-

taking is or shall be required to be given by the

petitioner herein or on account hereof.

Done and dated in open Court, this 25th day of

October, 1938.

GEO. F. ALEXANDER,
District Judge.

Entered Court Journal No. 12, Page 67.

[Endorsed]: Filed October 25, 1938. [33]
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[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the plaintiff, Territory of Alaska, by

its Attorney and respectfully assigns, in connection

with its petition for appeal herein, the following al-

leged errors as having been committed in said pro-

ceedings and in the trial of the above entitled cause,

which the plaintiff, Territory of Alaska, intends to

urge upon the hearing of the appeal herein, and

upon which it relies to reverse the judgment entered

in said Court and cause on September 24, 1938, in

favor of the defendant and against the plaintiff,

Avhereby the plaintiff's complaint and these proceed-

ings were dismissed and the plaintiff decreed to take

nothing by said proceedings:

I.

The Court erred in entering its certain minute

order dated May 21, 1938, overruling plaintiff's

demurrer, to the defendant's answer and alleged

affirmative defense, to which ruling plaintiff's ex-

ceptions thereto were duly allowed.

II.

The Court erred in overruling the plaintiff's de-

murrer to the defendant's second alleged affirmative

defense and answer, to which ruling the plaintiff

duly excepted.

III.

The Court erred in ruling that the Title to Chap-

ter 84, Session Laws of Alaska, 1935, amending



46 Territory of Alaska vs.

Sections 2161, 2162 and 2172, Compiled Laws of

Alaska, 1933, violates Section 8 of the Organic Act

of Alaska and the Fourteenth Amendment to the

Constitution of the United States, to which ruling

the plaintiff duly excepted. [34]

IV.

The Court erred in ruling that Chapter 84, Ses-

sion Laws of Alaska, 1935, amending Sections 2161,

2162 and 2172, Compiled Laws of Alaska, 1933, is

unconstitutional and void, to which ruling the plain-

tiff duly excepted.

V.

The Court erred in entering its opinion overrule

ing demurrer to defendant's affirmative defense, to

which ruling plaintiff duly excepted.

VI.

The Court erred in ruling that the compensation

provided for under said Territorial statute is a tax

levied in violation of the Organic Act of Alaska, to

which ruling plaintiff duly excepted.

VII.

The Court erred in making and entering herein

and in said cause of action its certain judgment,

dated September 24, 1938, in favor of the defend-

ant and against the plaintiff, and in finally dis-

missing the plaintiff's complaint and these proceed-

ings, and holding that the plaintiff should take noth-

ing by these proceedings, to which ruling plaintiff

duly excepted.
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Wherefore, Plaintiff prays that the judgment

above referred to may be reversed.

JAMES S. TRUITT,
Attorney for Plaintiff.

Copy of the foregoing assignment of errors re-

ceived this 12 day of October, 1938.

J. A. HELLENTHAL,
Attorney for Defendant.

[Endorsed]: Filed Oct. 25, 1938. [35]

[Title of District Court and Cause.]

CITATION ON APPEAL.

United States of America,

Territory of Alaska^—^ss.

The President of the United States

—

To the Alaska Juneau Gold Mining Company, a

Corporation, the above named defendant, and

to its Attorney, John Hellenthal, Greetings

:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden in the City

of San Francisco, in the State of California, within

thirty days from the date of this citation, pursuant

to an order heretofore duly made and entered herein

on Oct. 25, 1938, by the District Court in and for

the Territory of Alaska, Division Number One, in

this cause, wherein you, the said Alaska Juneau

Gold Mining Company, a Corporation, are defend-
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ant and appellee, and the Territory of Alaska is

the plaintiff and appellant, allowing the said plain-

tiff's said appeal to the said Honorable Circuit

Court of Appeals from that certain judgment here-

inafter mentioned, and then and there to show

cause, if any there may be, why that certain judg-

ment heretofore entered herein on September 24,

1938, in favor of the said defendant, Alaska Juneau

Gold Mining Company, a Corporation, and against

the said plaintiff. Territory of Alaska, and finally

dismissing said plaintiff's complaint for the com-

pensation claimed and said proceedings in said Dis-

trict Court, [36] should not be corrected and speedy

justice done to the parties in that behalf.

Witness the Honorable Charles Evan Hughes,

Chief Ju-stice of the Supreme Court of the United

States, this 25 day of Oct. 1938.

GEO. F. ALEXANDER,
District Judge.

Attest

:

[Seal] ROBERT E. COUGHLIN,
Clerk of the District Court.

Service of the foregoing citation admitted this 25

day of October, 1938.

J. A. HELLENTHAL,
Attorney for the Defendant Appellee.

Entered Court Journal No. 12, Page 68.

[Endorsed] : Filed Oct. 25, 1938. [37]
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[Title of District Court and Cause.]

STIPULATION.

It is hereby stipulated and agreed, by and between

the parties, acting through their respective attor-

neys ; that

Whereas, there are six cases pending in the Dis-

trict Court for the Territory of Alaska, Division

Number One, at Juneau, entitled: Territory of

Alaska vs. Alaska Jimeau Gold Mining Company, a

corporation, which said cases are numbered 4083-A,

4084-A, 4085-A, 4086-A, 4087-A, 4088-A, re-

spectively, a judgment was entered in the District

Court in each and all of said cases against the plain-

tiff and in favor of the defendant, and the plaintiff

has serA^ed notice of appeal upon the defendant in

each and all of said cases with a view of appealing

from the judgment in each case to the Circuit Court

of Appeals for the Ninth Circuit, holden at San

Francisco; and

Whereas, each of the above numbered and entitled

cases presents the same question for review on ap-

peal, to-wit: a question of whether the Territorial

Act upon which this action was based is constitu-

tional and valid in all respects. This question arises

in each case in exactly the same way, and it is not

intended by the plaintiff to raise any other or fur-

ther question upon this appeal. The question arose

in the trial court in the following manner: The

plaintiff brought an action under the provisions of

Section 2161 Compiled Laws of Alaska 1933, as
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amended by Chapter 84, Session Laws of Alaska

1935. The defendant filed an Answer [38] chal-

lenging the validity and constitutionality of said

Action in so far as it applied to the cause before the

court, for the reason stated in the Answer, among

other things. Thereupon, the plaintiff filed a de-

murrer to said Answer, and this Demurrer, being

overruled by the court and the plaintiff having

elected to stand thereon, judgment was entered

against the plaintiff and in favor of the defendant.

To the ruling of the court in overruling the demur-

rer above stated, the plaintiff took an exception

which is assigned as error and forms the basis of

the appeal.

Now^ in view of the fact that all of said cases

raise the identical question of law, it is agreed by

the parties that in order to save expense and avoid

the taking of unnecessary appeals that one of said

cases, to-wit: No. 4083-A, may be appealed to the

Circuit Court of Appeals, and that it shall not be

necessary to take any further steps in connection

with the appeal in any of the other cases.

And in this connection it is agreed by and between

the parties, that whatever judgment or order may

be made in the case that is actually appealed, to-wit

No. 4083-A, shall be considered as having been made

in each and all of the other five numbered cases,

to-wit: No. 4084-A, 4085-A, 4086-A, 4087-A, 4088-A;

and that the district court shall have power and au-

thority to enter said Order or Judgment in each

and all of said cases with like effect as though each
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and all of said cases had actually been appealed and

the Order made in each and all of said cases.

This stipulation is made with a view of saving

expense to both of the parties, and with a view of

saving imnecessary work for the court.

Signed this 24 day of October, 1938.

JAMES S. TRUITT,
Attorney General for the Territory of Alaska.

J. A. HELLENTHAL,
Attorney for the Alaska Juneau Gold

Mining Company.

[Endorsed] : Filed Oct. 25, 1938. [39]

[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Honorable Clerk of the District Court for

the Territory of Alaska, Division Number One,

at Juneau:

Please prepare a transcript of record in the above

entitled cause, including therein the following

papers, to-wit:

1. Plaintiff's Complaint for Territorial Compen-

sation, filed July 9, 1937.

2. Defendant's Demurrer (Abandoned), filed

August 3, 1937.

3. Defendant's Answer and Affirmative Defense,

filed September 1, 1937.

4. Plaintiff's Demurrer to Answer and Affirma-

tive Defense, filed September 7, 1937.
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5. Minute Order, dated May 21, 1938, overruling

Demurrer to Defendant's Second Affirmative De-

fense.

6. Plaintiff's Election to stand on Demurrer,

filed June 15, 1938.

7. Defendant's Motion for Judgment on the

Pleadings, filed June 15, 1938.

8. Opinion of Court overruling Demurrer to

Defendant's Affirmative Defense, filed September

24, 1938.

9. Final Judgment entered September 24, 1938.

10. Petition for Appeal.

11. Order allowing Appeal, without bond.

12. Assignment of Error.

13. Original Citation.

14. Stipulation by Attorneys for Appellant and

Appellee relative to transcript of record on Appeal,

Brief, Argument and Judgment.

15. This Praecipe. [40]

Kindly prepare said transcript in accordance with

the rules of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and forw^ard it in ac-

cordance with said rules to the said Circuit Court

of Appeals, San Francisco, California.

JAMES S. TRUITT,
Attorney for Plaintiff.

Copy received this 25 day of October, 1938.

J. A. HELLENTHAL,
Attorney for Defendant.

[Endorsed] : Filed Oct. 25, 1938. [41]
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[Title of District Court.]

United States of America,

District of Alaska, Division No. 1—ss.

CERTIFICATE.

I, Robert E. Coughlin, Clerk of the District Court

for the District of Alaska, Division No. 1, hereby

certify that the foregoing and hereto attached forty-

one pages of typewritten matter, numbered from 1

to 41, both inclusive, constitute a full, true, and com-

plete copy, and the whole thereof, of the record pre-

pared in accordance with the praecipe of the Plain-

tiff-Appellant on file herein and made a part hereof

in cause No. 4083-A, wherein the Territory of

Alaska is Appellant, and the Alaska Juneau Gold

Mining Company, a corporation, is Appellee, as the

same appears of record and on file in my office, and

that said record is by virtue of a petition for Ap-

peal and Citation issued in this cause and the return

thereof in accordance therewith.

I do further certify that this transcript was pre-

pared by me in my office, and that the cost of prepa-

ration, examination and certificate, amounting to

Eighteen & 50/100 dollars ($18.50) has been paid to

me by counsel for Appellant.

In Witness Whereof I have hereimto set my hand

and the seal of the above-entitled Court this 28th

day of October, 1938.

[Seal] ROBERT E. COUGHLIN,
Clerk.



54 Territory of Alaska vs.

[Endorsed]: No. 9027. United States Circuit

Court of Appeals for the Ninth Circuit. Territory

of Alaska, Appellant, vs. Alaska Juneau Gold Min-

ing Company, a Corporation, Appellee. Transcript

of Record. Upon Appeal from the District Court for

the Territory of Alaska, Division No. 1.

Filed, November 5, 1938.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

i
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TERRITORY OF ALASKA,

Appellant,

versus

ALASKA JUNEAU GOLD MININOf

COMPANY, a Corporation,

Appellee.

BRIEF OF APPELLANT
This appeal by the above named appellant, plain-

tiff in the court below, is from a judgment of the Dis-

trict Court in and for the Territory of Alaska, Division

Number One, overruling appellant's demurrer to the

appellee's answer and affirmative defenses to the said

appellant's complaint in said court and cause, wherein

in said complaint the appellant, as plaintiff in the court

below, sought judgment against the appellee, defendant

in the court below, for Territorial compensation under

the provisions of Section 2161, Compiled Laws of Al-

aska, 1933, as amended by Section 4 (8), Chapter 84,

Session Laws of Alaska, 1935, on account of the acci-



dental death of Eugene Quackenbush, an employee of

said appellee ; that ground of appellant's demurrer was

that the appellee's answer and affirmative defenses

were not sufficient to constitute either a defense or

counterclaim.

STATEMENT OF BASIS OF JURISDICTION

1. The Circuit Court of Appeals has jurisdiction

to review the final judgment in this cause upon appeal.

Section 225, Title 28, U. S. C. A. (Judicial Code, Sec-

tion 128, as amended), provides:

''The Circuit Courts of Appeal shall have

appellate jurisdiction to review by appeal final

decisions ....
* '•' " In the District Court for the District

of Alaska, or any division thereof, and in the Dis-

trict Court of the Virgin Islands, in all cases, civil

and criminal, wherein the Constitution or a stat-

ute or treaty of the United States or any authority

exercised thereunder is involved; in all other civil

cases wherein the value in controversy, exclusive

of interests and costs, exceeds $1,000, * * *
.

'^

2. The District Court for the Territory of Alaska

had jurisdiction of the above entitled cause in the first

instance.

3. That more than $1,000.00, to wit, $4,000.00,

exclusive of interests and costs, is involved in this suit

(Tr. p. 8).

GENERAL JURISDICTION OF THE DISTRICT
COURT

^'District Court established
;

judges ; divi-

sions; their boundaries. There is established a



District Court for the Territory of Alaska, with
the jurisdiction of district courts of the United
States, and with general jurisdiction in civil, crim-
inal, equity and admiralty causes ....''

Sec. 1091, Compiled Laws of Alaska, 1933;
Sec. 101, Title 48, U. S. C. A.

SPECIFIC JURISDICTION IN RE THE
WORKMEN^S COMPENSATION ACT OF ALASKA

In 1929 the Legislature of the Territory of Alaska

enacted a very comprehensive statute entitled, 'The

Workmen's Compensation Act of Alaska'^ which said

statute was carried over into the legally approved and

officially adopted ''Compiled Laws of Alaska, 1933'',

as Sections 2161 to 2203, inclusive, therein. Section

2161 of said compilation, prior to its amendment by

the Territorial Legislature in 1935, (that may be ma-

terial in the consideration of the case at bar ) ,
provides

:

"Sec. 2161. Employments covered; death
benefits ; non-resident alien dependents ; total dis-

ability; partial disability; compensation; specific

ind-emnities. Any person, or persons, partner-
ship, joint stock company, association or corpora-
tion employing five or more employees in connec-
tion with any business, occupation, work, employ-
ment, or industry carried on in this territory,

except domestic service, agriculture, dairying, or
the operation of railroads as common carriers
who shall not have given notice of his, her, their

or its election to reject the provisions of this article

in the manner hereinafter provided, or who, hav-
ing given such notice, shall prior to the time that
an employee is injured, as hereinafter referred to,

have waived the same in the manner hereinafter
provided, shall be liable to pay compensation, in



accordance with the schedule herein adopted, to

each of his, her, their or its employees who receives

a personal injury by accident arising out of and
in the course of his or her employment or to the
beneficiaries named herein, as the same are here-

inafter designated and defined in all cases where
the employee shall be so injured and such injuries

shall result in his or her death, provided, the em-
ployee so injured had not, prior to the time of being
so injured, given notice of his or her election to

reject the provisions of this article in the manner
hereinafter provided, or having given such notice,

had, prior to such time, waived the same in the

manner hereinafter provided.

The compensation to which such employee so

injured, or, in case of his or her death, if death re-

sults from such injury, such beneficiaries shall

be entitled, and for which such employer shall be
legally liable, shall be as follows

:

(1) In the event of the death of any such
employee resulting from such injury, where such
emplo3^ee at the time of his death was married, his

widow shall be entitled to receive the sum of four
thousand five hundred dollars.

(2) In those cases where such married em-
ployee had children under the age of sixteen years
at the time of his death, his widow shall be entitled

to receive in addition to the sum above specified,

the sum of nine hundred dollars for each child

under the age of sixteen years, or child wholly de-

pendent upon his or her parents for support
by reason of mental or physical incompetency, or

unborn or posthumous child, which such employee
left at the time of his decease, but not to exceed in

all the sum of nine thousand dollars.

(3) In those cases where such employee left

either father or mother or both, dependent upon
him for support at the time of his death, the sum



of nine hundred dollars each, shall be paid to such
father or mother or both, in addition to the sum
provided for and made payable to the widow. In

no case, however, is the total sum to be paid here-

under to exceed the sum of nine thousand dollars,

and the payments to which the widow and children

may be entitled shall be first paid out of said sum
of nine thousand dollars.

(4) In those cases where such deceased em-
ployee was unmarried at the time of his or her
death survived by his or her father or mother, who
was at the time of his or her death dependent upon
him or her for support, such father or mother shall

be paid the sum of one thousand eight hundred
dollars.

(5) Where such deceased employee was un-
married and was survived by his or her father and
mother both dependent upon him or her for sup-

port at the time of his or her death, such father
and mother dependent upon him or her for sup-
port, shall be paid the sum of one thousand eight

hundred dollars each (italics ours)

.

(8) In those cases where such deceased em-
ployee was a widower at the time of his death, but
left one or more minor orphan children, there shall

be paid the sum of four thousand five hundred dol-

lars, and the further sum of nine hundred dollars

for each orphan child under the age of sixteen

years, provided the total amount paid shall not

exceed nine thousand dollars and the judge of the

probate court of the precinct wherein such acci-

dent or injury occurred, shall appoint a guardian,
for all of said children, who shall be entitled to,

and who shall be paid, the amount specified in this

paragraph, for the benefit of said orphan children,

and shall divide four thousand and five hundred
dollars thereof equally among such children and
divide the surplus, if any, among the children

under sixteen years of age.



(7) Provided, however, that if such bene-

ficiary or beneficiaries as described in subdivis-

ions 1 to 6, inclusive, immediately preceding this

subdivision be neither resident nor a citizen of the

United States of America, then the amount due
and payable to such beneficiary or beneficiaries

shall be in amounts as follows

:

(a) As to all beneficiaries, except a wife or

minor children, fifty per centum of the sums set

forth in subdivisions 1 to 6, preceding.

(b) As to a wife or minor child, sixty per
centum of the sums set forth in subdivisions 1 to

6 immediately preceding.

Such amounts shall be in full settlement of all

claims under this article.

(8) In those cases where such deceased em-
ployee was, at the time of his or her death unmar-
ried, and leaves no children nor father nor mother
dependent upon him or her as above specified, the

employer shall be required to pay the funeral ex-

penses of the deceased not to exceed the sum of one
hundred ninety-five dollars, and such other ex-

penses, if any, arising after the injury and before
the death, not to exceed the further sum of one
hundred ninety-five dollars.''

In 1935 the Territorial Legislature amended sub-

sections (4), (5), (7) and (8), of said Section 2161,

Compiled Laws of Alaska, 1933, above quoted (Chapter

84, Session Laws of Alaska, 1935). So much of said

Chapter 84, Session Laws of Alaska, 1935, amending

the above quoted section of the Compiled Laws of Al-

aska, 1933, we believe material in considering the case

at bar, provides

:

^^CHAPTER 84. AN ACT To amend Section

2161, 2162 and 2172, Compiled Laws of Alaska,



1933, relating to the payment of compensation to

injured workmen, etc.

Be it enacted by the Legislature of the Territory

of Alaska:

Section 1. That subsection (4) of section

2161, Compiled Laws of Alaska, 1933, be, and the

same is, hereby amended to read as follows

:

(4) In those cases where such deceased em-
ployee was unmarried at the time of his or her
death survived by either his or her father or

mother, such father or mother shall be paid the

sum of One Thousand Eight Hundred Dollars

($1,800.00) ; and in addition thereto, the employer
shall be required to pay the funeral expenses, if

any, arising after the injury and before the death,

not to exceed One Hundred Ninety-five Dollars

($195.00) and in addition thereto shall pay the

Territory the sum of Two Thousand Two Hundred
Dollars ($2,200.00), and such amount shall be
credited to the current appropriation for allow-

ance to aged residents.

Section 2. That subsection (5) of section

2161, Compiled Laws of Alaska 1933, be, and the

same is, hereby amended to read as follows

:

(5) Where such deceased employee was un-
married and was survived by his or her father and
mother such father and mother shall be paid the

sum of One Thousand Eight Hundred Dollars

($1,800.00) each and in addition thereto the em-
ployer shall be required to pay the funeral ex-

penses, not to exceed the sum of One Hundred
Ninety-five Dollars ($195.00) and such other

expenses, if any, arising after the injury and be-

fore the death not to exceed One Hundred Ninety-
five Dollars ($195.00) and in addition thereto

shall pay the Territory the sum of Four Hundred
Dollars ($400.00), and such amount shall be cred-
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ited to the current appropriation for allowance to

aged residents.

Section 3. That subsection (7) of section

2161, Compiled Laws of Alaska 1933, be amended
to read as follows

:

(7) Provided, however, that if such bene-
ficiary or beneficiaries as described in subdivis-

ions 1 to 6, inclusive, immediately preceding this

subsection be neither resident nor a citizen of the

United States of America, then the amount due
and payable to such beneficiary or beneficiaries
shall be in amounts as follows

:

(a) As to all beneficiaries, except a wife
or minor chidren (children), fifty (50%) per
centum of the sums set forth in subdivisions 1 to

6, immediately preceding, and fifty (50%) per
centum shall be paid to the Territorial Treasury,
and such amount shall be credited to the current
appropriation for allowance to aged residents.

(b) As to a wife or minor children, sixty

(60%) per centum of the sums set forth in sub-
divisions 1 to 6 immediately preceding, and forty

(40% ) per centum to the Territorial Treasury, and
such amount shall be credited to the current appro-
priation for allowance to aged residents.

Section 4. That the first paragraph of sub-
section (8) of section 2161, Compiled Laws of Al-
aska 1933, be and the same is hereby amended to

read as follows:

(8) In those cases where such deceased em-
ployee was, at the time of his or her death un-
married, and leaves no children nor father nor
mother, the employer shall be required to pay the

funeral expenses of the deceased not to exceed the

sum of One Hundred Ninety-five ($195.00) Dol-

lars, and such other expenses, if any, arising after

the injury and before the death, not to exceed the



further sum of One Hundred Ninety-five Dollars

($195.00), and in addition thereto shall pay to the

Territory the sum of Four Thousand Dollars

($4,000.00), to be covered into the Territorial

Treasury and credited to the current appropria-
tion for allowance to aged residents.''

STATEMENT OF CASE

The controversy in this case arose in the following

manner

:

FACTS

1. One Eugene Quackenbush, an employee of the

defendant appellee, was accidentally killed while thus

emploj^ed in the mine of the defendant appellee on the

30th day of October, 1935, leaving no dependents (Tr.

pp. 5, 6, 7, 8).

PLEADINGS

2. On July 9, 1937, the plaintiff, appellant in

this case, filed its cause of action for Territorial com-

pensation in the District Court in and for Alaska, Di-

vision Number One, under the provisions of subsection

(8), Section 2161, Compiled Laws of Alaska, 1933,

as amended by Section 4 (8), Session Laws of Alaska

1935, above quoted, and asked judgment for the Terri-

torial compensation provided for by said above quoted

statute on account of the death of the said Eugene

Quackenbush (Tr. pp. 1 to 8, inch).

3. On August 3, 1937, defendant demurred to

plaintiff's complaint as follows

:
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''Comes now the defendant, and demurs to

the complaint of the plaintiff herein on the ground
that the same does not state facts sufficient to con-

stitute a cause of action/' (Tr. p. 9) (Demurrer
abandoned).

ANSWER
4. On September 1, 1937, the defendant filed its

answer and its first, second and third, affirmative de-

fenses in said cause of action (Tr. pp. 9 to 14, incl.)

.

PLAINTIFFS DEMURRER
5. On September 7, 1937, the plaintiff demurred

to the defendant's answer and affirmative defenses,

as follows

:

I

'That paragraph II of said defendant's

answer is ambiguous, a negative pregnant (should

have said a double negative), and does not state

facts sufficient to constitute a defense or counter-

claim.

II

That paragraph V of said defendant's answer
does not state facts sufficient to constitute a de-

fense or counterclaim.

Ill

Plaintiff demurs to the defendant's answer
and each paragraph contained therein, not admit-

ting said plaintiff's complaint, including defen-

dant's I, li and III, alleged affirmative defenses

on the ground that it appears on the face of said

answer that the allegations contained therein and
in said affirmative defenses are not sufficient to

constitute a defense or counterclaim. (Tr. pp. 15,

16).
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MINUTE ORDER OVERRULING DEMURRER
6. On May 21, 1938, Minute Order of the Court,

as follows

:

"Now at this time the Court denied Plaintiff's

demurrer as to defendant's Second Affirmative
Defense. Other matters not being passed upon."
(Tr. p. 16).

PLAINTIFF'S ELECTION TO STAND ON
DEMURRER

7. On June 15, 1938, plaintiff's exception to

court's ruling and its election to stand on its demurrer

(Tr. pp. 16, 17).

MOTION FOR JUDGMENT ON PLEADINGS
8. On June 15, 1938, defendant's motion for

judgment on pleadings (Tr. pp. 17, 18).

OPINION OF COURT
9. On September 24, 1938, opinion of court over-

ruling plaintiff's demurrer (Tr. pp. 18 to 41, inch).

JUDGMENT
10. On September 24, 1938, judgment in favor of

the defendant and dismissing plaintiff's complaint

(Tr. pp. 41, 42).

PETITION FOR APPEAL
11. On October 25, 1938, plaintiff's petition for

appeal to the Circuit Court of Appeals for the Ninth

Circuit (Tr. pp. 42, 43).

ORDER ALLOWING APPEAL
12. On October 25, 1938, Order allowing appeal

(Tr. p. 44).
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ASSIGNMENT OF ERRORS
13. On October 25, 1938, Assignment of errors

(Tr. pp. 45, 46, 47).

CITATION ON APPEAL
14. On October 25, 1938, Citation on appeal (Tr.

pp. 47,48).

STIPULATION

15. On October 25, 1938, Stipulation (Tr. pp. 49,

50, 51).

PRAECIPE

16. On October 25, 1938, Praecipe for Tran-

script of Record (Tr. pp. 51, 52).

SUMMARY OF BRIEF

Omitting summary of brief, the appellant relys on

its seven specifications of errors for a reversal of the

District Court in the above entitled court and cause.

SPECIFICATION OF ERRORS
1. The court erred in entering its certain minute

order dated May 21, 1938, overruling plaintiffs de-

murrer to the defendant's answer and alleged affirma-

tive defense (Tr. p. 16), to which ruling plaintiffs ex-

ceptions there were duly allowed.

2. The court erred in overruling the plaintiffs

demurrer to the defendant's second alleged affirmative

defense and answer, to which ruling the plaintiff duly

excepted (Tr. p. 45).

3. The court erred in ruling that the Title to

Chapter 84, Session Laws of Alaska, 1935, amending
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Sections 2161, 2162 and 2172, Compiled Laws of Al-

aska, 1933, violates Section 8 of the Organic Act of

Alaska and the Fourteenth Amendment to the Consti-

tution of the United States, to which ruling the plain-

tiff duly excepted (Tr. pp. 45, 46).

4. The court erred in ruling that Chapter 84,

Session Laws of Alaska, 1935, amending Sections 2161,

2162, and 2172, Compiled Laws of Alaska, 1933, is un-

constitutional and void, to which ruling the plaintiff

duly excepted (Tr. p. 46).

5. The court erred in entering its opinion over-

ruling demurrer to defendant's affirmative defense,

to which ruling plaintiff duly excepted (Tr. p. 46).

6. The court erred in ruling that the compensa-

tion provided for under said Territorial statute is a

tax levied in violation of the Organic Act of Alaska, to

which ruling plaintiff duly excepted (Tr. p. 46).

7. The court erred in making and entering herein

and in said cause of action its certain judgment, dated

September 24, 1938, in favor of the defendant and

against the plaintiff, and in finally dismissing the

plaintiff's complaint and these proceedings, and hold-

ing that the plaintiff should take nothing by these pro-

ceedings, to which ruling plaintiff duly excepted (Tr.

p. 46).

ARGUMENT
Assuming for the sake of argument, if for no other

purpose, that the Appellate Court will not concern itself
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with reference to the wisdom of the statute as amended

and now before the court for interpretation and con-

struction, we will present our views in support of its

legality.

The Workmen's Compensation Laws of Alaska

having been considered and approved by the District

Courts of Alaska and the Circuit Court of Appeals for

the Ninth Circuit prior hereto, to-wit, in the following

cases

:

Wickersham v. Smith, 7 Alaska, 543

;

Currier v. Mihalcik, 5 Alaska, 256

;

Nordstrom, et al v, Sivertsen-Johnsen Min.
&i). Co., 5 Alaska, 210, 211;

Spaulding v. Martin, 241 Fed. Rep. 372, 376,

377;

Martin v. Kennecott Copper Corporation, 252
Fed. Rep. 207, 208;

Johnston v. Kennecott Copper Corporation,
248 Fed. Rep. 408,

and in each of said causes of action. Sections 2161,

2162 and 2172, Compiled Laws of Alaska, 1933, were

construed. Therefore, it is not necessary for us to

further consider said sections as formerly construed by

this Court, and we, therefore, must confine our argu-

ment in support of the validity of said sections to the

statute as amended by Chapter 84, Session Laws of

Alaska, 1935.

The cause of action now before the court, pursuant

to the stipulation now on file and approved by the court,

is founded on subsection (8) of Section 2161, Compiled

Laws of Alaska, 1933, as amended by Section 4 (8),
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Chapter 84, Session Laws of Alaska, 1935, quoted

herein above. Therefore, in support of the appellant's

demurrer in said court and cause, we herewith submit

the following:

Paragraph II of said answer, alleging admissions

and denials in double negatives, constitutes an affirma-

tive, and requires no argument on the part of the appel-

lant, except as to the contractual relations legally exist-

ing between the appellee and its employees and the ap-

pellee and the Territory of Alaska, the appellant herein,

which contractual relations we shall discuss later on

in our argument.

Paragraph V of said answer, being a general de-

nial of Paragraph V of appellant's complaint, requires

no further consideration at this time.

Paragraphs I, III, IV and VI, of the said appel-

lant's complaint, also require no other or further con-

sideration at this time.

Therefore, we come to the appellee's alleged af-

firmative defenses, I, II and III, which we shall en-

deavor to take up in their order

:

Appellee's first affirmative defense admits oper-

ating the mine mentioned and referred to in the com-

plaint, and affirmatively alleges 1,000 men in its em-

ployment, including the said Eugene Quackenbush at

the time he met his death ; that the appellee did not and

has not rejected the Workmen's Compensation Act of

Alaska ; that the said Eugene Quackenbush was killed

while thus in the employ of the appellee; that he left
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no dependents; that it, the appellee, paid the funeral

expenses in the sum of One Hundred Ninety-five Dol-

lars ($195.00) , but made no other or further payments.

We wonder and do not understand why, if the ap-

pellee did not and has not rejected the Workmen's Com-

pensation Act of Alaska, it did not pay to the appellant

the compensation provided for in said Act, for it is cer-

tain that subsection (8) of Section 2161, Compiled

Laws of Alaska, 1933, as amended by Section 4 (8),

Chapter 84, Session Laws of Alaska, 1935, is now, and

ever since June 15, 1935, has been the law directly ap-

plicable to the case at bar and requires payment of

compensation to the Territory of Alaska in the sum

of Four Thousand Dollars ($4,000.00) . Therefore, the

appellant contends that the court erred in ruling that

the title to Chapter 84, Session Laws of Alaska, 1935,

amending Sections 2161, 2162 and 2172, Compiled

Laws of Alaska, 1933, violates Section 8 of the Organic

Act of Alaska and the Fourteenth Amendment to the

Constitution of the United States for the following

reasons

:

TITLE OF ACT
The title to Chapter 84, Session Laws of Alaska,

1935, reads as follows : ''An Act to amend Section 2161,

2162 and 2172, Compiled Laws of Alaska 1933, relating

to the payment of compensation to injured workmen,

etc.''

Is the title to the amendatory Act sufficient under

the provisions and requirements of Section 8 of our Or-
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ganic Act, Act of Congress approved August 24, 1912,

Section 8, Chapter 387, 37 Stat., 514 (Sec. 76, Title 48,

U. S. C. A), which provides in part, that ''no law shall

embrace more than one subject which shall be expressed

in its title^7

In our opinion, the title to Chapter 84, Session

Laws of Alaska, 1935, is ample and sufficient to legally

support the present, as well as any and all other actions

filed thereunder. If this was the first time the title to

statutes enacted by the Territorial Legislature had

been questioned, we would feel duty bound to go more

thoroughly into the subject of the sufficiency of titles

to legislative acts than we anticipate doing in this ar-

gument.

The question of sufficiency of title has come before

our District Courts and before the Circuit Court of

Appeals for the Ninth Circuit on more than one occa-

sion. In each case the Court will note the question of

title arose on amendatory statutes, and in such cases

the Courts have quoted Section 8 of our Organic Act

and construed the same, to wit

:

In the case of the Territory v. Northern Commer-

cial Company y 6 Alaska, Syl. 1, 2, 4 and 5, at pages 754

and 755, we note the following:

''It is a universally recognized rule of construction

in testing the validity of a statute subject to two con-

structions, one of which will uphold its validity, while

the other will condemn it, that the former will be adopt-
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ed, if it can be done without violence to the fair meaning

of the words employed, Citing

State V, Kahn, 56 Mont. 108, 182 Pac. 107;

The Abbey Dodge v. United States, 223 U. S.

175, 56 L. Ed. 390, 393.

It may be premised that courts will not pronounce

an act of the Legislature void or unconstitutional, un-

less such unconstitutionality clearly appears beyond

a reasonable doubt.

Section 8 of the Organic Act of Alaska of August

24, 1912, 37 Stat. 512 (U. S. Comp. Stat. Sec. 3535)

provides that: 'No law shall embrace more than one

subject, which shall be expressed in its title'; on this

objection to the title to Chapter 42, Session Laws of

Alaska 1921. Held that the clause is mandatory; that

its requirements are not to be exactingly enforced, or

in such a technical manner as to cripple legislation;

that the title of a bill may be very general, and need not

contain an abstract of the contents of the bill, or specify

every clause therein, it being sufficient if they are all

referable and cognate to the subject expressed. Every-

thing which is necessary to make a complete enact-

ment, or to result as a complement of the thought there-

in contained, is included in and authorized by such title

expressed in general terms.

It is also said by Chief Justice Waite in the Sink-

ing Fund Cases, 99 U. S. 718, 25 L. Ed. 501 : 'Every

possible presumption is' indulged 'in favor of the vali-
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dity of a statute, and this continues until the contrary

is shown beyond a rational doubt'.

Mr. Justice Peckham, in Nicol v. Ames, 173 U. S.

515, 19 Sup. Ct. 522, 43 L. Ed. 786, 791, said: It is

only when the question is free from any reasonable

doubt that the court should hold an act of the law-

making power of the nation to be in violation of that

fundamental instrument upon which all the powers of

the government rest\

This is the undoubted rule of decision, as applied

in a great number of cases both by the Supreme Court

and the inferior federal courts.

The court approaches the consideration of the

question to be determined in the light of the foregoing

decisions. I must also ascertain, if possible, from the

act itself and the declaration of the Legislature therein,

its main purpose. 'The declared purpose of the act has

to be accepted as true, unless incompatible with its

meaning and effect', Citing

White Dental Mfg. Co, v. Commonwealth, 212
Mass. 35, "98 N. E. 1056, Ann. Cas.

1913C, 805, 808;

See also Camas Stage Co, v. Kozer (Ore.)

209 Pac. 96."

And, in the case of Nordstrom, et al v. Sivertsen-

Johnsen Min, and D, Co,, 5 Alaska, Syl. 1, 3, pages 210,

211, we note the following:

''The Territorial act should not be treated as an

independent act. It is one relating to the same subject-
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matter as that legislated upon by Congress as found in

section 691, et seq., Comp. Laws Alaska 1913, and the

congressional and territorial legislation thereto must

be treated as one harmonious whole.

Although a territorial act may authorize many
things of a diverse nature to be done, the title will be

sufficient if the things authorized may be fairly re-

garded as in furtherance of the subject expressed in the

title. It is therefore to be liberally construed and treat-

ed, so as to uphold the law if possible."

In the case of Currier v, Mihalcik, 5 Alaska, p. 256^

we note the following

:

''In Lewis v, Dunne, 55 L. R. A. 842, in the notes

under subject of 'Amendment' subtitle 'Sufficiency of

Titled many citations are made supporting the validity

of entitling by reference. Introductory to the citations

holding to the contrary, it is stated: 'The cases hold,

almost without exception, that a title purporting to

amend a specified section of a Code or other compila-

tion of laws, without further designating the subject-

matter, is sufficient, and most of the few cases to the

contrary, it will be seen, can no longer be held as law,

even in the jurisdictions where they were rendered'.

Of similar import are the following

:

State V, Jones, 9 Idaho, 693, 75 Pac. 819;

Heller v. People, 2 Colo. App. 459, 31 Pac.

773;

Steele v. Erskine et al, 98 Fed. 215, 39 C. C. A.

173;
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Marston v. Humes, 3 Wash. 267, 28 Pac. 520;

Simon v, Northrup, 27 Ore. 487, 40 Pac. 560,

30 L. R. A. 171.

The general rule is set forth in 36 Cyc. p. 1058, F,

Title of Amendatory Act' : 'The title of an amendatory

act must indicate the subject of the amendment by

reference to the act or title of the act to be amended or

the substance thereof.''

And, in the case of Wickersham v. Smith, 7 Alas-

ka, 543, we note the following:

''If the title of the statute expresses a general pur-

pose, all matters reasonably connected with that pur-

pose, and all measures, which are convenient or appro-

priate or fairly calculated to facilitate the accomplish-

ment of that purpose, are proper parts of the statute

under the Constitutional requirements. Citing

Burrows v. Delta Transportation Co,, 106

Mich. 582, 64 N. W. 501, 29 L. R. A.

468."

Constitutional provisions with reference to the ex-

pression of the subject of an act in its title have fre-

quently been applied to amendatory statutes. A title

to an act which shows that the act is one amendatory of,

or supplemental to, specified prior legislation without

further reference to the matter with which the act

deals, or any expression of the mode or particulars of

the amendment or supplement, sufficiently complys

with such a constitutional provision,

59 C. J. Sec. 400, p. 816, and cases cited.
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Title of act is to receive a liberal construction, if

necessary to sustain legislative intent, and if words

used in title, taken in any sense they will bear, are suf-

ficient to cover provisions of act, act will be sustained,

even though such meaning may not be most common

meaning of the words,

Steinkamp v. Board of Comers, of Decatur
County (Ind.),200N. E. 211.

Title of Act, to be valid, need not express in detail

each and every means of performance and enforcement

of restrictions contained in the bill.

Board of Ins, Com'rs. v. Sproles Motor
Freight Lines (Tex.), 94 S. W. (2d)
769, Error refused.

Constitutional provision that no bill shall embrace

more than one subject, which must be expressed in its

title, does not require title to index provisions, but title

which gives such notice of object as to lead to inquiry

into body of Act is sufficient.

Shea V. Olson, 53 Pac. (2d) 615.

Under constitutional provisions requiring bill to

contain but one subject clearly expressed in title, title

of Act need not be insufficient if it gives notice of tenor

of contents of Act to interested persons of reasonably

inquiring state of mind,

Commonwealth v. Stofchek, 185 Atlantic,

840 ; holding provisions of Act is suffici-

ently contained in title to act as required

by constitution so long as title indicates

general subject to which provision in-

volved is germane.
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Constitution does not require that all legal effects

of an Act shall be stated in title, and where subject of

Act itself is embraced in title, all legal consequences

necessarily flowing from it will, for purposes of con-

stitutional requirement, be regarded as embraced in

title,

Seagram-Distillers Corp, v. Old Dearborn
Distributing Co, 2 N. E. (2d) 940; Af-
firmed.

Old Dearborn Distributing Co, v, Seagram-
Distillers Corp, 57 set. 139, 299 U. S.

196, 197.

Title of Act need not furnish complete index to its

contents, but is sufficient if it apprises legislators and

public in general of subject-matter of legislation,

Albert v. Milk Control Board, 200 N. E. 688,
690.

Test of sufficiency of title of statute is whether

language of title is sufficient to give notice of general

subject of legislative act and interests likely to be af-

fected thereby.

People V, Carroll, 264 N. W. 861, 863.

Constitutional provision requiring subject-matter

of statute to be expressed in title requires only reason-

ably intelligent reference in title to general subject-

matter of statute,

Katenkamp v. Union Realty Co,, 53 Pac. (2d)

390, 394.

Under constitutional provisions that no bill shall

contain more than one subject, any number of provis-
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ions may be contained in same bill or act, however

diverse they may be, if they are consistent with general

object or subject and have mutual relation and connec-

tion directly or indirectly with general subject or object

of act or bill,

Phillips V. Daniel, 94 S. W. (2d) 1193, 1197.

Amendatory act, setting out title of amended act,

is as comprehensive as latter act, and may include any

provision which might have been inserted in original

act without violating constitutional requirement that

subject of act be expressed in title.

An Act entitled, ''An Act to amend Section 26 of

*An Act in relation to motor vehicles, and to repeal a

certain act therein named, approved June 30, 1919, as

amended, and to add Section 21 (c) thereto', held not

unconstitutional as not expressing in title subject of

amendatory act authorizing cities to appropriate

money from license fees for establishment and main-

tenance of motor vehicle inspection stations authorized

by amended act,

City of Evanston v. Wazaii, 4 N. E. 78, 80.

Act to amend particular section of general law is

limited in scope to subject-matter of section proposed

to be amended, and such amendment implies merely

change of provisions of act on same subject to which

original section relates,

Riverland Oil Co, v, Williams, 56 Pac. (2d)

1167, 1168.

Generally where title of amendatory act specifies

section or sections to be amended, amendment must be
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germane to subject-matter of sections specified, and

amendments of other sections not specified will be void,

Watcliorn Oil Co, v, Pendergrass, 56 Pac.

(2d) 1170, to same point.

If all the provisions of the law relate to one subject

indicated in the title, and part of it are incident to it or

reasonably connected with it or in some reasonable

sense auxiliary to the object in view, the constitutional

requirement that every act shall embrace only one sub-

ject which shall be expressed in its title is obeyed,

Christy v. Elliott, 74 N. E. 1035, 1 L. R. A.
(NS) 215, 230.

In the case of Phillips v, Daniel, 94 S. W. (2d) at

page 1197, we note the following language:

''Appellants contend that the act is violative of

Article 3, Sec. 35, of the Constitution of Texas, which

provides that no bill shall contain more than one sub-

ject. House Bill 373 has only one subject, that is, the

better regulation of the life insurance business in

Texas. It merely provides that several different things

be done by several classes of insurance companies or

organizations in order that their existence and status

may be ascertained, for the purpose of better enforcing

existing statutory regulations applicable to some of

them. The law is settled that under the constitutional

provision referred to any number of provisions may be

contained in the same bill or act, however diverse they

may be ; the only requirement being that they are con-

sistent with the general object or subject, and have a
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mutual relation and connection, directly or indirectly,

with the general subject or object of the act or bill/'

In the case of Evanston v, Wazau, 4 N. E. (2d)

at page 80, we note the following

:

'^The claim that the amendatory act of June 6,

1935, is unconstitutional because it does not express

the subject in its title must be denied. The title is, 'An

Act to amend Section 26 of an 'Act relating to motor

vehicles and to repeal a certain act therein named',

approved June 30, 1919, as amended, and to add Sec-

tion 21c thereto'. An Act to amend another act, the

former setting out the latter's title, is as comprehen-

sive as the act amended, and any provision which might

have been inserted in the original act may be incorpor-

ated in the amendatory act without violating the con-

stitutional provision that the subject of an act shall

be expressed in its title."

In the case of People v. One Ford F-8 Tudor Sedan,

Engine, etc., 55 Pac. (2d), 908, Syl. 2, at p. 910, we

quote the following:

'Title of statute may be general and need only

disclose general nature of subject of legislation, and

need not give substance of bill, nor express all details

found in body of act, nor embrace an abstract of con-

tents, nor consist of index of all provisions, so long as

provisions not mentioned in title are germane to gener-

al subject expressed."

In the case of Riverland Oil Company, et al v, Wil-
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Hams, 56 Pac. (2d) , 1167, Syl. 1 at p. 1168, we note the

following

:

''Act to amend particular section of general law

is limited in scope to subject-matter of section proposed

to be amended, and such amendment implies merely

change of provisions of act on same subject to which

original section relates/'

To same point : Watchorn Oil Co, v, Pender-
grass, 56 Pac. (2d) 1170.

It is the subject or object of a law that is to be ex-

pressed in the title, and therefore a title need not state

the reasons for the enactment of the law, or declare the

purpose for which it was enacted,

25 R. C. L. Sec. 95, p. 849, and cases cited.

But, under the usual provisions that require the

subject matter of a law to be expressed in the title, it

is generally held that nothing is accomplished by way

of extending or restricting the title, or of supplying

omissions, or of subjecting it to, or relieving it from,

constitutional objections, by the use in the title, after

the designation of some particular subject or object,

of the words ''and so forth" or "for other purposes'',

or of words of a like signification. The words "and

for other purposes" in the title of an act have been

supposed to cover provisions in the body of the act ger-

mane to the general subject thereof. But the words

are not necessary to this purpose, for without them an

act may include any matter germane to, and having

a natural connection with, the general subject or object

of the act,
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25 R. C .L., 852, and cases cited.

The constitutional provisions are satisfied if the

title states in general terms the subject, or, under some

of the provisions, the object, of the act, and it need not

disclose the details of the legislation.

State V. McKinney, 29 Mont. 375, 74 Pac,

1095, 1096.

or furnish an abstract, synopsis of index of the con-

tents of the act,

Deyoe v. Sup, CL, 140 Cal. 476, 74 Pac. 28, 98
A. S. R. 73.

for the constitutional provisions cannot be so narrowly

construed as to require the title of an act, of itself, to

contain the entire act.

People V, PeopWs Gaslight, etc. Co,, 205 111.

482, 68 N. E. 950, 98 A. S. R. 244.

This would make legislation too difficult, and bring

it into constant danger of being declared void,

Fidelity Ins, etc, Co. v. Shenandoah Val. R,
Co,, 86 Va. 1, 9 S. E. 759, 19 A. S. R. 858.

A title need not embody the distinct provisions of

the act; for any provision of the act directly or indi-

rectly relating to the subject expressed in the title, and

having a natural connection therewith and not foreign

thereto, should be held to be embraced in it.

Pioneer Irrigation Dist, v, Bradley, 8 Idaho
310, 68 Pac. 295, 296;

State V. Dolan, 13 Idaho, 693, 92 Pac. 995, 14

L. R. A. (NS) 1259.
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An act which is shown by its title to be an act to

incorporate a railroad company may contain a pro-

vision authorizing municipalities to subscribe to stock

of the company. An act which defines certain words

and terms used in it and explains their meaning as they

are therein employed is not objectionable on the ground

that it gives new and unusual definitions to words and

phrases and gives no hint or suggestion of that fact in

the title,

State V, Fargo Bottling Works Co,, 19 N. D.
396, 124 N. W. 387, 26 L. R. A. (NS)
Syl. 5, p. 879.

It is the "subject" of the act, and not the "matters

properly connected therewith", that is required to be

expressed in the title. And, even under the provisions

which do not contain these words, it need not express

all of the minor divisions of the general subject to which

the act relates; but it is sufficient if it expresses the

general subject of the act, for all the minor subdivisions

germane^ to the general subject will be held to be in-

cluded in it,

Read v. Plattsmouth, 107 U. S. 568, Syl. 3 and
4, p. 418.

The principle that under a title which is expressed

in general terms there may be included in the statute

provisions manifold in numbers and of infinite variety,

provided that they are germane to the general subject

thus expressed, has been applied to laws relating to

public and private corporations; banking laws; elec-

tion laws; tax laws; Sunday laws; laws against gaming
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and gambling houses; laws licensing, prohibiting or

regulating the sale of intoxicating liquors ; laws relat-

ing to the public health; food and drug laws; game

laws; laws relating to irrigation and water rights;

drainage laws ; laws relating to public lands ; highways,

and public parks; labor laws; lien laws; exemption

laws ; laws relating to damages ; laws relating to trades,

occupations and professions; laws prohibiting com-

binations to regulate insurance premiums; laws pro-

hibiting the business of ticket brokerage ; laws relating

to newspaper publications; land registration or Tor-

rens laws; laws relating to public officers; and auto-

mobile laws,

Jonesboro v, Cairo & St, Louis R. R. Co., 110
U.S. 192, 28 L.Ed. 118;

Lancey v. King County, 15 Wash. 9, 45 Pac.
645, 34 L.R. A. 817;

State V. Snohomish County, Sup. Ct., 68
Wash., 572, 123 Pac. 996, 997, 40
L.R. A. (NS) 793;

Levy's Succession, 115 La. 377, 39 So. 37, 5

Ann. Cas. 871, 8 L. R. A. (NS) 1180,
1184.

A title which declares the amendatory statute to

be an act to amend a designated section or the like of

a specified code is sufficient, and the precise nature of

the amendatory act need not be further specified,

Ross V. Aguirre, 191 U. S. 60, 24 SCt. 22, 48
L. Ed. 94;

Udell V. Citizen's St. R. Co., 152 Ind. 507, 52
N. E. 799, 71 A. S. R. 336 and note;
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McGuire v. Chicago etc. R, Co,, 131 la. 340,

108 N. W. 902, 33 L. K A. (NS) 706,

Syl. 3, p. 711.

In the case of Spalding v. Martiuy 241 Fed. Re-

porter 376, 377, we note the following language

:

''Much is said in the brief of the appellants regard-

ing the alleged failure of the act to indicate in its title

the nature of its numerous provisions; but we think

them all germane to its main subject-matter, expressly

declared in its title to be 'to create, establish and pro-

vide for liens on mines in favor of laborers and

materialmen, and repealing all acts and parts of acts

in conflict herewith'. The Act of Congress of August

24, 1912 (37 Stat. 512), providing for a Legislature

for the Territory of Alaska, contains a provision read-

ing in part, as follows : 'Sec. 8. * * * No law shall em-

brace more than one subject, which shall be expressed

in its title'. And it is contended on the part of the ap-

pellants that the act of April 30, 1913, contains many
subjects, and is therefore void. A careful considera-

tion of it shows that the subject undertaken to be pro-

vided for thereby is liens on mines in favor of laborers

and materialmen, and that the various matters speci-

fied by counsel as being independent subjects are but

designations by the Legislature as to who should be

considered such laborers, and as to what property

should be considered appurtenant to such mines, and

subject to the liens provided for, and how such liens

should be secured.''
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Although the title is only a formal part of an act,

and may be resorted to as an aid to the meaning of a

statute only in cases of doubt,

Bengzon v. Secretary of Justice, 299 U. S.

416, Citing Hadden v. Collector, 5. Wall.

107, 110.

In the case of in re Boswell, in the District Court,

S. D. California, Central Division, the Court in con-

struing Article 4, Section 24, of the constitution of the

State of California, 20 Federal Supplement, at pages

748, 749, 750 and 751, uses the following language:

''California constitutional requirement that every

act shall embrace but one subject, which subject shall

be embraced in its title, is not to be narrowly or techni-

cally interpreted but is to be construed liberally to up-

hold proper legislation, all parts of which are reason-

ably germane,

Syl. 6, at page 748.

Under California constitutional requirement that

every act shall embrace but one subject, which subject

shall be embraced in its title, it is not essential that best

or even an accurate title be employed as long as the title

is suggestive of the legislative purpose, and is a reason-

ably intelligent reference to the subject to which the

legislation is to be addressed, a catalog of the enactment

being unnecessary,

Syl. 7, at page 748.

Under California constitution requirement that

every act shall embrace but one subject, which subject
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shall be embraced in its title, where the body of an act

embraces provisions which are germane to the general

subject stated in its title, the title will be held sufficient

to include all the terms in the body of the act, and, if

the title suggests to mind the field of legislation which

the text of the act includes, the title will not be held mis-

leading or insufficient or the act restricted in its opera-

tion,

Syl. 8, at page 748.

Now, what is the authoritatively approved rule by

which a test is made to determine whether or not the

title of a California legislative act conforms to the ap-

plicable constitutional requirements of that state?

Must the title meticulously include all elements or

be a complete index of the text of the law? We think

not. The constitutional section is not to be narrowly

or technically interpreted, but is to be construed liber-

ally to uphold proper legislation, all parts of which are

reasonably germane. As the state's highest court has

observed, the provision of the State Constitution under

consideration was not designed as a loophole of escape

from or as a means for the destruction of legitimate

legislation,

Syl. 6, at page 751.

It is not even essential that the best or even an ac-

curate title be employed, as long as the title is sugges-

tive of the legislative purpose. It need not be a cata-

log of the enactment. Heron v. Riley, 209 Cal. 507,

289 P. 160. The title is constitutionally sufficient if it
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is a reasonably intelligent reference to the subject to

which the legislation is to be addressed. Estate of

Wellings, 192 Cal. 506, 221 P. 628. In other words,

where the body of an act embraces provisions which

are germane to the general subject stated in its title,

the title shall be held sufficient to include all of the

terms of the body of the act, and, if the title suggests

to the mind the field of legislation which the text of the

act includes, the title will not be held misleading or in-

sufficient, or the act restricted in its operation.

People V, Jordan, 172 Cal. 391, 1,56 P. 451. See, also,

the recent decision of the California Supreme Court

reiterating this guiding principle in Harris v. Fitting

(Cal. Sup.) 69 P. (2d) 833.

When we examine the contents of the 'Uniform

Trust Receipts Act' in the light of the rules applied by

the state's highest court to similar matters, we find

the constitutional objection to this law untenable or at

least of very doubtful merit,

Syl. 7 and 8, at page 751.''

While the title of a statute should not be entirely

ignored in determining the legislative intent, it cannot

be used to extend or restrain any positive provisions

contained in the body of the act, and is of little weight,

even when the meaning of such provisions is doubtful,

Goodlett V, Louisville & N. R, Co., 122 U. S.

391, 7 Sup. Ct. Rep. 1254, 30 L. Ed. p.

1233;

Hadden v. Collector, 72 U. S. 518, 5 Wall. 110,

18 L. Ed. 519.
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TAXATION

In the case of the American Harrow Co. v. Shaffer,

68 Fed. 753, we note the following language relative

to an excise or license tax and discriminations, as

follows

:

^The question under discussion, viz., the power

of the legislature to lay a license tax, on other than an

ad valorem basis, was before the Supreme Court of

the State of Virginia in Com, v. Moore, 25 Grat. 962,

and was held to be constitutional. As to the discrimi-

nation complained of, much might be said, if it were

within the province of the court to do so, in defense of

the statute, and of the wisdom and justice of the policy

pursued by the legislature in its enactment. But the

justice or injustice of the act is a question with which

the court can have no concern. It is a matter that the

constitution has confided to the judgment and discre-

tion of the legislature. The rule of law upon this sub-

ject seems to be that, except where the constitution has

imposed limits upon the legislative power, it must be

considered as practically absolute, whether it operates

according to natural justice, or not, in any particular

case. The judiciary can only arrest the execution of

a statute when it conflicts with the constitution.

(Cooley Const. Lim. 201). The presumption always is

that the legislature has judged correctly of its consti-

tutional powers, and the contrary must be clearly

demonstrated before a co-ordinate branch of the gov-

ernment can be called upon to interfere between the
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people and their immediate representatives. The de-

cisions of all the courts, state and federal, speak a uni-

form language on this subject. We declare an act of

the general assembly void only when such an act clearly

and plainly violates the constitution, and in such man-

ner as to leave no doubt or hesitation on our minds,''

The decision of the court in the above entitled

case was sustained and the case dis-

missed on appeal to the Supreme Court
of the U. S. 166 U. S. 718, 41 L. Ed. 1187

;

See Flwt v, Stone-Tracy Co,, 220 U. S. 150,

151, 164, 55 L. Ed. 413, 414, 418, 419
on Excise Tax.

Statute requiring payments into state treasury on

deaths of employees, without dependents, to create fund

for additional death benefits, held not in violation of

the due process and equal protection clause of the Four-

teenth Amendment. Employer voluntarily submitting

to compensation act as then existing, submits to all

amendments constitutionally enacted thereafter while

continuing under its provisions.

B. F. Sturtevant Co,, et al v, O'Brien, et al,

202 N. W. 324 Wis. 10.

To same point, Verhelst Const, Co, v. Galles,

235 N. W. 556, 557.

In the case of Society for Savings v, Coite, 6 Wall.

602, 18 L. Ed. 902, the Supreme Court of the United

States thus states the law

:

"Nothing can be more certain in legal decisions

than that the privilege and franchises of a private cor-

poration, and all trades and avocations by which the
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citizens acquire a livelihood, may be taxed by a state for

the support of the state government'',

To same point : Hamilton Co, v. Mass,, 6 Wall.

632, 635, 18 L. Ed. 906; Cooley on taxa-

tion, 384, 392, 410 on page 384: "The
same is true of occupations

;
government

may tax one, or it may tax all. There
is no restriction upon its power in this

regard unless one is expressly imposed
by the Constitution''.

Courts will not hold taxing statutes unconstitu-

tional unless such a ruling is absolutely required,

Benj, Franklin Thrift Stores Inc, et al v.

Henneford, 60 Pac. (2d) 86, Syl. 5, p.

92.

A contract between individuals cannot have the

effect of depriving the state or any municipal sub-

division of any power of taxation otherwise belonging

to it,

12 C. J. p. 993.

In the case of Southern Boulevard R, Co, v. City

of New York, 86 Fed, (2d) 633, at pages 635, 636 and

637, we note the following

:

"Court has primary obligation to sustain tax and

must begin with assumption that classification for tax

purposes rests on some rational basis within knowledge

and experience of legislators. Excessiveness of tax

alone, divorced from other facts does not vitiate an

otherwise lawful tax.

Appellant in this action, seeks to recover a 3 per

cent tax equal to $8,776.75 paid by it under protest for
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the first nine months of 1935. After payment, appel-

lant had a deficit for this period. It charges that the

local laws, in imposing the tax, impair the obligation

of a contract, in violation of Article I of the Constitu-

tion, and contravene the due process and equal pro-

tection clauses of the Fourteenth Amendment. '^ * * It

is immaterial that the tax in question is said to be for

the 'privilege of exercising the franchise' or that both

under the franchise and disputed tax gross income is

taken as the measure.

Inequalities in state taxation are not forbidden

and, consequently, the state can classify, and in so doing

can discriminate either in taxing or conversely, in ex-

empting from taxation.

See State Board of Tax Com'rs. v. Jackson^

283 U. S. 527;

Citizens Tel Co. v. Fuller, 229 U. S. 322.

Once the lawfulness of the method of levying the

tax is affirmed, the judicial function ceases,

Stewart Dry Goods v. Lewis, 294 U. S. 550,

563.

In Southwestern Oil Co. v. Texas, supra, a 2 per

cent tax upon gross receipts of those engaged in the

wholesale business of coal, oil, etc., and any mineral

oils refined from petroleum was held valid against the

objection that wholesale dealers in other articles were

taxed at a lesser amount. An occupation tax upon the

business of distilled spirits was upheld in Brown-

Forman Co. v. Kentucky, 217 U. S. 563.



39

The Legislature, in order to meet a vital public

need, selected a large class and, dealing with it uni-

formly, imposed upon it a heavier burden of taxation.

We are unable to say that its action was unreasonable.

The 5-cent fare, compelled by its franchise, does not

render the tax unconstitutional. That is a hardship

caused by its contract which, as we have said, did not

curtail the taxing power. During the period for which

taxes, now sought to be recovered, were paid, appellant

suffered a deficit. But this fact, no less than if the

reasonableness of an otherwise invalid tax were to be

urged upon the ground that a large profit had been

made during the taxing period, cannot affect the con-

stitutionality of a tax or justify an interference with

the taxing power when reasonably exercised. Any
hardship of this nature must be alleviated by the Legis-

lature.''

Constitutional provisions for uniform taxation

refer to. tax on property, not tax on occupation or busi-

ness. Tax referred to by Section 9 of the Organic Act,

providing for uniform taxation, is a tax on property

and not tax on occupation or business,

Sec. 9, Organic Act of Alaska.

Money payable into state treasury for vocational

rehabilitation of disabled employees is not tax on prop-

erty, but tax on occupation or business.

Where there are no dependents of deceased em-

ployee, the employer or insurance carrier shall pay a

stated sum into a state fund for purposes stated.
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Home Accident Ins. Co, v. Industrial Com, of
Arizona, 269 Pac. 501, 502, Syl. 6, 9.

And, in the above case, we note at page 505, the

following: ''Under the great weight of authority, a

tax on occupation, business, etc., is not, in legal contem-

plation, a tax on property, which falls within the inhi-

bition imposed by the usual constitutional provision

in relation to uniformity of taxation. The distinction

between the taxing power and police power was pointed

out in 22 American and English Encyclopedia of Law
(2d) 917, in the following language: That the taxing

power is exercised for the raising of revenue, while the

police power is exercised only for the purpose of pro-

moting the public welfare, and though this end may be

attained by taxing or licensing occupations, yet the ob-

ject must always be regulation and not the raising of

revenue, and hence the restrictions upon the taxing

power do not apply.''

The state is at liberty, notwithstanding the 14th

Amendment, to disregard questions of fault in arrang-

ing a system of compensation for such injuries.

Mountain Timber Co. v. Washington, 243,

U. S. 243, 61 L. Ed. at p. 698.

CONTRACTS

Section 941, Compiled Laws of Alaska, 1933, as

amended by Chapter 89, Session Laws of Alaska, 1935,

makes it obligatory on foreign corporations to file cer-

tified copies of their articles of incorporation and other

papers, as may be required, in the office of the Auditor
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of Alaska, and in the office of the Clerk of the District

Court for the judicial division wherein it intends to

do or engage in business.

When a foreign corporation has complied with

the laws above referred to, what is the contractual re-

lation between such corporation and the Territory? We
believe a correct answer to that question will determine

the liability of such a corporation doing business in the

Territory, especially a foreign corporation.

The charter of a business corporation formed

under our laws. Article II, Chapter XI, Compiled Laws

of Alaska, 1933, as well as the charter or grant of

authority authorizing foreign corporations to do busi-

ness in the Territory of Alaska, Article III, Chapter

XI, Compiled Laws of Alaska, 1933, as amended by

Chapter 89, Session Laws of Alaska, 1935, constitutes

in each case a tripartite contract. First : The charter

is a contract between the corporation and the Terri-

tory; Second: It is a contract between the corporation

and the stockholders; and. Third: It is a contract

between the stockholders and the Territory. Hence,

privity of contract is not lacking as between the Terri-

tory of Alaska and the appellee in this action.

Foreign corporations authorized to do business in

Alaska under our laws, including the appellee in this

cause, being the only corporations, individuals, com-

panies, or associations, refusing to comply, or live up

to the provisions of the statutes just referred to, and

under which this action was instituted, we are required
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to resort to this Court in order to collect the just

amounts due the Territory of Alaska.

Therefore, we believe all that is necessary in this

case is to call the court^s attention to the legal rights and

privileges of a foreign corporation, to do business in

the Territory, and its obligations under such granted

right or privilege. While neither a domestic or foreign

corporation can be required to respond in cases of this

nature under the provisions of an unconstitutional stat-

ute, but a failure to invoke a statutory remedy is cer-

tainly a waiver of right to subsequently challenge con-

stitutionality of a statute. Hence, we again turn to

the consideration of plaintiff's demurrer and to the

defendant's answer. Under the provisions of Section

3426, Compiled Laws of Alaska, 1933, the plaintiff may

demur to the defendant's answer containing new mat-

ter when it appears upon the face thereof that such new

matter does not constitute a defense or counterclaim.

We submit plaintiff's demurrer to the defendant's

answer for the consideration of the court, and presume

without admitting, that the defendant's answer attack-

ing the constitutionality of the statute under which the

complaints were filed in the lower court and cause, is

to be considered as new matter and not a counterclaim.

The fact that a foreign corporation has obtained

a permit to do business in the state and has paid the

fees or taxes prescribed by the existing statute does not

raise a contract on the part of the state as to the rate or
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manner of taxation nor preclude the imposition of addi-

tional taxes,

12 C. J. Sec. 670, p. 1047.

When a foreign corporation accepts a license to do

business in a state whose constitution or general stat-

utes contain such a provision, that provision becomes

a part of the contract between the corporation and the

state, which may make any laws affecting the business

of the corporation that may be deemed proper, subject

of course to constitutional limitations,

14a C. J. Sec. 3967, p. 1265, Citing Standard
Home Co. v. Davis, 217 Fed. Syl. 4, 904,
917.

A foreign corporation can do business in this Ter-

ritory only by permission of the Territory and can con-

tinue to do business within the Territory only so long as

the Territory permits it,

12 C. J. Note 30, p. 969.

A corporation which seeks to establish a business

domicile in a state other than that of its creation must

take that domicile as individuals are always under-

stood to do, subject to the responsibilities and burdens

imposed by the laws which it finds in force there. It

becomes amenable to the laws of the latter state and

to the process of its courts, upon the same principle,

and to the same extent as natural persons or domestic

corporations,

Ladd Metals Co. v. American Min. Co., 152

Fed. 1008, 1009, 1010.
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A license or permit to do business within the state

granted to a foreign corporation does not absolve it

from subjection to the local laws. Whether or not the

corporation has such license or permit, its transactions

within the state are subject to the laws of the state.

The charter of a corporation, whether it is created

by a special act or formed under a general corporation

law, is a contract between the corporation, or the cor-

porators, or members, and the state,

14 C. J. Sec. 162, p. 161, and cases cited.

It is a contract between the state and the corporation,

between the corporation and the stockholders, and be-

tween the stockholders and the state,

Carey v, SL Joe Mining Co,, 91 Pac. 369.

It is a well organized principle of law that the

charter of a corporation having a capital stock is a

contract between three parties, and forms the basis of

three distinct contracts. The charter is a contract

between the state and the corporation; second, it is a

contract between the corporation and the stockholders

;

third, it is a contract between the stockholders and the

state. This contract, on the one hand, places the cor-

poration under an obligation to perform the duties to

the public which it has undertaken under the charter,

and it cannot, without the consent of the state, change

its terms or absolve itself from its obligation,

14 C. J. Sec. 162, p. 161, 162.

A charter granted by a state to a private corpora-

tion constitutes a contract between the state and the
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incorporators within the protection of the contract

clause of the constitution,

Dartmouth College v. Woodwardy 4 L. Ed.

629, Syl.

and the rule thus established has, notwithstanding

vigorous opposition and criticism, met with universal

recognition and enforcement by the Federal and State

courts,

12 C. J. Sec. 648, p. 1021, Citing Louisville

Gas Co. in error v. Citizens Gas-light Co.^

115 U. S. 683, 29 L. Ed. 510.

In the case of Campbell Oil Co. et al v. Elledge, 61

Pac. (2d) p. 223, 224, Syl. 2 and 3, we note the follow-

ing language

:

"Whether facts as disclosed by record established

existence of relation of master and servant within

Workmen's Compensation Law is a question of law for

court.

Relation of employer and employee within Work-

men's Compensation Law is created either by expressed

contract, unequivocal acts of parties, or by implied con-

tract."

We quote the following excerpts from the case of

Pacific Employers' Ins. Co. et al v. Pillsbury et al, 14

Fed. Supp. 156:

''Act directing employers to pay $1,000 to United

States Treasurer when longshoreman dies, leaving no

dependents, held not unconstitutional as failing to give

deputy commissioner jurisdiction to determine if
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money is due, in view of specific provision that payment

shall be predicated on 'determination' by deputy com-

missioner of necessary facts (Longshoremen's and

Harbor Workers' Compensation Act, Sec. 44 (c) (1),

33 U. S. C. A. Sec. 944 (c) (1).

General statute must give way before statutes per-

taining to precise and particular phases of same

subject-matter.

Act directing employers to pay $1,000 to United

States Treasurer when longshoremen dies, leaving no

dependents, held not unconstitutional as failing to pro-

vide means for enforcing payment, since such sum is

^compensation' and not a 'penalty', and deputy com-

missioner under his general grant of jurisdiction and

administrative power has authority to make orders to

enforce his determination (Longshoremen's and Har-

bor Workers' Compensation Act, Sees. 2 (12), 44 (c)

(1), 33 U. S. C. A. Sees. 902 (12), 944 (c) (1).

Court held not precluded from considering mode

of enforcing order made by deputy commissioner re-

quiring employer to pay $1,000 to United States Treas-

urer for death of longshoreman who left no dependents,

because no steps had been taken to execute order, since

court sitting in equity will assume jurisdiction of all

questions involved and dispose of them in one action

(Longshoremen's and Harbor Workers' Compensation

Act, Sec. 21 (b), 44 (c) (1), 33 U. S. C. A. Sees. 921

(b), 944 (c) (1).
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Award of $1,000 which employer is required to

pay to United States Treasurer when longshoreman

dies, leaving no dependents, is enforceable like any

other compensation award or order, by deputy com-

missioner of United States Treasurer (Longshore-

men's and Harbor Workers' Compensation Act, Sees.

21 (b), 44 (c) (1), 33 U. S. C. A. Sees. 921 (b), 944

(c) (1).''

Under Workmen's Compensation Act, Legislature

intended to compensate for all fatal, as well as other

injuries covered by act, notwithstanding employee

might not have dependents,

Maryland Casualty Co. v. Sutherland, 169

So. 679, Syl. 6, p. 683.

Relation of employer and employee within Work-

men's Compensation Law is created either by express

contract, unequivocal acts of parties, or by implied

contract,

Campbell Oil Co, v, Elledge, 61 Pac. (2d) 223.

Section 2162, Compiled Laws of Alaska, 1933, as

amended by Section 6, Chapter 84, Session Laws of Al-

aska, 1935, provides employer may deduct $2.50 each

month from wages due employee.

Construction given to Workmen's Compensation

Act must conform to intent of Legislature,

Meznarich v. Republic Coal Co., 53 Pac. (2d)

82, 87.
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CONSTITUTIONAL LAW
In the case of Elliott et al v. El Paso Electric Co.

et al, 88 Fed. (2d) Syl. 1, p. 505, decided March 18,

1937, the Court uses the following language:

"A legislative Act should not be declared void un-

less its unconstitutionality appears beyond every rea-

sonable doubt, and such a ruling is necessary to the dis-

position of the case''.

In the above case, the C. C. A. reversed the

District Court of the U. S. for the

Western District of Texas. (15 Fed.

Supp. 81).

In the case of DeRuiz v, DeRuiz, et al, 88 F. (2d)

p. 752, 753, 754, Syl. 1 and 2, v^e note the following

language used by the Court:

"In interpreting legislation, court is under duty

to ascertain, if possible, intent of Legislature, but such

intent must be found in the language employed.'' And
again, "When words used in statute are plain, they

give meaning to the statute, and it is neither the duty

nor the privilege of Court to enter speculative fields in

search of a different meaning." On pp. 753-754 the

court holds : "While it is the duty of the courts in in-

terpreting legislation to ascertain, if possible, the intent

of the Legislature, we must not overlook the general

rule of statutory construction that such intent is to be

found in the language employed".

Citing C7. S. v, Goldenherg, 168 U. S. 95, 42

L. Ed. 394.
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''When the words used are plain, they give mean-

ing to the Act, and it is neither the duty nor the priv-

ilege of the Courts to enter speculative fields in search

of a different meaning^^

Citing Cammetti v, U. S. 242 U. S. 470, 61

L. Ed. 442.

And, again, on p. 754, same case, the court announces

what we have ever been taught with reference to statu-

tory construction, that is to say, ''That in order to re-

ject the literal interpretation of statutory language

there must be something to make plain the intent of

Congress (Legislature) that the letter of the statute is

not to prevail",

Citing Treat v. White, 181 U. S. 264, 268, 45
L. Ed. 853.

Executive, Legislative, and Judicial Departments

are independent of each other, and courts generally

refuse to invade province of legislative bodies,

^City of Wheeling v, John F, Casey Co,, 85

Fed. (2d),Syl. 2, 922, 924.

All statutes are presumed to be constitutional

until the contrary appears beyond a reasonable doubt.

Courts will not hold taxing statutes unconstitutional

unless such a ruling is absolutely required,

Benjamin Franklin Thrift Stores v. Henne-

ford, 60 Pac. (2d) 86, Syl. 5 and 6, at p.

92.

Where constitutionality of statute is attacked, a

statute will bear two constructions, one of which will
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render it unconstitutional, and the other, constitution-

al; courts have duty to adopt construction rendering

it constitutional,

In re Chilton, 16 Fed. Supp. 14, 16;

S, Buchsbaum & Co, v. Beman, 14 Fed. Supp.
444, 447;

Consolidated Gas Utilities Corp, v, Thomp-
son, 14 Fed. Supp. 318, 325.

Legislative acts are presumably constitutional and

all doubts should be resolved favorably to validity,

Rai7iey v, Michel, 57 Pac. (2d) 932, Syl 5, p.

938;

In construing statute every doubt must be resolved

in favor of its constitutionality.

State V, Arthur Duvic's Sons, 170 So. 23, Syl.

9, p. 25.

Where words of a statute are plain, there is no

room for construction thereof,

Osaka Kaisha Line v, U. S., 300 U. S. p. 101,

citing U. S. V. Wiltberger, 5 Wheat. 76,

95, 96, and others.

There is no room for construction of unambiguous

statute,

Standard Oil Co, v. Fitzgerald, 86 Fed. (2d)

799, Syl. 2, 801, 802.

Rule of strict construction of statutes is subordi-

nate to rule of sensible construction, and is not to be

applied so as to defeat obvious intention of Legislature,

Garrity v, Dist, of Columbia, et al, 86 Fed.

(2d) 207, Syi. 4, 214.
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In the case of the Inspiration Consolidated Copper

Co, V. Mendez, 166 Pac. at p. 282, the court used the

following language:

''The legislative power of the state is not con-

trolled nor controllable by simple mandatory directions

given by means of constitutional provisions which di-

rect action, but do not restrict action on the part of the

Legislature. When the Legislature is not constitution-

ally restricted, it may act or not as the occasion may
seem proper, and in acting may pass any law the Legis-

lature deems for the welfare of the state, unless pro-

hibited by some positive constitutional provision, and

all such laws not so prohibited are valid/'

Workmen's Compensation Act and subsequent

amendments should be liberally construed,

B, F, Sturtevant Co. et al v. O'Brien, 202
N. W. 324.

Courts are slow to inquire into the mere wisdom

of a statute; the question being so pre-eminently one

for the law-making branch of the government that they

will interfere only where there can be no two opinions

as to the mischievous and evil tendencies of the act,

State ex rel Davis-Smith Co, v, Clausen, 117

Pac. Syl. 12, 1103, at pp. 1119, 1120.

The burden rests upon him who assails the Act to

show an improper exercise of the legislative power.

Mo. Pac. Ry. Co. v. Norivood, 283 U. S. 249,

255;

Borden's Farm Products v. Baldwin, 293

U. S. 194, Syl. 2, p. 209.



52

It is within the province of the Legislature to de-

termine what matters and conditions pertaining to the

public welfare require attention, and the remedy,

Radice v. New York, 264 U. S. 292.

The court does not inquire into the wisdom of the

Act, nor the economic conditions of the Territory which

induced its passage; and unless the Act is entirely

beyond the legislative power, it is not subject to con-

stitutional objections,

Nehhia v. New York, 291 U. S. 502, Syl. 13,

pp. 537, 538.

'

With reference to statutory construction and con-

stitutional application thereto, we note in the case of

Cuthbertson et al v. Union Pacific Coal Company, 62

Pac. (2d) 311, Syl. 2, 3, 11 and 12, at pages 314, 315

and 317, the following quotations:

^^To ascertain meaning of given law, all statutes

relating to same subject, or having same general pur-

poses, should be read in connection with it as constitut-

ing one law.

Effect must be given, if possible, to whole statute

and every part of it.

Underlying facts may condition constitutionality

of a statute and if court cannot take judicial notice of

such facts, burden to show them lies on party claiming

law to be unconstitutional, presumption being that law

is constitutional.

If a state of facts which would justify legislation

i
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can reasonably be conceived to exist, court must pre-

sume that it did exist when law was passed/'

Further reference to statutory construction and

constitutional applications to the same, we note in the

case of Katenkamp et al v. Union Realty Co., 53 Pac.

(2d) 391, Syl. 6, 7, and 8, at p. 393

:

"Court must assume constitutionality of statute

which is adapted to lawful purpose and appears to be

constitutional unless unconstitutionality appears on

face of statute as pure proposition of law unmixed with

matters of fact which must be determined on trial.

Failure to invoke statutory remedy is waiver of

right to subsequently challenge constitutionality of

statute.

Failure of statute authorizing littoral owners of

property adjacent to state tidelands to petition for re-

moval of groins, to refer to littoral owners did not ren-

der statute violative of constitutional requirement that

subject-matter of act be expressed in title."

One phase of the rule is to the effect that ''if a

state of facts which would justify the legislation can

reasonably be conceived to exist, the Court must pre-

sume that it did exist when the law was passed",

Shea V, Olson, 53 Pac. (2d) 615, Syl. 11, p.

620;

Continental Baking Co. v. Woodring, 55 Fed.

(2d) 347,353;

Crescent Cotton Oil Co. v. State of Miss., 257

U. S. 137, 66 L. Ed. 166, 171.



64

A presumption in favor of constitutionality is

raised by the mere fact of the enactment of a statute by

the Legislature; and the burden of showing that it is

unconstitutional is on the party asserting it,

Smeltzer v. St Louis, etc. R, Co,, 158 Fed.

649, Syl. 2, 652;

Citing Hylton v, U. S., 3 Dall. 175, 1 L. Ed.

556.

Mere maxim of construction is never permitted to

defeat plain intent of statute, and should be applied

with great caution to constitutional provisions relating

to legislative branch of Government,

Home Accident Insurance Co. v. Industrial

Commission, 269 Pac. 501, Syl. 4, 5, p.

504.

Workmen's Compensation Act, although in dero-

gation of common law, is highly remedial, and should

be liberally construed in favor of workman.

City of Alexandra v. McClary, 188 S. E. 158,

Syl. 1, p. 160.

The defendant appellee in his affirmative defenses

refers to the constitutional liability of contract and

due process. We note in the West Coast Hotel Co. v.

Parrish, 300 U. S. at pages 391, 392, 393 and 394, the

following

:

''What is this freedom? The Constitution does

not speak of freedom of contract. It speaks of liberty

and prohibits the deprivation of liberty without due

process of law. In prohibiting that deprivation the
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Constitution does not recognize an absolute and uncon-

trollable liberty. Liberty in each of its phases has its

history and connotation. But the liberty safeguarded

is liberty in a social organization which requires the

protection of law against the evils which menace the

health, safety, morals and welfare of the people.

Liberty under the Constitution is thus necessarily sub-

ject to the restraints of due process, and regulation

which is reasonable in relation to its subject and is

adopted in the interests of the community is due

process.

This essential limitation of liberty in general gov-

erns freedom of contract in particular. More than

twenty-five years ago we set forth the applicable prin-

ciple in these words, after referring to the cases where

the liberty guaranteed by the Fourteenth Amendment
had been broadly described: *But it was recognized

in the cases cited, as in many others, that freedom of

contractus a qualified and not an absolute right. There

is no absolute freedom to do as one wills or to contract

as one chooses. The guaranty of liberty does not with-

draw from legislative supervision that wide depart-

ment of activity which consists of the making of con-

tracts, or deny to government the power to provide re-

strictive safeguards. Liberty implies the absence of

arbitrary restraint, not immunity from reasonable

regulations and prohibitions imposed in the interests of

the community,'

Chicago, B. & Q. R, Co, v. McGuire, 219 U. S.

549, 567.



56

This power under the Constitution to restrict

freedom of contract has had many illustrations. That

it may be exercised in the public interest with respect

to contracts between employer and employee is unde-

niable. Thus statutes have been sustained limiting em-

ployment in underground mines and smelters to eight

hours a day {Holden v. Hardy, 169 U. S. 366) ; in re-

quiring redemption in cash of store orders or other evi-

dences of indebtedness issued in the payment of wages

{Knoxville Iron Co. v. Harbison, 183 U. S. 13) ; in for-

bidding the payment of seamen's wages in advance

{Patterson v. Bark Eudora, 190 U. S. 169) ; in making

it unlawful to contract to pay miners employed at quan-

tity rates upon the basis of screened coal instead of the

weight of the coal as originally produced in the mine

{McLean v. Arkansas, 211 U. S. 539) ; in prohibiting

contracts limiting liability for injuries to employees

{Chicago, B, & Q, R. Co. v. McGuire, supra) ; in limit-

ing hours of work of employees in manufacturing es-

tablishments {Bunting v. Oregon, 243 U. S. 426) ; and

in maintaining workmen's compensation laws (A^. Y.

Central R. Co. v. White, 243 U. S. 188; Mountain Tim-

ber Co. V. Washington, 243 U. S. 219) . In dealing with

the relation of employer and employed, the Legislature

has necessarily a wide field of discretion in order that

there may be suitable protection of health and safety,

and that peace and good order may be promoted

through regulations designed to insure wholesome con-

ditions of work and freedom from oppression {Chicago,

B. & Q. R. Co. V. McGuire, supra, p. 570).
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The point that has been strongly stressed that

adult employees should be deemed competent to make

their own contracts was decisively met nearly forty

years ago in Holden v. Hardy ^ supra, where we pointed

out the inequality in the footing of the parties. We
said (Id., 397) :

The legislature has also recognized the fact, which

the experience of legislators in many States has corro-

borated, that the proprietors of these establishments

and their operatives do not stand upon an equality, and

that their interests are, to a certain extent, conflicting.

The former naturally desire to obtain as much labor

as possible from their employees, while the latter are

often induced by the fear of discharge to conform to

regulations which their judgment, fairly exercised,

would pronounce to be detrimental to their health or

strength. In other words, the proprietors lay down the

rules and the laborers are practically constrained to

obey them. In such cases self-interest is often an un-

safe guide, and the legislature may properly interpose

its authority.'

And we added that the fact 'that both parties are

of full age and competent to contract does not neces-

sarily deprive the State of the power to interfere where

the parties do not stand upon an equality, or where the

public health demands that one party to the contract

shall be protected against himself. The State still

retains an interest in his welfare, however reckless he

may be. The whole is no greater than the sum of all
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the parts, and when the individual health, safety and

welfare are sacrificed or neglected, the State must

suffer\''

In the case of the Labor Board v. Jones & Langhlin,

301 U. S. at p. 30, we note the following language used

by the Court

:

''The cardinal principle of statutory construction

is to save and not to destroy. We have repeatedly held

that as between two possible interpretations of a stat-

ute, by one of which it would be unconstitutional and

by the other valid, our plain duty is to adopt that which

will save the act. Even to avoid a serious doubt the

rule is the same.

To same point

:

Federal Trade Common, v, American Tobacco
Co., 264 U.S. 298, 307;

Panama R, Co, v. Johnson, 264 U. S. 375,390

;

Missouri Pac, R. Co. v. Boone, 270 U. S. 466,

472;

Blodgett v. Holden, 275 U. S. 142, 148;

Richmond Screw Anchor Co, v. U. S. 331,
346."

In the case of Houston & North Texas Motor

Freight Lines, et al v, Phares, et al, 19 Fed. Supp. 421,

422, we respectfully call the Court's attention to the

language used by the Court in that case, as follows

:

"It is not the prerogative of a court to determine

when a Legislature should amend a law or when it

should repeal one, or when a law is wise or unwise.
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The policy of a state must of necessity be deter-

mined by its law-making body rather than by the

courts. This is true not merely as a matter of choice

but of necessity and is not discretionary with the courts.

Matters of policy are not determined by the court

and should not be determined by the courts, but must

of necessity be determined by the Congress, when na-

tional, and by the Legislature where confined to the

state.

To grant the relief sought here would amount to

a further encroachment of the federal courts over the

power of a state government and thereby deprive the

states more and more of the right to determine and

control their policies. I think these matters until

otherwise expressly provided for by constitutional pro-

visions should be, under well regulated rules of equity,

left undisturbed and every doubt and every intend-

ment resolved in favor of the sovereignty over the ques-

tion of the state and its authority in its police power.''

FOREIGN CORPORATIONS
A foreign corporation, not being a citizen within

the meaning either of the Constitution as originally

adopted, or of the Fourteenth Amendment thereto, it

follows that the state may prohibit foreign corporations

from doing business within its boundaries, or may

grant such privileges on such conditions as it deems

best.

Their rights and privileges in states other than

the state in which they were created restricted to a full
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and complete compliance of all laws enacted by the

states in which they were created, as well as enacted by

the foreign state into which they may have acquired

the right to do business ; in support of that principle,

we respectfully refer the Court to the case of Hooper v.

State of California, 155 U. S. 652, where we note the

following language used by the Court:

"The principle that the right of a foreign corpora-

tion to engage in business within a state other than that

of its creation, depends solely upon the will of such other

state, has been long settled, and many phases of its ap-

plication have been illustrated by the decisions of this

Court."

With the question of the expediency or policy of

the statutes imposing conditions upon foreign corpora-

tions the court has nothing to do. It is purely a legis-

lative question. The statute must stand, unless it is

plainly in conflict with some constitutional provision,

and, if there is doubt as to its constitutionality, the

doubt must be resolved in favor of the Legislature.

RIGHTS OF TERRITORY TO COLLECT
COMPENSATION

Where there are no dependents of a deceased em-

ployee, the employer or insurance carrier shall pay a

stated sum into a state fund for purposes stated.

Home Accident Ins, Co, v. Industrial Comm'n.
of Arizona, 269 Pac. 501;

B. F. Stewart Co, v, O'Brien, 202 N. W. 324;
71 C. J. 266, 267, Sees. 20 and 21.
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Section 2161, Compiled Laws of Alaska, 1933, as

amended by Chapter 84, Session Laws of Alaska, 1935,

provides for the payment of certain sums of money to

the Territory of Alaska upon the death of an employee,

or employees, who may lose his life while in the actual

employment of such employers as designated in said

statute. Therefore, has the Territory of Alaska the

constitutional right to demand and collect from that

class of employers of labor mentioned, referred to and

specifically defined in said Chapter of our Workmen's

Compensation Act as amended by Chapter 84, Session

Laws of Alaska, 1935, for the death of an employee

killed while engaged and performing the labor for

which he was employed and leaving no dependents?

It is our contention that the Territory may con-

stitutionally and legally do so, for the reason that all

legislation not prohibited by our Organic Act or re-

served to the United States are proper subjects of legis-

lation by our Territorial Legislature.

By an Act of Congress approved March 4, 1927,

Chapter 509, Sec. 44, 44 Stat. 1444—Sec. 944 (c) (1),

33 U. S. C. A., it is provided:

''Each employer shall pay $1,000 as compensation

for the death of an employee of such employer resulting

from injury where the deputy commissioner determines

that there is no person entitled under this chapter to

compensation for such death''. The aforesaid said

sum of money must be paid into the United States

Treasury for the specific purposes in Act stated,
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Pacific Employers his, Co. v. Pillsbury, et al,

14 Fed. Supp. 156.

Declaring above Act of Congress constitu-

tional.

Under Workmen's Compensation Act, Legislature

intended to compensate for all fatal, as well as other

injuries covered by the Act, notwithstanding employee

might not have dependents,

Maryland Casualty Co. et al, v. Sutherland^
169 So. 679.

And, in the above case, we note the following

:

"In thirty states compensation is payable only to

dependents and certain designated beneficiaries, upon

the death of the employee. It is provided by the laws

of nine states, Alaska, the District of Columbia, and by

the Longshoremen's and Harbor Workers' Compensa-

tion Act (33 U. S. C. A. Sees. 901-950) that if the de-

ceased employee left no dependents, specified payments

shall be made into public funds."

Also, see same case for construction of statute, and

holding

:

'The legislative history of an Act is important

only where there is doubt as to what is meant by the lan-

guage employed in the Act. Where the language used,

considered in its ordinary and grammatical sense,

clearly expressed the legislative intent, rules of con-

struction and interpretation are unnecessary",

State V. Burr, 84 So. 61, 62, Syl. 20, p. 73;

Osborne v. Simpson, 114 So. 543.
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The intention and meaning of the Legislature

must be primarily determined from the language of

the statute itself, and not from conjecture aliunde.

When the language of the statute is clear and unam-

biguous and conveys a clear and definite meaning, there

is no occasion for resorting to the rules of statutory

interpretation and construction. The statute must be

given its plain and obvious meaning,

Douglas, Inc, v, McRainey, 137 So. 157, Syl.

1, p. 159;

State V. Amos, 79 So. 433, Syl. 3 at p. 435.

Wisdom and expediency of statutes are questions

exclusively for legislative determination and not for

courts,

S. H, Kress & Co. v. Johnson, 16 Fed. Supp. 5,

8, 299 U. S. 511, citing Borden's Farm
Products Co. V. Baldwin, 293 U. S. 194,

209.

Legislative power of law-making branch is plen-

ary except as it is subject to constitutional limitation,

Metzger v. People, 53 Pac. (2d) 1189, 1192,

Syl. 1, p. 1191.

The policy of legislation is for determination

by the General Assembly, not by the

Courts.

State constitution is limitation upon rather than

grant of legislative power, and whole law-making

power of state not expressly or impliedly withheld is

committed to Legislature, which may enact any law

not forbidden by constitution or delegated to Federal
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Government or prohibited by Constitution of the United

States,

Jory V. Martin, 56 Pac. (2d) 1093, 1095;

Citing Oregon cases and Cooley's Constitu-
tional Limitations (8 Ed.) p. 176.

Intent and not letter of statute constitutes the law

and a thing may be within the letter of statute but not

within its meaning.

Marsh v. Preferred Accident Ins. Co., 89 Fed.
(2d) 932,934.

Words must be interpreted in light of purpose of

legislation. Words of statute are not to be read in

vacuo, but all sections must be studied together,

Coppers Conn. Coke Co. v. James McWilliams
Blue Line, 89 Fed. (2d) 865, 866.

The right to workmen's compensation is wholly

statutory, not existing except under the circumstances

provided in the workmen's compensation acts. It is

not a common law right, for the reason that the acts

are in derogation of, or departure from, the common

law, and are not amendatory, cumulative, or supple-

mental thereto, nor declaratory thereof, but wholly

substitutional in character, and likewise it has been

said not to be a constitutional right nor an inherent

right, but the right, where it exists, has been said to be

a legal right, not differing from other rights. Con-

versely, the liability of the employer to pay compensa-

tion arises from the law itself, and not from the com-

mon law,

71 C. J., Sec. 5, p. 229, 230, 231.



65

POLICE POWER
Police power extends to the protection of the lives,

health, comfort and quiet of all persons, and the protec-

tion of all property within the state,

Slaughter-House Cases, 21 L. Ed. 394;

Stoll V, Pacific Coast SS. Co,, 205 Fed. 169,
17 (upholding constitutionality of

Washington Compensation Act).

All natural persons within the state, and all cor-

porations doing business within the state or created

thereby, hold their property and engage in their busi-

ness subject to the police power of the state,

12 C. J., Sec. 416, p. 909.

Whatever differences of opinion may exist as to

the extent and boundaries of the police power, and how-

ever difficult it may be to render a satisfactory defini-

tion of it, there seems to be no doubt that it does extend

to the protection of the lives, health and property of

the citizens, and to the preservation of good order and

the public morals. The Legislature cannot, by any con-

tract, divest itself of the power to provide for these ob-

jects. They belong emphatically to that class of objects

which demand the application of the maxim, ^'Salus

populi suprema lex" ; and they are to be attained and

provided for by such appropriate means as the legisla-

tive discretion may devise. That discretion can no

more be bargained away than the power itself,

Boston Beer Co, v. Mass,, 97 U. S. 25, 33, 24
L. Ed. 989, 992.
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In the case of Shea v. Olson, 53 Pac. (2d) 615, we

note the following on page 619, Syl. 4

:

''It is a well-settled principle of law, followed by

all courts, that the presumption is in favor of the con-

stitutionality of a statute (6 R. C. L. 97, 98). As ex-

pressed in our decisions, the rule in this state is that the

court will not declare a law unconstitutional unless its

validity is so apparent as to leave no reasonable doubt

on the subject,

State V, Ide, 35 Wash. 576, 77 Pac. 961, 67
L. R. A. 280, 102 Am. St. Rep. 914, 1

Ann. Cas. 634;

Litchman v. Shannon, 90 Wash. 186, 155 Pac.

783;

Chas, Uhden Inc. v, Greenough, 43 Pac. (2d)

983, 98 A. L. R. 1181."

And, on same page, in same case, the court holds, as

follows

:

''We take up, first the question of the alleged in-

sufficiency of the title of the Act,'' and holds that "the

title is sufficient if it gives such notice of its object as

reasonable to lead to an inquiry into the body of the

Act''. The court then proceeds to discuss both the state

and federal constitutions relating to due process and

the equal protection of the laws, and declares that none

of these constitutional provisions apply to laws enacted

by state legislature in the exercise of its police power.

ESTOPPEL

Where one having the right to accept or reject a

transaction takes and retains benefits thereunder, he
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ratifies the transaction, and is bound by it, and cannot

avoid its obligations or effect by taking a position in-

consistent therewith. And the estoppel thus created

is operative against his personal representatives,

21 C. J. Sec. 207, 1206, 1207.

A person may, by his act, waive a rfght which he

might otherwise have under the provisions of a consti-

tution; and where such acts or omissions have inter-

vened, a law will be sustained which otherwise might

have been held invalid, if the party making the objec-

tion had not by prior acts precluded himself from being

heard in opposition. Thus a person who has partici-

pated in proceedings under a statute, or who has acted

under the statute and in pursuance of the authority

conferred by it, or who has claimed the benefit of the

statute to the detriment of others, or who asserts rights

under it, may not question its constitutionality,

12 C. J. p. 769, Sec. 190, citing Pierce v, Som-
erset RR. Co., 171 U. S. 641, Syl. 3, 43
L. Ed. 316, 319.

We might further add in concluding our remarks

in this brief, that the doctrine of estoppel might well

be applied for the reason that one who has taken advan-

tage of certain provisions of a statute will not be heard

to contest the constitutionality of other provisions.

Grand Rapids etc, RR. Co. v. Osborn, 193 U.
S. 17, 48 L. Ed. 598.

CONCLUSION
In submitting this brief and argument for the con-

sideration of the court on questions raised by the de-
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fendant appellee in his answer and affirmative de-

fenses to the plaintiff appellant's complaint, to-wit,

constitutionality, taxation and privity of contract, we

have endeavored to avoid verbosity in either details or

substance. Much more could have been said had time

and space permitted, but we believe we have fairly pre-

sented not only our views relative to a correct construc-

tion of the law, but our reasons therefor, based as they

are on the law and decisions cited.

We, therefore, submit the cause and pray a re-

versal of the decision of the Honorable District Court

thus appealed from.

JAMES S. TRUITT,
Attorney for Appellant.
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STATEMENT OF FACTS

This action was brought to recover from the

appellee what counsel for appellant aptly refers to in

his brief as ''territorial compensation/' alleged to be

due appellant under the "Workmen's Compensation

Act'' of Alaska.

The answer sets up the invalidity and unconsti-
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tutionality of the territorial statute under which the

action was brought. In this connection the answer

alleges, among other things:

^'And the defendant further answering and
by way of affirmative defense alleges: That the
act under which this proceeding is brought, to

wit: Chapter 84 of the Session Laws of 1935, the
same being an act entitled, 'An Act to amend
Sections 2161, 2162, 2172, Compiled Laws of
Alaska, 1933, relating to the payment of com-
pensation to injured workmen, etc/, more es-

pecially in so far as it relates to the payment of
compensation or other monies to the Territory
of Alaska in the cases in said act specified, is

void and of no effect in that the title violates the

provisions of the Organic Act providing : 'No law
shall embrace more than one subject which shall

be expressed in the title', in this (1) that the

title of the act is insufficient for any purpose

(2) in that the act contains more than one sub-

ject (3) in that the provisions of the act to which
objection is made—that is to say, the provisions

relating to the payment of compensation or other

money to the Territory of Alaska, are not within
the scope of the title of the act, and not germane
to the subject expressed therein (5) and that the

portions of said act which relate to the payment
of compensation to the Territory, or the pay-
ment of other money to the Territory, the same
being the portions of the act upon which this

action is based, are void and of no effect in that

they violate the Constitution of the United States,

more especially in this: That they provide for

the taking of private property from the defend-

ant without compensation, that they deprive the

defendant of property and liberty without due
process of law; and that they impose a condition

upon the right of private contract, which amounts



to a deprivation of property and liberty without
due process; and further, that the provisions

referred to deny to the defendant the equal pro-

tection of the laws."

And in this connection the defendant further

avers: That the provisions of the act referred to,

which form the basis of this action and which relate

to the payment of compensation or other money to

the Territory of Alaska, are void in that they violate

the provisions of the Organic Act reading as follows

:

" * * * all taxes shall be uniform upon the
same class of subjects and shall be levied and
collected under general laws, and the assessments
shall be according to the actual value thereof. No
tax shall be levied for territorial purposes in ex-

cess of one per centum upon the assessed valua-
tion of the property therein in any one year.''

(Record pages 11 et seq.)

The answer also alleges that the action cannot

be maintained because there is no privity of contract

and that under the laws of Alaska a third person for

whose benefit a contract is made cannot maintain an

action upon it.

To this answer the plaintiff demurred. The de-

murrer was over-ruled; and the plaintiff, electing to

stand on this ruling, judgment was entered against

it. From this judgment the appeal was taken.

The title to the territorial act which forms the

basis of the action, is as follows: ''An Act to amend
Sections 2161, 2162, 2172, Compiled Laws of Alaska
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1933, relating to the payment of compensation to

injured workmen, etc/'

Sections 2161, 2162, and 2172, of the Compiled

Laws are long and there is nothing about them that

sheds any light upon the matters under discussion in

this brief, except that they relate to the payment of

compensation to injured workmen and their depend-

ents, and that they do not relate in any way to the

payment of compensation to the Territory or to

anyone other than the injured workman and his

dependents. The only one of these sections that is at

all material is Section 2161, which is set out at length,

in so far as it has any application, in appellant's brief

on pages 3, 4, 5, and the upper portion of page 6.

The provision of the act itself the validity of

which is challenged in this proceeding reads as fol-

lows: ^^In those cases where such deceased employee

was, at the time or his or her death unmarried, and

leaves no children nor father nor mother, the employer

shall be required to pay the funeral expenses of the

deceased not to exceed the sum of One Hundred

Ninety-five ($195.00) Dollars, and such other ex-

penses, if any, arising after the injury and before

the death, not to exceed the further sum of One

Hundred Ninety-five Dollars ($195.00) and in addi-

tion thereto shall pay to the Territory the sum of

Four Thousand Dollars ($4,000.00), to be covered

into the Territorial Treasury and credited to the cur-
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rent appropriation for allowance to aged residents.",

Chapter 84, Page 174, Session Laws of

1935.

SUMMARY OF BRIEF

The errors assigned by appellant and discussed

in its brief, relate, either directly or indirectly, to the

ruling of the court in overruling appellant's demurrer

to the portion of appellee's answer above quoted. The

correctness of the court's ruling depends on two

things: (1) is the title to the act above quoted, refer-

ring solely to the payment of compensation to ^'injured

workmen and their dependents", sufficiently broad

to permit the inclusion, in the act, of a provision re-

quiring the payment of compensation to the territory

;

(2) is the provision in the act requiring the payment

of compensation to the territory valid. These points

will be taken up in their order.

ARGUMENT

SUFFICIENCY OF TITLE

The question to be considered is not so much
whether the title is sufficient to serve as a title to

an act, although that point is not free from doubt,

but whether the title is broad enough to embrace the

legislation enacted under it.
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The Organic Act provides:

''No law shall embrace more than one sub-
ject, which shall be expressed in the title/'

Compiled Laws of Alaska 1933, p. 168, Sec-
tion 474.

The title to the act under consideration is: "An
Act to amend Sections 2161, 2162, and 2172, Compiled

Laws of Alaska 1933, relating to the payment of com-

pensation to injured workmen, etc/'

The provisions of the sections referred to in the

title relate solely to the payment of compensation to

injured workmen and their dependents. No mention

is made of payment of compensation to the Territory.

The portions of the act objected to, deal with the

payment of compensation to the Territory. The

question presented is, is the title broad enough to

embrace such legislation?

If the phrase, ''relating to the payment of com-

pensation to injured workmen, etc.'' modifies the

proceeding words and numerals relating to the section

to be amended, it is merely descriptive of these sec-

tions, if it be treated as a substantive part of the title

itself, so as to indicate what the act relates to, it

serves as the title itself without regard to the sections

to be amended.

In either case, the words, "payment of compen-

sation to injured workmen," place a definite limitation



7

on what may be included in the Act. These words

exclude the payment of compensation to the Territory.

The effect of attempting to write into a statute what

the title thus excludes, is to render the statute void

to that extent.

Judge Cooley, after reviewing the decisions upon

the subjects, says:

"As the legislature may make the title to an act

as restrictive as they please, it is obvious that they
may sometimes so frame it as to preclude many
matters being included in the act which might
with entire propriety have been embraced in on
enactm^ent with the matters indicated in the title,

but which must now be excluded because the

title has been made unnecessarily restrictive. The
courts cannot enlarge the scope of the title; they
are vested with no dispensing power ; the consti-

tution has made the title the conclusive index to

the legislative intent as to what shall have opera-
tion; it is no answer to say that the title might
have been made more comprehensive, if in fact

the legislature have not seen fit to make it so.''

Cooley's Constitutional Limitations, 177 et

seq.. Fourth Edition.

Ruling Case Law, summarizes the law on the

subject as follows:

"Since these provisions are mandatory, a
statute which does not comply with them must
be void either in whole or in part. So much of
the subject of a statute as is not expressed in the
title, or is not germane to the subject expressed
in the title, is invalid. In other words, where
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an act is broader than its title it can only be
operative as to that part of it which is indicated
by its title; for the title of an act defines its

scope and it can contain no valid provision beyond
the range of the subject or object there stated."

25 Ruling Case Law 840.

It is hardly necessary to say that the term ^*etc."

adds nothing to the title, for if it did, it would destroy

the effect of the Constitutional provisions. Referring

to the phrase, "and for other purposes'^ which is the

equivalent of ''etc.''. Judge Cooley says:

''One thing, however, is very plain ; that the

use of the words 'other purposes,' which has here-

tofore been so common in the title of acts, with
a view to cover any and every thing, whether
connected with the main purpose indicated by the

title or not, can no longer be of any avail where
these provisions exist. As was said by the

Supreme Court of New York in a case where
these words had been made use of in the title to

a local bill : "The words 'for other purposes' must
be laid out of consideration. They express noth-

ing, and amount to nothing as a compliance
with this constitutional requirement. Nothing
which the act could not embrace without them
can be brought in by their aid."

Cooley's Constitutional Limitions 177,

Fourth Edition.

The learned trial judge has written an exception-

ally able opinion in this case, where this point is so

well considered in the light of the authorities that it
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is not necessary to inquire into it further in this

brief.

See Opinion, Printed Record 24 et seq.

VALIDITY OF PROVISIONS REQUIRING
PAYMENT TO TERRITORY AS DE-
TERMINED BY CONSTITUTION

AND ORGANIC ACT.

The Territorial statute under discussion pro-

vides: that when a deceased employee is unmarried

and leaves no children nor father nor mother, the

employer ^^shall pay to the Territory the sum of Four

Thousand ($4,000.00) Dollars, to be covered into the

Territorial Treasury and credited to the current appro-

priation for allowance to aged residents.'' This pre-

sents the simple question, can industrial accidents be

made a source of territorial revenue? The amount

demanded is not compensation, for the Territory is

not an employee nor the dependent of an employee.

Then, what is it? It is simply an exaction made for

the purpose of meeting the expense of government.

It is covered into the Territorial treasury and credited

to the current appropriation for allowance to aged

residents. The care of aged residents is one of the

ordinary duties of government. It is, no doubt, a

worthy object, but it has nothing to do with work-

men's compensation. Such an exaction is either a

tax or a taking of property without justification or

excuse.
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As a tax it cannot stand, because there is not

even an attempt to comply with the provisions of the

Organic Act relating to taxation. The Organic Act
provides

:

u H: ^^ ^^ ^jj taxes shall be uniform upon the
same class of subjects and shall be levied and
collected under general laws, and the assessments
shall be according to the actual value thereof.

No tax shall be levied for territorial purposes in

excess of one per centum upon the assessed valua-
tion of the property therein in any one year ''" * *''

See Compiled Laws of Alaska 1933, page
170.

It requires no argument to show that this tax,

if this exaction be regarded as a tax, does not comply

with these provisions. But it is urged by counsel for

the territory that license taxes need not comply with

these provisions. It has been uniformly held that

license fees exacted under the police power in connec-

tion with regulation, need not comply with the pro-

visions relating to taxation for the reason that they

are not taxes. But these license fees must not exceed

the cost of regulation. There are also some decisions

which, at least, seem to hold that license taxes need

not comply with constitutional provisions relating to

taxation; but a consideration of these decisions will

disclose that they lose sight of the distinction between

license fees exacted under the police power, where the

purpose is regulation, and exactions made under the

taxing power, where the purpose is revenue. This
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results in protecting idle property against unjust and

excessive taxation and in leaving industry v^ithout

any such protection. These decisions, when so inter-

preted, lead to the conclusion that the framers of our

state and territorial constitutions had queer notions

with respect to when protection against unjust and

excessive taxes is most needed to promote the public

good. However, the question does not arise here.

The statute under discussion makes no attempt at

regulation and it makes no provision for a license of

any kind. Nor was it the intention of the legislature

to levy a tax under this act. If this were a tax,

industrial accidents would be the subjects of taxa-

tion ; it would be a tax levied against those who would

be unfortunate enough to have such accidents. It

leads to ridiculous conclusions to say that industrial

accidents are things of value that can be taxed or to

say that the unfortunate should be placed in a special

class with a view of placing upon them the special

burden of a special tax. The Supreme Court of Cali-

fornia passed upon this precise question in the case of

Yosemite Lumber Company vs. Industrial Ace. Com.

204 Pac. 226. In that case the court had before it a

section of the California Compensation Act which re-

quired the payment of $350.00 to the state treasury

in cases where there were no dependents. The statute

differed from the Alaska statute with respect to the

use to which the money was to be put, but it was
identical in so far as the point now under discussion

is concerned. It was held invalid for other reasons,
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but the question of whether it was a tax was fully-

considered. Upon this point the court state their

conclusions thus:

^^We are of the opinion that the language of

the section gives no warrant for the conclusion
that it was intended to provide for taxation of

any kind/'

Yosemite Lumber Company vs. Industrial
Ace. Com. 204 Pac. 226.

True, the legislature also has the right to impose

penalties, but the imposition of a penalty presupposes

the infliction of a wrong. If the compensation act

dealt only with injuries resulting from negligence,

the case might be somewhat different; but the act

does not consider the question of negligence—it deals

with accidents as resulting from misfortune. To

make misfortune the basis of a penalty would be as

shocking as it would be novel. This point, however,

was definitely disposed of by the Supreme Court in

the case of:

Alaska Packers Assn, vs. Industrial Ace,
Com,, 55 Sup. Ct. 518—294 U. S. 532.

In this case it was said

:

^^the liability under Workmen's Compensa-
tion Act is not for a tort. It is imposed as an
accident of the employment relationship as a
cost to be borne by the business enterprise, rather
than as an attempt to extend redress for the

wrongful act of the employer."
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If the exaction made under the statute is not a tax

and is not a penalty, what is it? It can be nothing

less than an attempt to divert into the territorial

treasury moneys which if paid at all should be paid

to injured workmen—to compel the payment into the

territorial treasury of money to which the territory has

no right, either legal or moral. Do the Fifth and

Fourteenth Amendments permit this? If so, on what

theory? Counsel for appellant maintains that it can

be done under the police power. If so, the taxing

power is unnecessary and the Fifth Amendment con-

tains nothing but empty words. To say that to take

four thousand dollars from an employer who has an

accident that involves neither wrong nor fault, is to

promote the public health, public morals, or public

safety, would be to make a statement that does not

conform to reason. Yet, every exercise of the police

power must be reasonable. No, the police power can-

not justify this exaction. It is simply an exaction

made in violation of the provisions of the Fifth

Amendment and in violation of every principle of

natural justice. Under the police power, the law-

making body may regulate industry for the benefit of

those engaged in it, but it cannot take from industry

what belongs to it and apply what is so taken to the

use of the state. The theory upon which the Alaska

Compensation Act as originally enacted, rests, is fully
explained by this court in the case of :

Johnson vs. Kennecott Copper Corp. 248
Fed. 407.
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The importance of this case, as it affects the case at

bar, lies in the fact that the theory upon which the law

was held constitutional is such as to exclude the idea

that compensation could be paid to anyone other than

the injured employee or his dependents, and especially

to exclude the idea that the Territory could be made a

beneficiary under the act.

The Court bases its opinion upon language em-

ployed by the Supreme Court of New York which is

quoted with approval and reads as follows:

"Of course, we cannot ignore the question

whether the new arrangement is arbitrary and
unreasonable, from the standpoint of natural
justice. Respecting this, it is important to be
observed that the act applies only to disabling

or fatal injuries received in the course of hazard-
ous employment in gainful occupation. Reduced
to its elements, the situation to be dealt with is

this : Employer and employee, by mutual consent,

engage in a common operation intended to be
advantageous to both; the employee is to con-

tribute his personal services, and for these is to

receive wages, and ordinarily nothing more; the

employer is to furnish plant, facilities, organiza-

tion, capital, credit, is to control and manage
the operation, paying the wages and other ex-

penses, disposing of the product at such prices

as he can obtain, taking all the profits, if any
there be, and of necessity bearing the entire

losses. In the nature of things, there is more or

less of a probability that the employee may lose

his life through some accidental injury arising

out of the employment, leaving his widow or

children deprived of their natural support; or

that he may sustain an injury not mortal, but
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resulting in his total or partial disablement,

temporary or permanent, with corresponding im-
pairment of earning capacity. The physical suf-

fering must be borne by the employee alone; the

laws of nature prevent this from being evaded
or shifted to another, and the statute makes no
attempt to afford an equivalent in compensation.
But, besides, there is the loss of earning power;
a loss of that which stands to the employee as

his capital in trade. This is a loss arising out
of the business, and, however it may be charged
up, is an expense of the operation, as truly as

the cost of repairing broken machinery or any
other expense that ordinarily is paid by the em-
ployer. Who is to bear the charge? It is plain

that, on grounds of natural justice, it is not
unreasonable for the state, while relieving the

employer from responsibility for damages meas-
ured by common-law standards and payable in

cases where he or those for whose conduct is he
answerable are found to be at fault, to require

him to contribute a reasonable amount, and ac-

cording to a reasonable and definite scale, by
way of compensation for the loss of earning
power incurred in the common enterprise, ir-

respective of the question of negligence, instead

of leaving the entire loss to rest where it may
chance to fall—that is, upon the injured em-
ployee or his dependents. Nor can it be deemed
arbitrary and unreasonable, from the standpoint
of the employee's interest, to supplant a system
under which he assumed the entire risk of injury
in ordinary cases, and in others had a right to

recover an amount more or less speculative upon
proving facts of negligence that often were dif-

ficult to prove, and substitute a system under
which in all ordinary cases of accidental injury
he is sure of a definite and easily ascertained
compensation, not being obliged to assume the
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entire loss in any case, but in all cases assuming
any loss beyond the prescribed scale."

In some states the law provides that, where there

are no dependents, a fixed sum shall be paid into a

fund to be used for the purpose of rehabilitating

injured workmen or for some other like purpose.

Such laws are within the scope of the compensation

act and their enactment is a proper exercise of the

police power, because the money goes to the injured

workmen. But those cases bear no analogy to the

Alaska Act, under which the money collected is used

to defray the ordinary expenses of government. The

decisions in the cases upholding these laws are in-

structive in that they are made to rest upon the fact

that the exaction is made solely for the benefit of

injured workmen. Thus in the case of:

Sheekan vs. Sheehan, 44 Sup. Ct. Rep. 548,

s.c. 265 U.S. 371,

in upholding a New York law requiring the payment

of $500.00 by an employer, in cases where there are

no dependents, into a fund to be used for rehabilita-

tion and as additional compensation, the Supreme

Court uses this language

:

''The substance of these two provisions is

that when an injury causes the death of an
employee leaving no beneficiaries, the employer
or other insurance carrier shall pay the State

Treasurer the sum of $500 for each of two
special funds: one to be used in paying addi-

tional compensation to employees incurring perm-
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anent total disability after permanent partial

disabilities; and the other, in the vocational edu-
cation of employees so injured as to need rehabili-

tation. The use of such special funds for such
purposes is an additional compensation to the

employees thus injured, over and above that pre-

scribed as the payments to be made by their

immediate employers. Such additional compen-
sation is neither unjust nor unreasonable. Thus,
an employee who, having lost one hand in a
previous accident, thereafter loses the second
hand, is, obviously, not adequately compensated
by the provision requiring his employer to make
payment for the loss of the second hand, inde-

pendently considered; the total incapacity finally

resulting from the loss of both hands working
much more than double the injury resulting from
the loss of each separate hand considered by it-

self. In such a case, however, as in the case of
an injury requiring vocational rehabilitation, it

is the theory of the law that such additional com-
pensation to the injured employee should not be
required of the particular employer in whose
service the injury occurred, but should be pro-
vided out of general funds created by payments
required of all employers when injuries resulting
in the death of their own employees leaving no
beneficiaries, do not otherwise create any liability

under the Compensation Law.''

The Longshoreman's Compensation Act and the

other acts providing for the payment of compensation

where there are no dependents, in so far as they have

been held good by the courts, all belong to this class.

No court, it is believed, has sustained an act under

which the money paid in is used for any purpose not

directly connected with the care or rehabilitation of
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injured workmen. The distinction in legal effect

between cases where the money collected is used for

the exclusive benefit of injured workmen, and cases

where it is otherwise employed, as is the case of the

Alaska statute, is clearly pointed out by the Su-

preme Court of Arizona.

Home Ace. Ins. Co. vs. Industrial Commis-
sion 269 Pac. 501.

In this case the Supreme Court of Arizona had

before it a statute which provided for the payment of

compensation in those cases where there were no

dependents, of a fixed sum to the state, to be placed

in a fund to be used for the rehabilitation of those

disabled in industry or otherwise.

The Court held that the legislature could, under

the police power, enact legislation to provide com-

pensation for those disabled in industry, and following

the Supreme Court it was held that this included

rehabilitation, and to the extent that the fund was

to be used for rehabilitation of those disabled in

industry it was held valid.

But the statute was broader—it provided for the

rehabilitation of those disabled in "industry or other-

wise'', and the court held that the power of the legisla-

ture, under the police power, to provide for the

rehabilitation of disabled persons, was limited to those

disabled in industry, and the added words ''or other-

wise,'' should be stricken from the statute in order to

make it valid.
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In passing upon this point it is said

:

^Tetitioners base their contention that this

provision is arbitrary and discriminatory upon
another ground, namely, the fact that it pro-

vides that the fund paid may be used for the

vocational rehabilitation, not only of those dis-

abled in industry but of those disabled otherwise
than in industry as well. It is true the wording
is ^to provide for the promotion of vocational

rehabilitation of persons disabled in industry or

otherwise, and their return to safe employment,'
and if this language be given full effect it would
entitle one disabled otherwise than in industry
to receive the benefits of the fund thus created,

the same as it would one disabled in industry.

But since the theory of Workmen's Compensation
Laws is that industry should bear the burden
of its own accidents, it is clear that employers
alone cannot be required to contribute to the
vocational rehabilitation of those injured other-

wise than in industry, and hence it follows that,

in so far as this provision authorizes persons
disabled otherwise than in industry to enjoy its

benefits, it is invalid."

The Supreme Court of New Jersey also held

invalid an act which was in most respects like the

Alaska Act.

Bryant vs, Lindsey, 110 Atl. 823.

After reviewing the statutes of the states, it is

said:

*^It will therefore be seen that the legisla-

tion in question amounts to this: That whereas,
under the Workmen's Compensation Act, the lia-

bility of an employer in the case of an employee
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leaving no dependents was limited to 'expenses

of last sickness and burial, the cost of burial,

however, not to exceed $100', (see RL. 1913, p.

306), the amended act now under consideration

requires the employer to pay in addition to this

the sum of $400 not for any expense connected
with the injury, the sickness, or the burial of the

deceased employee, but to the state commissioner
of labor as a functionary designated to receive the

money and to apply it as part of a fund to pay
the expenses of conducting the state labor bureau,
another state agency. It is true that the state

labor bureau is an agency expressly devoted to

the investigation and settlement of questions

arising under the Workmen's Compensation Act,

but, for that matter, so is the court of common
pleas, at least in part, and the infirmity of this

legislation, which is strongly urged upon us by
the defendant's counsel, will appear somewhat
more plainly if we consider that the act might
as well have prescribed that the $400 should in

each case be turned into the state or county
treasury, to be used in helping to defray the

salaries of the various judges of the courts of

common pleas. It seems quite obvious that this

is nothing more nor less than a tax imposed for

the purpose of supporting the expense of a state

agency."

After holding that it cannot stand as a tax,

it is said

:

'Trom another standpoint the act seems
to be simply a taking of the property of this

class of employers without any compensation

therefor."

If the contention of counsel for appellant that the

mere acceptance of the compensation act results in a
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contract to pay compensation to the territory were

sound, the act would be open to the objection that it

violates the Fifth Amendment in a manner not re-

ferred to in the decisions above mentioned. It would

result in an unlawful interference with the right of

contract.

Now, the legislature had a perfect right to pro-

vide that a law providing for the payment of com-

pensation to employees should become a part of the

contract of hire, and to provide for the manner in

which such contract should be construed; but the

legislature had no right to provide that whenever a

contract of hire is made it shall be held to include a

contract to pay compensation to the Territory. To

enact the latter provision is to place an unlawful

restriction upon the liberty to contract. That em-

ployers and employees have a fundamental right to

make a contract of hire which is protected by the due

process, clause of the Constitution is no longer open

to question, and it follows that as a part of such con-

tract they have a right to provide for the compensation

that is to be paid the employee, both for services

rendered and injuries received, subject only to a valid

exercise of the police power by the state.

In the light of this, it must be clear that if the

Legislature provides that a contract of hire cannot

be made for the payment of wages and of compensa-

tion to the employee in case of injury unless such

contract also embodies a provision for the payment
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of a rake-off to the Territory in certain cases, it is

a restriction upon the liberty to contract that violates

the provisions of the due process clause. If to say to

an employer and employee that they shall not enter

into a contract of employment unless they agree to

pay to the Territory a given amount is not to inter-

fere with the liberty to make contracts, it is difficult

to conceive of how such interference could arise. If

this section of the statute were so construed as to

have this effect, the act, as a whole, would certainly

put the employer and employee in a strange predica-

ment. The act provides that if the employer rejects

it he shall lose his common law defenses, and that if

the employee rejects it he shall lose much that per-

tains to his common law right of action. These

provisions were inserted with a view of inducing both

employer and employee to accept the act. Some courts

have held that these provisions were an interference

with the liberty to contract; others have held that they

were not because these common law defenses and

common law rights of action were not fundamental

in their nature and were such that the legislature

had a right to change or abolish them. But if seeking

to bring the employer and employee under the Com-

pensation Act by a resort to this more or less dubious

method, our legislature, if the act were construed

as contended for, would go much further. It would

say to the employer and employee: You cannot come

under the Compensation Act unless it is agreed that

you also pay a stipulated sum to the Territory. In
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other words the legislature would say: If you don't

come under the Compensation Act you will lose your

defenses and your rights of action, but if you do come

under the Compensation Act you will be compelled to

pay a rake-off to the Territory—you lose if you do,

and you lose if you don't. And to say that because the

the parties entered into this contract, notwithstanding

this provision of the statute, they have waived the

right to raise the constitutionality of the exaction,

would lead to ridiculous conclusions—it would be

equivalent to saying that a party cannot enter into

a lawful contract without yielding to an unlawful

demand made by the state, and that if the state makes

such unlawful demand its right to do so cannot be

questioned. Of course, if the parties do not enter into

the contract because of the unlawful restriction placed

upon their right to do so by the state, the right of the

state to place the unlawful restriction upon this right

cannot be questioned for there is no one to present the

matter to the court. And if one making the contract in

spite of the unlawful restrictions sought to be imposed

cannot question the unlawfulness of the restriction for

the simple reason that he made the contract, the unlaw-

fulness of the restriction cannot be questioned by any-

one at any time. This is especially true in view of

the fact that no suit can be brought in equity to test

the validity of the provision before the contract is

executed in a case such as this—equity would have

no jurisdiction. None of the grounds upon which the

jurisdiction of equity must rest, in a case where a suit



24

is brought to determine the validity of a law in ad-

vance, would exist. No irremediable injury could be

shown and the remedy at law would be adequate.

Either this provision of the Compensation Act must

be held void as an unlawful interference with the

liberty of contract, or it must be so construed that

payment of compensation to the Territory is not

included within the terms of the contract to which it

relates. Nor does the fact that the law is elective

change the situation. In practice the Act is compul-

sory. Under the weight of authority, the legislature

had a right to make it so. But having made it com-

pulsory, it had no right to go further and impose an

unlawful restriction upon the making of the contract

which the act embodied.

But the acceptance of the act does not have the

effect of creating a contract under which the employer

agrees to pay compensation to the Territory. The act

itself provides just what the contract created consists

of. It goes without saying that if the legislature has

the power to say that acceptance shall result in a

contract, it also has the power to say what that con-

tract shall be.

The Compensation Act provides in part as fol-

lows:

''Every such employer shall be conclusively

presumed to have elected to pay compensation to

employees for injuries sustained arising out of

and in the course of the employment according

to the provisions of this Acf
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Section 2196, Compiled Laws of Alaska,
1933.

The principal effect of this provision, which was

not amended by the amending Act, taken in connection

with the remaining provisions of the statute, is to

prescribe a rule by which it may be determined

whether the employer and employee have accepted

or rejected the act. But this is not the only effect that

the provision has. If this provision had not been

enacted, there might be room for saying that the em-

ployer had accepted whatever the act might contain;

but the enactment of this provision places a limitation

upon the effect that such acceptance shall have. The

provision provides: ^^Such employer shall be con-

clusively presumed to have elected to pay compensa-

tion to employees, etc.'' Under this provision the

employer is conclusively presumed to have elected to

pay compensation to employees, not to the Territory

or persons other than employees. The situation is

exactly like that which arose in California under a

Constitutional provision which authorized the legisla-

ture to pass a compensation act under which the em-

ployer would be liable for the payment of compensa-

tion to employees. The legislature passed two separate

acts under which the employer was compelled to con-

tribute to a fund from which compensation was paid

not only to his own employees, but also to the em-

ployees of others in the same line of business. In

each case the Court held the act unconstitutional on

the ground that the constitutional grant of power to the
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legislature to compel payment of compensation by the

employer for injuries to his employees, limited the

power of the legislature to the enactment of laws

under which the employer was made liable for com-

pensation to his own employees, and held that this

was so even though the legislature might have had the

power, under the police power, to pass the act inde-

pent of a constitutional provision.

Thus in the case of

:

Yosemite Lumber Company vs. Ind. Ace.
Com. 204 Pac. 226,

already quoted from, it is said

:

'The next phrase of the new section empow-
ers the legislature 'in that behalf to create and
enforce a liability on the party of any and all

persons to compensate any and all of their work-
men for injury or disability and their dependents
for death incurred or sustained by the said work-
men in the course of their employment.' This
does not authorize the creation of a liability on
the part of any person to compensate the work-
men of other persons, nor the dependents of

workmen of other persons. The phrase 'their

workmen' necessarily confines the persons to be
compensated to workmen who are in the employ
of the person who is made liable."

So, also in the case of:

People vs. Standard Oil Company, 23 Pac.

(2nd) 86,

the California court held a subsequent act of the legis-

lature, which provided for a fund from which em-
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ployees other than those of the contributing employer

were paid, void. In this case the California decisions

are exhaustively reviewed. It is based upon the theory

that where the Constitution expressly mentions em-

ployers and employees, all others are excluded. Thus

quoting from an earlier decision, it is said

:

*The section mentions and describes but one
kind of liability : The liability of ^any or all per-

sons' to compensate 'any or all of their work-
men.' This is in effect a provision for any person
to compensate his workmen, which is but another
form of saying that any employer shall compen-
sate his employee, for an injury arising out of
the employment, or the dependents of such em-
ployee, if the injury causes death to him. The
language of neither one of these parts of the
section shows or expresses an intent to add an-
other liability to that expressly stated. In these
circumstances the maxim, 'expressio uniuSy est

exclusio alterius/ is applicable, and the mean-
ing to be inferred is that only which is explicitly

stated.''

And again on page 90, it is said:

'The language referred to contains no con-
cession that such a fund might be created by
increasing the liability of an employer from one
in relation to his own employees in case of injury,
to one involving the providing of compensation
in whole or in part for the employees of others."

The doctrine in this case was re-affirmed by the

Supreme Court of California in the case of

:

People vs. Borne, 30 Pac. (2nd) 590.
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If, then, the doctrine that the express mention of

one thing excludes all others, is of such force as to

place a limitation upon a grant of power in a Consti-

tution to the effect that authority to exact compensa-

tion from an employer, to pay for injuries to his

employees, excludes the power to compel payment to a

fund out of which employees other than his own are

paid, it certainly excludes payment to the Territory

under the acceptance of an act which provides for pay-

ment to employees.

The Alaska Compensation Law also includes the

following provision

:

''Where the employer an^ employee have
not given notice of an election to reject the terms
of this Act, this Act shall constitute a part of

every contract of hire, express or implied, and
the same shall be construed as an agreement on
the part of the employer to pay, and on the part
of the employee to accept compensation in the

manner as by this act provided for all personal
injuries sustained, arising out of and in the

course of employment."

Compiled Laws of Alaska, 1933, p. 448, Sec.

2195.

It will be noted that according to the provisions

of this section the terms of the act, ''shall constitute a

part of every contract of hire." But the Territory and

the defendant never entered into a contract of hire.

It is further provided that the contract shall be

construed as "an agreement on the part of the em-
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ployer to pay, and on the part of the employee to

accept compensation/^ But the defendant did not

employ the Territory, and the Territory was never an

employee of the defendant. This makes the employee

and the employer parties to the contract—not the Ter-

ritory. It limits the contract to one between the

employer and the employee.

The section further provides that the agreement

is to pay and accept compensation ^^for all personal

injuries sustained, arising out of and in the course of

employment.'' The Territory never sustained an

injury, and it never was employed by the defendant,

so that it could sustain no injury arising out of the

course of employment.

While the language of the section is such as to

exclude the Territory from participation in the bene-

fits provided for by the Act, the legal effect would

not have been very different even though the section

had mentioned the Territory as one to receive benefits

under the proposed contract. In that case there would

have been no consideration passing from the Terri-

tory. True, where parties upon a sufficient considera-

tion make a contract for the express benefit of a third

party, it is not necessary that an additional considera-

tion pass from the third party, but that rule applies

only where the contract is expressly made for the

benefit of the third party and where the contracting

parties intended it to be for the benefit of the third

party. In this case the Territory, by a legislative act.
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would inject itself into the contract—it would declare

itself a beneficiary without yielding up anything in

the way of consideration. The Territory would in

effect say through its legislature, ''No one shall en-

gage in a business in which others are employed,

unless he agrees in advance to pay the Territory a

fixed amount in certain cases if such others are

injured." The Territory would yield nothing; it

would merely force an employer to pay the Territory

something as a condition imposed upon him il he

employed workers under the Compensation Act. In

such case the contract would not be between the em-

ployer and the employee for the benefit of the Terri-

tory, but a contract between the Territory and the

employer, and it would have to be supported by a

consideration—a thing which would be wholly lack-

ing. True, the Territory may, in the exercise of the

taxing power, make exactions without any special

consideration, but such exactions do not rest upon a

contract but upon the exercise of one of the inherent

powers of government—the taxing power. And when

the taxing power is exercised it must be exercised in

due subordination to the Constitutional provisions by

which it is limited. It is also true that the Territory

could impose a penalty—but a penalty presupposes a

wrong. This exaction is not imposed as a penalty,

nor could it be, because there is no pretention that it

is based upon any wrong. The exaction must stand

or fall as an exaction made from industry in connec-

tion with the payment of compensation. The right to
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exact compensation exists, not under the taxing power

but under the police power. It is now generally con-

ceded that under the police power the State has a

right to regulate industry for the protection of in-

dustry and those engaged in it; and that in the

exercise of this right the state may require the pay-

ment of compensation, in the case of industrial acci-

dents to all those who are affected by the results of

such accidents—that is to say, to all those who rely

upon the earning power of the injured person for a

livelihood. This includes not only the injured person,

but his dependents as well ; but beyond this the state's

power of regulation under the police power does not

go. True, it may require payment to the State for

the benefit of those in industry and their dependents,

but in such case the state is only an agency employed

to bring the benefits home to the injured party and

his dependents—the state is in no sense a beneficiary.

The right of the state to provide for compensation of

injured employees is analogous to the right to pre-

scribe minimum wages and maximum hours. For a

long time this right was doubted, but it is now held

to exist under the police power. However, when the

state goes beyond this power of regulation, as thus

circumscribed, and makes exactions not for the benefit

of injured employees or their dependents, but for its

own benefit, as when it requires payment into a fund

for old-age pensions, the payment of which falls upon

the state as an ordinary burden imposed upon govern-

ment, one which has nothing to do with injured em-
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ployees or their dependents, the exaction amounts to

nothing less than a taking of private property without

compensation and without due process of law. The

terms of the statute are such that the demand is not

made either under the taxing power or the police

power. The exaction is not imposed as a tax, it is

not imposed as a penalty, it is not imposed as com-

pensation to injured workmen or their dependents

—

it is simply imposed as a rake-off that the Territory

demands from all those engaged in playing the game

of industry.

But even if the act were so construed as to make

the territory a beneficiary under the contract, it

would have no right to sue upon it.

When the original act containing the section now

under consideration was adopted it contained no pro-

vision for the payment of compensation to the Terri-

tory—therein lies the reason why the legislature did

not include the Territory within the terms of the

proposed contract referred to in this section. And

when the amendatory act was adopted, providing for

the payment of compensation to the Territory, the

section relating to the terms of the proposed contract

was not amended so as to include the Territory. All

this is decisive of the point now being considered. It

is only because of a desire to put the whole matter

before the Court, in its various aspects, that the mat-

ter is further pursued. The terms of the proposed

contract referred to in this section are such as to
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exclude the Territory from its provisions; but if they

were otherwise the situation in law would not be very

different. Even if the employer and the employee

were to make a contract of hire which should contain

a provision under which the employer agreed to pay

compensation to the Territory in enumerated cases,

the Territory would merely occupy the position of a

third party that was to receive an incidental benefit

under the contract which had for its main object the

hiring of the employee, and the Territory, as such

third party, would be a stranger not only to the con-

tract but also to the consideration. In such cases the

third party cannot bring an action in his own name

unless expressly authorized to do so by an express pro-

vision. There would be no privity of contract between

the Territory and the employer, and under the com-

mon-law, as the same is in force by statute in Alaska,

and as the same is construed by the Supreme Court

of the United States, privity of contract is necessary

before an action can be maintained. The common-law

is in force in Alaska by statute, and there is no express

statute permitting a third party, for whose benefit

a contract is made, to bring suit upon it. Section 3378

provides that actions must be brought in the name of

the real party in interest, except as otherwise provided

in Section 3380. Section 3380 provides, among other

things

:

^^Section 3380. Executor or trustee may
sue without the person beneficially interested.

An executor or administrator, a trustee of an
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express trust, or a person expressly authorized
by statute, may sue without joining with him
the person for whose benefit the action is prose-

cuted. A person with whom, or in whose name
a contract is made for the benefit of another, is

a trustee of an express trust within the meaning
of this section.''

See Compiled Laws of Alaska, 1933, Sec.

3380.

The concluding sentence of the foregoing section

contains an express recognition of the common-law
rule that where a contract is made for the benefit of

a third party the action must be brought by one of the

contracting parties; and to so provide is to recognize

the common-law rule that the action cannot be brought

by the third party. In short, the statutes not only

fail to provide that a third party can sue, but they in

effect provide that he cannot sue. The law upon this

point is firmly established by the decisions.

National Bank vs. Grand Lodge, 98 U. S.

124.

In this case it is said

:

"Yfe do not propose to enter at large upon
a consideration of the inquiry how far privity of

contract between the plaintiff and defendant is

necessary to the maintenance of an action of

assumpsit. The subject has been much debated
and the decisions are not all reconcilable. No
doubt the general rule is that a privity must
exist.''

Willard vs. Wood, 135 U.S. 309-10 Sup. Ct.

Rep. 831.



35

In this case the question arose whether a third party,

for whose benefit a contract was made, could main-

tain an action on it. The action arose in New York

where by statute and decisions of the courts the action

could be maintained; but it was brought in the

District of Columbia, and it was held that by the laws

as declared by the Supreme Court and prevailing in

the District of Columbia, the action could not be main-

tained. In passing upon this point Mr. Justice Gray,

speaking for the Court, says

:

''If the agreement of the grantee is con-
sidered as under seal, by reason of the deed being
sealed by the grantor, it falls within the settled

rule of common law, in force in the District of
Columbia, that no one can maintain an action
at law on a contract under seal to which he is

not a party.

'If the agreement of the grantee is con-
sidered as in the nature of assumpsit, implied
from his acceptance of the deed, still, being
made with the grantor only for his benefit, upon
a consideration moving from him alone, there
being no privity of contract between the grantee
and the mortgagee; and the latter not having
known of or assented to the agreement at the
time it was made, nor having since done or
omitted any act on the faith of it, it follows that,

by the law as declared by this Court, and prevail-
ing in the District of Columbia, the mortgagee
cannot maintain an action at law against the
grantee.''

This case is especially applicable, for in Alaska,

under Section 3271 Comp. Laws 1933, as in the Dis-
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trict of Columbia, the common-law is in force ; and no

consideration passed from the Territory, nor did the

Territory do any thing upon the faith of the contract.

These decisions clearly point out that in a case

such as this, where there is an absolute lack of privity,

a third party who is to receive a benefit under a

contract cannot maintain an action at the common-

law, which is in force in Alaska. But even if these

decisions had not been rendered, the existence of the

rule that there must be privity of contract in order to

maintain an action at common-law would be estab-

lished by the fact that in many if not most of the

states special acts have been adopted permitting a

third party to sue in such cases. But even where such

statutes exist, a third party for whose benefit a con-

tract is made cannot sue in every case, and would not

be able to sue under the facts as they exist in this

case.

Constable vs. National Steamship Co., Vol.

14 Sup. Ct. Rep. 1062 s.c. 154 U. S. 50.

Nor is it so certain that the act under considera-

tion is in fact an amendatory act. If it is an inde-

pendent act the matters last above discussed do not

arise, for it contains in itself no provisions relating

to the creation of any contract. The title to the act,

already quoted, provides that it amend certain sections

of the Compiled Laws of Alaska. Now, the question

is are what is known as the Compiled Laws of Alaska,

laws of Alaska at all? Surely, the legislature, under
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the provisions of the Organic Act relating to what the

title shall contain, could not adopt this whole book

full of laws as the law of Alaska. Nor did it attempt

to do so. All the legislature did upon the subject is

embodied in an act of the legislature adopted in 1935.

Session Laws of 1935, Page 37.

This act, referring to the compilation, provides

:

"Be and the same is hereby declared to be
prima-facie a compilation of all the statute law
of Alaska. It shall be valid and sufficient to

refer to or cite any of said Compiled Laws by
the following words, towit: Compiled Laws of

Alaska, 1933.^'

Nowhere is it provided that these Compiled Laws

shall be received in evidence, or that they shall be

evidence of what the law is. The most that is said for

them is that they shall be prima-facie a compilation

of all the statute law of Alaska. To say that a thing

is prima-facie something is to say that it may or may
not be that something. To say that a section, which

may or may not be the law of Alaska, is amended, is

to supply but very little information upon the question

of what law of Alaska is to be amended, or whether

the thing to be amended is the law of Alaska at all.

To say what is prima-facie the law of Alaska to be

amended, is equivalent to saying that the thing to be

amended may be the law or it may be something else.

Now what we are trying to find out is whether the

Alaska act can be treated as an amendatory act, or
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whether it must stand as an original act and it would

seem certain that so indefinite and uncertain a refer-

ence to the law to be amended is not sufficient—if

not, then the law before the court must be considered

as an original act, and if so considered the question

of acceptance does not arise, for it contains no pro-

vision relating to acceptance.

CONCLUSION

The title to the act under consideration, which

relates solely to the payment of compensation to

injured workmen and their dependents, cannot be

made to include the payment of compensation to the

Territory; and to the extent that the act provides for

payment of compensation to the Territory, it is void.

The correctness of this conclusion stands out most

forceably in the light of the contention of counsel for

the appellant that the acceptance of the Compensation

Act carries with it the acceptance of all subsequent

amendatory acts. Surely, if this be law, the title to

the amendatory act should be such as to give the

employer notice of what the amendatory act contains.

True, in this case this situation does not arise, for

the Compensation Act itself clearly limits the effect of

acceptance and of the resulting contract, to payment

of compensation to injured workmen and their depend-

ents ; but these provisions could themselves be amended
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so as to make the rule contended for by counsel ap-

plicable. And since rules of law must be such that

they can be general in their application, the point

presents itself for consideration in this case.

It also seems clear that industrial accidents can-

not be made a source of territorial or state revenue.

If this could be done, all Compensation Acts would

soon degenerate into mere revenue measures. This

would be especially true in times like these, when all

governmental units are constantly on the lookout for

new sources of revenue. These compensation acts

have been of great benefit to both employer and

employee; and by encouraging industry they have

helped everyone. If the state or territory can appro-

priate to its own use compensation in one case, it can

do this in all cases. The result can be easily forseen.

If employers can be prevented from raising this ques-

tion on this or that technical ground, the illegal prac-

tice will continue on some pretext or other. Surely,

this case presents a question of the highest importance

to the public in general and to industry in particular.

It is true that the courts are not concerned with the

wisdom that underlies legislation, but the courts have

the right to apply to all legislation the principles

embodied in the Organic Law. These principles were

designed to promote the public good, and it is going

too far to say that the courts are powerless to carry

forward this purpose so long as they remain within

the letter and spirit of the fundamental law. To do
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so is not to substitute the judgment of the court for

that of the legislature, but to carry out the will of the

people themselves, who were, of course, the framers

of the Constitution.

Respectfully submitted,

J. A. HELLENTHAL,

Attorney for Appellee.
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